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ADMIRALTY  JURISDICTION  AND  PRACTICE. 


VOLUME  n. 
PRACTICE 


CHAPTER  I. 

OBiaiN  OP  THE  American  Coukts  of  Admiralty,  their  Struc- 
ture, AND  General  Principles  of  Procedure. 

The  revival  of  commerce  after  the  subversion  of  the  Maritime 

_^^  courts  of 

"Western  Empire  of  the  Romans,  soon  led  to  the  f^'^lf 
institution  by  the  enterprising  commercial  states 
bordering  on  the  shores  of  the  Mediterranean,  of 
maritime  judicatories  under  the  name  of  consular 
courts,  and  to  the  compilation  of  maritime  codes 
combining  the  wisdom  of  the  civil  law  with  the 
customs  and  usages  of  the  sea. 

The  great  utility  of  these  tribunals  commended 
them  to  other  powers,  and  soon  led  to  the  establish- 
ment of  similar  courts  by  all  the  maritime  nations  of 
Europe.  These  courts  were  invested  with  a  com- 
prehensive jurisdiction  relative  to  matters,  whether 
of  contract  or  tort,  pertaining  to  navigation  and 
1 


Admiralty 
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^2L*"  commerce.  Their  forms  of  process  and  modes  of 
proceeding  were  borrowed  from  the  civil  law(a). 
They  remain  substantially  unchanged  to  the  present 
day,  and  their  functions  and  powers  are  usually 
designated  under  the  denomination  of  Admiralty 
Jurisdiction  (5). 

^"iJi'Jf  The  English  Court  of  Admiralty  is  of  very  high 

antiquity,  and  its  origin  is  probably  nearly  cotem- 
poraneous  with  that  of  the  maritime  courts  of  the 
continent.  The  nature  and  extent  of  its  ancient 
jurisdiction  are  involved  in  some  obscurity,  but  it 
seems  to  have  had  cognizance  of  all  questions  of 
prize;  of  torts  and  offences  committed  not  only 
upon  the  high  seas,  but  in  ports  within  the  ebb  and 
flow  of  tide;  of  maritime  contracts  and  navigation; 
and  also  the  peculiar  custody  of  the  rights,  preroga- 
tives and  authorities  of  the  crown  in  the  British 
seas.  Its  forms  of  procedure  were  derived  from  the 
civil  law,  and  the  rules  by  which  it  was  governed 
were  the  ancient  laws,  customs  and  usages  of  the  seas. 
In  fact,  the  admiralty  of  England,  and  the  maritime 
com'ts  of  the  other  powers  of  Europe,  appear  to 
have  been  formed  upon  the  same  model,  and  their 
jurisdiction  to  have  included  the  same  subjects  as 
the  consular  courts  of  the  Mediterranean(c). 

Colonial  ^g  the  British  colonies  in  the  "West  Indies  and 


vice- 


ooiStof'*     on  this  continent  grew  into  commercial  iinportance, 

(o)  The  recovery  of  the  original  copy  of  the  Pandects  (supposed 
to  have  been  found  at  Amalphi),  not  long  before  the  period  here  re- 
ferred to,  gave  a  new  impulse  to  the  study  of  the  Boman  law  on  the 
continent  of  Europe  and  in  England.     1  Kent's  Oomm.,  475. 

(6)  Be  Lovix)  v.  Boit,  2  Gallison's  B.,  472.  (c)  Id.,  399. 
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vice-admiralty  courts  were  established  here,  with.  chap.  i. 
extensive  powers  derived  from,  royal  commissions 
and  acts  of  Parliament.  They  also  proceeded  ac- 
cording to  the  course  of  the  civil  law.  After  the 
Declaration  of  American  Independence,  these  courts, 
in  the  colonies  which  were  parties  to  it,  became 
state  courts  of  admiralty,  and  continued  to  exercise 
their  powers  as  such  until  the  organization  of  the 
national  government.  The  same  cogent  motives  of 
expediency  which  impelled  the  people  of  the  United 
States  to  confide  the  power  to  regulate  commerce  Admiraiiy 

■'■  °  juriadiclion 

with  foreign  nations  and  among  the  several  states  e,u,'f4iyTn 
exclusively  to  Congress,   constrained  them  also  to  onte™ 
invest  the  national  judiciary  with  exclusive  cogni-  s'^'*"- 
zance  of  all  cases  of  admiralty  and  maritime  juris- 
diction((z). 

Congress,  at  its  first  session,  in  the  exercise  of  its 
power  conferred  by  the  Constitution  to  ordain  and 
establish  other  courts,  inferior  to  the  Supreme  Court, 
instituted  the  district  courts,  and  invested  them 
with  "  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  includ- 
ing all  seizures  under  laws  of  impost,  navigation,  or 
trade  of  the  United  States,  where  the  seizures  are 
made  on  waters  which  are  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  as  well  as  on  the  high  seas  (5)." 
The  district  courts  of  the  United  States  are, 
therefore,  courts  of  admiralty,  and  constitute  the 

(a)  Constitution  of  the  United  States,  Art.  ii,  §  1. 

(6)  Act  of  Sept.  24,  1789,  ch.  20,  §  9 ;  I  Stat,  at  Large,  73. 
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TOJL  2.  Quiy  American  tribunals  of  this  character  for  the 
exercise  of  original  jurisdiction.  The  extent  of  this 
jurisdiction,  the  leading  principles  and  rules  of  law 
applicable  to  it,  and  the  sources  whence  they  are 
derived,  have  been  treated  of  in  the  first  part  of 
this  work.  It  remains  now  to  point  out  the  forms 
and  modes  of  procedure  which  constitute  the  Pbac- 
TiCE  of  the  American  courts  of  admiralty,  in  civil 
cases,  other  than  those  of  seizure,  under  the  laws  of 
impost,  navigation  and  trade(a). 
pro^rfo""  ^y  *^®  ^^^  of  September  29,  1789(5),  (passed,  it 
thr'adrnf-    will  be  observed,  a  few  days  after  the  Judiciary 

ralty  prac- 

tioe.  Act,  above  referred  to),  entitled  "An  act  to  regulate 

processes  in  the  courts  of  the  United  States,"  it  is 
enacted  "  That  all  writs  and  processes,  issuing  from 
the  Supreme  or  Circuit  Court,  shall  bear  test  of  the 
chief  justice  of  the  Supreme  Court ;  and  if,  from  a 

Test  and      district  court,  shall  bear  test  of  the  ludge  of  such 

seal  of  pro-  '  «        O 

c^'  to  bT  court,  and  shall  be  under  the  seal  of  the  court  from 
the  clerk,  wheucc  thcy  issue,  and  signed  by  the  clerk  thereof." 
This  act  was,  by  its  terms,  limited  in  duration  to  the 
end  of  the  then  next  session  of  Congress :  it  was, 
however,  continued  for  one  year  longer ;  and  then 
the  permanent  act  of  May  8,  1792(c),  usually 
denominated  the  Process  Act,  was  passed.  The 
first  section  of  this  act  is  like  that  (above  cited)  of 

(a)  The  practice  in  cases  of  seizure  is,  to  a  considerable  extent, 
regvdated  by  acts  of  Congress,  and  has  been  treated  of  by  the  author 
in  another  work,  to  which  the  present  may  be  regarded  as  a  supple- 
ment. See  Conkling's  Treatise  on  the  Organization,  Jurisdiction  and 
Practice  of  the  Courts  of  the  United  States. 

(6)  Ch.  21;  1  Stat,  at  Large,  93. 

(c)  Ch.  56 ;  1  Stat,  at  Large,  275. 
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the  antecedent  temporary  act,  except  that  it  makes  '^^^  ^• 
provision  for  the  test  of  process,  from  the  Supreme 
and  Circuit  Courts,  in  the  name  of  the  senior  associate 
justice  of  the  Supreme  Court,  when  the  office  of 
chief  justice  may  happen  to  be  vacant;  and  of 
process  from  the  district  court,  in  the  name  of  the 
clerk  of  that  court,  when  the  office  of  judge  is 
vacant.  The  act  of  1789  directed  "  that  the  forms 
and  modes  of  proceeding  in  causes  of  equity  and  of 
admiralty  and  maritime  jurisdiction,  shall  be  accord- 
ing to  the  course  of  the  civil  law."  But  the  language 
of  this  provision  was  modified  by  the  act  of  1Y92, 
by  the  second  section  of  which  it  is  enacted  that  the 
forms  of  writs,  executions  and  other  process,  and  the 
forms  and  modes  of  proceeding  in  suits  of  equity, 
and  in  those  of  admiralty  and  maritime  jurisdiction, 
shall  be  "  according  to  the  principles,  rules .  and  ^  admirS^ 

1  '    1      1      1  ,  I  /»  •!  Ti        causes  to  be 

usages  which  belong  to  courts  oi  equity,  and  to  according  u. 
courts  of  admiralty  respectively,   as   contradistin-  l^i^^^i"' 
guished  from  courts  of  common  law,  except  so  far  as  *  ""*  '^' 
may  have  been  provided  for  by  the  act  to  establish 
the  judicial  courts  of  the  United  States,  subject,  ^^'^^ 
however,  to  such  alterations  and  additions  as  the  i£"    ^ 
said  courts,  respectively,  shall,  in  their  discretion, 
deem  expedient,  or  such  regulations  as  the  Supreme 
Court  of  the  United  States  shall  think  proper,  from 
time  to  time,  by  rule,  to  prescribe  to  any  circuit  or 
district  court,  concerning  the  same." 

These  are  the  only  legislative  provisions  which  S'lhe^pr^ 
Congress  saw  fit  to  enact,  except  with  respect  to  '"^'^' 
cases  of  seizure,  to  regulate  the  practice  in  admiralty. 
They  may,  it  is  supposed,  justly  be  regarded  as  little 
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voL^2.  else  than  a  recognition  and  express  sanction  of  exist- 
ing rules  of  procedure. 

At  the  date  of  the  passage  of  the  permanent 
process  act,  we  had  been  sixteen  years  an  independent 
people,  during  thirteen  years  of  which  the  admiralty 
jurisdiction  had  been  administered  in  the  state 
courts  of  admiralty,  and  during  the  residue  of  the 
time  in  the  national  courts  ;  and  it  is  to  the  "  prin- 
ciples, rules  and  usages"  of  these  tribunals  that 
the  act  may  be  supposed  to  refer.  Such  is  the 
construction  given  to  it  by  the  Supreme  Court  in 
the  case  of  Mamro  v.  Almeida.  "  In  giving  a  con- 
struction to  the  act  of  1Y92,"  say  the  court,  "  it  is 
unavoidable  that  we  should  consider  the  admiralty 
practice  there  alluded  to,  as  the  admiralty  practice 
of  our  own  country,  as  grafted  on  the  British 
practice  ;  and  if,  in  fact,  a  change  had  taken  place 
in  the  pi'actice  of  the  two  countries,  that  of  our 
own  certainly  must  claim  precedence(a). 

The  important  power  conferred  by  the  process 
act  upon  the  Supreme  Court  to  prescribe  rules  of 
practice  in  admiralty,  has  never,  until  very  recently, 
been  exercised ;  and,  as  in  the  absence  of  any 
common  standard  was  unavoidable,  the  practice  has 
continued  uncertain,  variant  and  perplexing.  This 
was  a  serious  evil,  and  had  long  been  a  subject  of 
regret  and  of  just  complaint. 

By  an  act  of  Congress,  passed  August  23, 1842(^), 
the  power  of  the  Supreme  Court  to  prescribe  rules 
of  practice  in  admiralty  cases  was  reiterated  in  very 

(a)  10  Wheaton's  R.,  473  (8  Ourtis's  Decis.  S.  C,  427). 
(6)  Oh.  188,  §  6;  5  Stat,  at  Large,  516. 
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ample  terms;  and  at  the  January  term,  1845,  a  well   chap.  i. 
digested  body  of  rules  was  framed  and  proulgated, 
entitled  "Rules  of  Pbaotice  op  the  Courts  oe  the  Koijspre- 

^  scribed  by 

Uotted  States,  m  causes  oe  admiralty  and  maei-  K?'""" 

TIME    JUKISDrOTION,    ON    THE   INSTANCE   SIDE   OF   THE 

CouET(a)."  A  copy  of  these  rules  will  be  found  in 
the  Appendix.  They  are  by  no  means  to  be 
regarded  as  mere  arbitrary  regulations  originally 
devised  by  the  Supreme  Court,  and  having  no  higher 
claim  to  its  sanction  than  their  supposed  adaptation 
to  their  object.  On  the  contrary,  they  embody, 
substantially,  the  most  authoritative  and  approved 
of  the  customary  usages  and  froms  of  admiralty 
practice,  with  such  modifications  as  were  deemed 
necessary  to  adapt  them  to  the  structure  of  our 
courts,  and  as  seemed  to  be  demanded  by  the  injunc- 
tion contained  in  the  act  of  1842,  above  cited,  so  to 
regulate  the  practice  of  the  courts  "  as  to  prevent 
delays,  and  to  promote  brevity  and  succinctness  in 
all  pleadings  and  proceedings  therein,  and  to  abolish 
all  unnecessary  costs  and  expenses."  The  high 
value  of  these  rules  consists  in  the  greater  degree  of 
certainty,  uniformity  and  stability  which  they  have 
imparted  to  admiralty  proceedings,  and  which  it  was 
their  chief  design  to  secure.  As  they  are  of  the 
highest  authority,  I  shall  consider  it  unnecessary,  in 
general,  to  cite  other  authorities  relative  to  points 
concerning  which  they  contain  explicit  directions. 
It  is  hardly  necessary  to  remark,  however,  that 
they  constitute  little  more  than  a  skeleton,  the 

(a)  3  Howard's  R.,  3. 


officers,  etc* 
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TOL.  2.  integuments  of  which  are  to  be  drawn  from  the 
principles  and  general  usages  of  admiralty  pro- 
cedure, or  supplied  by  additional  rules  of  court. 
It  should  be  understood,  moreover,  that-  they  are 
not  to  be  considered  as  abolishing  or  superseding 
prior  authorized  rules  of  practice,  except  in  cases 
of  inconsistency.  In  some  instances,  therefore, 
there  may  be  a  choice  of  means  to  effect  the  end 
in  view, 
court^j'thek  The  United  States,  collectively,  are .  divided  into 
forty-six  judicial  districts,  besides  the  District  of 
Columbia,  in  each  of  which- there  is  a  district  court, 
possessing  common  law  as  well  as  admiralty  juris- 
diction. 

As  courts  of  admiralty,  the  district  courts  are 
PRIZE  and  nsrsTANOE(a)  courts.  The  present  work 
relates  exelusively  to  their  jurisdiction  and  practice 
in  this  latter  character. 

All  actions  in  the  admiralty  are  either  in  rem^ 
against  the  thing;  or  in  persona/m^  against  the 
person. 

The  party  instituting  the  suit  is  called  the  M)Mant. 
Suits  in  rem  are  entitled  in  the  name  of  the  libeUant 
against  the  thing  libelled,  most  commonly  a  ship ; 
and  he  who  appears  and  is  admitted  to  defend  is 
called  the  claimcmt^  respondent,  or  defendoMQ)). 

(a)  As  Instance  Courts,  they  afford  redress  on  the  application, 
prayer  or  solicitation,  i.  e.,  at  the  instance  of  the  suitor.  Thus,  there 
was  anciently  in  England  a  court  of  equity,  called  the  Court  of  Re- 
quests. Or  this  may  originally  have  heen  the  French  word  instance, 
one  of  the  definitions  of  which  is  demand,  suit,  or  cause  pending  at  law. 

(6)  In  the  English  admiralty,  suits  in  rem  against  a  ship  are  enti- 
tled in  the  name  of  the  ship,  with  the  name  of  the  master  subjoined. 
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When  the  suit  is  in  personam,  the  person  against   ™f£; 
•whom  it  is  brought  is  called  the  respondent,  defend- 
ant, or  libeUee{a). 

The  practitioners,  on  the  admiralty  side  of  the 
court,  are  ^denominated  peootoes  and  advocates; 
names  corresponding  respectively  with  those  of 
attorney  and  counsellor  in  courts  of  common  law- 
jurisdiction,  and  soUcitor  and  cownsellor  in  chancery. 
But  those  by  whom  the  cause  is  conducted  in  court, 
are  usually  spoken  of  under  the  general  denomina- 
tion of  counsel. 

The  court  consists  of  a  single  JXJDaE.  Its  records, 
relating  to  both  branches  of  its  jurisdiction,  are 
kept  by  one  and  the  same  officer,  denominated  the 

CLERK. 

thus:  Flora,  Findlay.  In  this  country,  the  usage  has  most  com- 
monly heen,  as  stated  in  the  text,  to  name  the  libellant,  and  when  a 
claimant  appears,  to  subjoin  his  name,  instead  of  that  of  the  master, 
to  the  name  of  the  ship,  thus:  John  Doe,  v.  The  Ship  (or  Brig,  &c.) 
Mary  ;  and,  subsequently,  if  there  is  a  claiment,  John  Doe  v.  The 
Ship  Mary  ;  Bichard  Roe  Claimant.  In  the  Reports  of  cases  deci- 
ded in  the  High  Court  of  Admiralty  of  England,  the  name  of  the 
vessel  and  of  the  master,  only,  appear  at  the  head  of  the  report ;  and 
this  form  is  adhered  to,  even  when  the  suit  is  in  personam  against  the 
master  of  the  vessel.  (See  The  Jack  Park,  Little,  master,  4  Rob.  R., 
308.)  Latterly,  in  this  country  also,  the  name  of  the  libellant  is 
omitted,  but  that  of  the  claimant  is  generally  subjoined  to  the  name 
of  the  vessel.  In  a  few  instances  in  Ware's  Reports,  the  English  form 
is  adopted.  This  innovation  upon  the  English  practice  is  in  bad  taste, 
inconvenient  and  much  to  be  regretted.  It  is  the  result,  not  of  design 
founded  in  the  supposition  of  its  utility,  but  of  ignorance. 

(a)  In  a  late  case  before  Mr.  Justice  Story,  in  which  this  appellation 
had  been  applied  to  the  defendant  by  counsel  at  the  argument,  he  com- 
mended it  as  very  proper.  Whether  it  is  in  use  out  of  Massachusetts, 
I  am  not  apprised. 

■  2 


]0  ADMIRALTY  PEACTICE. 

VOL  2,        The  executive, officers  of  the  court  are  the  maeshal 
of  the  district  and  his  deputies, 
commis-         The  COMMISSIONERS  of  the   circuit  and  district 

sioners  to 

kfowMg.    courts  of  the  United  States  are  highly  important 
"=^4      officers:   and  as  the  nature  and   extent  of  their 

affidavits,  ' 

etc.,  eio.  powers  and  duties  seem  not  to  be  generally  well  un- 
derstood, it  may  be^useful  to  enumerate  them  here, 
although  some  of  them  have  no  relation  to  the 
particular  subject  of  this  work. 

The  office  of  commissioner  was  created  by  the 
act  of  February  20,  1812((2)  ;  by  which  the  circuit 
courts  are  authorized,  whenever  the  extent  of  their 
districts  renders  it  necessary,  to  appoint  such  and 
so  many  discreet  persons  within  the  district,  as  may 
be  necessary,  to  take  acknowledgments  of  bail  and 
affidavits,  to  have  the  like  force  and  effect  as  if 
taken  before  a  judge  of  the  court ;  and  for  the  per- 
formance of  these  services,  the  same  fees  were  to 
be  paid  as  were  allowed  by  the  laws  of  the  state 
where  they  were  performed,  for  the  like  services.- 
The  powers  of  these  officers  being  by  this  act 
limited  to  suits  or  proceedings  in  the  circuit  courts, 
an  additional  act  was  passed  in  1817(^),  authorizing 
them  to  take  affidavits  and  bail  in  civil  causes,  to 
be  used  in  the  district  courts.  They  thus  became 
commissioners  as  well  of  the  district  as  of  the  circuit 
courts.  But,  by  this  act,  another,  and  highly  im- 
portant additional  power  is  also  conferred  upon 
them,  viz.,  that  of  taking  depositions,  de  hene  esse, 

(a)  Ch.  25 ;  2  Stat,  at  Large,  679. 
(6)  Ch.  30  J  3  Stat,  at  Large,  350. 
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in   civil  cases,  under  the  thirtietli  section  of  the    chap.  i. 
Judiciary  Act  of  1789. 

The  power  conferred  by  these  two  acts,  to  take 
affidavits  and  depositions, "  extends  as  well  to  suits 
in  the  admiralty  as  to  those  at  law  and  in  equity ; 
and,  as  we  shall  see,  these  officers  are  now,  by  the 
rules  of  practice  in  the  admiralty  and  maritime 
causes,  empowered  to  take  admiralty  stipulations. 
By  a  late  act(a),  commissioners  are  further  invested 
with  "all  the  powers  that  a  judge  or  justice  of  the 
peace  may  exercise,"  under  and  in  virtue  of  the 
sixth  section  of  the  act  of  20th  July,  1790,  for  the 
government  and  regulation  of  seamen  in  the 
merchant  service.  The  power  here  referred  to  will 
be  the  subject  of  comment  in  the  sequel.  It  is  that 
of  granting  a  summons  in  behalf  of  seamen  to 
whom  wages  are  due,  calling  on  the  master  to  show 
cause  why  admiralty  process  should  not  issue  against 
the  vessel;  and  if  no  sufficient  cause  be  shown, 
granting  a  certificate  authorizing  the  issue  of  such 
process(5). 

(a)  Act  of  August  23,  1842,  ch.  188,  §  1;  5  Stat,  at  Large,  516. 

(6)  By  the  act  last  above  cited,  these  officers  are  empowered  "  to 
exercise  all  the  power  that  any  justice  of  the  peace,  or  other  magis- 
trate of  any  of  the  United  States,  may  now  exercise  in  respect  to 
offenders,  for  any  crime  or  offence,  by  arresting,  imprisoning,  or  bail- 
ing the  same,"  under  and  by  virtue  of  the  thirty-third  section  of  the 
Judiciary  Act  of  1789.  And  by  the  second  section  of  the  same  act,  it 
is  further  enacted  "That  in  all  hearings  before  any  justice  or  judge  of 
the  United  States,  or  any  commissioner  appointed  as  aforesaid,  under 
and  in  virtue  of  the  said  thirty-third  section  of  the  act  entitled  '  An 
act  to  establish  the  judicial  courts  of  the  United  States,'  it  shall  be 
lawful  for  such  justice,  judge  or  commissioner,  where  the  crime  or 
oftence  is  charged  to  have  been  committed  on  the  high  seas  or  else- 
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GomraiB' 
Bioners  in 
admiraltjr. 


VOT^2.  By  Uuie  xLiv  of  the  Rules  of  Practice  in  Causes 
of  Admiralty  and  Maritime  Jurisdiction,  it  is  or- 
dained that  "In   all   cases  where  the  court  shall 

where  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  in  his  discretion  to  require  a  recognizance  of  any  witness 
produced  in  behalf  of  the  accused,  with  such  surety  or  sureties  as  he 
may  judge  necessary,  as  well  as  in  behalf  of  the  United  States,  for 
their  appearing  and  giving  testimony  at  the  trial  of  the  cause,  whose 
testimony,  in  his  opinion,  is  important  for  the  purposes  of  justice  at 
the  trial  of  the  cause,  and  is  in  danger  of  being  otherwise  lost." 

By  the  act  of  August  8,  1846,  ch.  98,  §  6,  it  is  enacted  "That  upon 
the  necessary  proof  being  made  to  any  judge  of  the  United  States,  or 
other  magistrate  having  authority  to  commit  on  criminal  charges 
against  the  law  of  the  United  States,  that  a  person  previously  admit- 
ted to  bail  on  any  such  criminal  charge  is  about  to  abscond,  and  that 
his  bail  is  insuflBcient,  it  shall  and  may  be  lawful  for  any  such  judge 
or  magistrate  to  require  such  person  to  give  better  security,  or,  for 
default  thereof,  to  cause  him  to  be  committed  to  prison ;  and,  to  that 
end,  an  order  for  his  arrest  may  be  endorsed  on  the  former  commit- 
ment, or  a  new  warrant  therefor  may  be  issued  by  such  judge  or 
magistrate,  setting  forth  the  cause  thereof."  The  terms  "other 
magistrates  having  authority  to  commit,"  etc.,  have  been  understood 
to  embrace  commissioners.  The  policy  of  the  act,  and  the  relation  it 
bears  to  the  other  enactments  referring  to  the  same  general  subject,  and 
in  which  commissioners  are  expressly  named,  favor  this  construction. 

And  by  another  act,  passed  August  8,  1846,  ch.  105,  entitled  "  An 
act  more  effectually  to  provide  for  the  enforcement  of  certain  provi- 
sions in  the  treaties  of  the  United  States,"  these  officers,  as  well  as  the 
district  and  circuit  courts  of  the  United  States,  are  empowered,  upon 
the  application  of  the  consuls,  vice-consuls  or  commercial  agents  of 
foreign  powers  with  which  the  United  States  have  entered  into  treaty 
stipulations  to  the  effect  mentioned  in  the  preamble  of  the  act,  to  issue 
process  for  the  purpose  of  enforcing  the  awards  and  decisions  of  such 
consuls,  etc.,  relative  to  controversies  which  may  arise  in  our  ports, 
between  the  masters  and  crews  of  vessels  belonging  to  their  respective 
countries. 

There  is  still  another  power  of  great  delicacy  and  high  responsibility, 
which,  as  I  have  seen  it  stated  in  a  newspaper,  has,  in  one  instance  at 
least,  been  exercised  by  one  of  these  officers,  viz.,  that  conferred  by 
the  Treaty  of  Washington,  on  "  the  judges  and  other  magistrates  of 
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deem  it  expedient  or  necessary  for  the  purposes  of  <3°^  ^■ 
justice,  the  court  may  refer  any  matters  arising  in 
the  progress  of  the  suit  to  one  or  more  commission- 
ers, to  be  appointed  by  the  court,  to  hear  the  parties 
and  make  report  therein ;  and  such  commissioner  or 
commissioners  shall  have  and  possess  all  the  powers 

the  two  governments "  of  the  United  States  and  Great  Britain,  of 
issuing  warrants  for  the  apprehension  of  certain  fugitives  from  justice, 
upon  the  requisition  of  the  two  governments  respectively.  The  question 
is,  whether  these  officers  are  "  magistrates,"  according  to  the  true 
interpretation  of  the  term  as  used  in  the  treaty.  It  is  true  that  some 
of  the  powers  specifically  confided  to  them  by  law  are  the  same  as 
some  of  those  exercised  by  public  functionaries  usually  denominated 
magistrates :  it  is  true,  also,  that  these  common  powers  are  analogous 
to  those  conferred  by  the  treaty.  The  title  of  magistrate,  in  its 
general  sense,  is  very  comprehensive.  In  the  Treaty  of  Washington, 
however,  it  obviously  imports  a  judicial  officer.  But  a  commissioner 
has  no  general  authority.  He  can  exercise  only  certain  specific  powers, 
expressly  conferred  upon  him  by  special  laws.  He  is  not,  by  any  of 
these  laws,  denominated  a  magistrate,  unless  the  sixth  section  of  the 
act  of  1846,  ch.  98,  where  the  term  "  magistrate  "  is  coupled  with  the 
words  "  having  authority  to  commit,"  etc.,  forms  an  exception ;  nor  is 
he  designated  by  law,  or  by  usage,  under  any  of  the  names  by  which 
judicial  officers  are  known.  He  is  uniformly  called  a  commissioner, 
with  some  addition  descriptive  of  his  functions.  He  is  merely  an 
adjunct  and  auxiliary  to  the  judicial  tribunals  of  the  United  States. 
He  is  appointed  by  the  circuit  court,  as  the  clerk  of  the  court  is 
appointed,  and  who  is  also  authorized,  by  special  laws,  to  exercise,  in 
cases  of  emergency,  several  powers  belonging  primarily  to  the  court. 
Upon  the  whole,  therefore,  it  would  seem  that  there  is  at  least  ample 
ground  for  doubt  whether  these  officers  can  lawfully  execute  the 
power  conferred  by  the,  treaty  upon  magistrates. 

The  foregoing  part  of  this  note  was  printed  in  the  first  edition  of 
this  work,  and  the  doubt  mentioned  at  the  conclusion  of  it  has  been 
corroborated,  if  not  established  by  the  act  of  August  12,  1848,  ch. 
167,  passed  about  the  same  time,  providing  for  the  better  execution  of 
the  treaty  stipulation  above  referred  to.  The  act,  among  other  things, 
directs  the  appointment  by  the  courts  of  the  United  States,  of  special 
commissioners,  to  execute  the  duties  in  question. 
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voi|^2.  in  the  premises  whicli  are  usually  given  to  or  exer- 
cised by  masters  in  chancery  in  references  to  them, 
including  the  power  to  administer  oaths  and  examine 
parties  and  witnesses  touching  the  premises." 

This  rule  sanctions  the  appointment  of  one  or  more 
commissioners  to  act  in  a  particular  case,  ipro  Tmg 
vice;  and  a  person  so  appointed  would  be,  to  the 
extent  of  his  special  powers,  an  officer  of  the  court. 
But  the  rule  doubtless  also  authorizes  the  designa- 
tion of  persons,  at  places  where  these  services  are 
likely  to  be  often  required,  to  act  as  commissioners 
generally,  in  cases  as  they  arise.  In  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  New-York,  it  has  long  been  the  practice,  under 
one  of  the  general  rules  of  the  court,  and  also  in 
some  if  not  all  of  the  other  districts,  to  refer 
matters  of  detail  to  the  clerk  of  the  court,  eo  Twrtiine. 
This  practice,  it  is  supposed,  may  still  be  adhered  to 
consistenly  with  this  rule ;  and  even  if  it  be  doubt- 
ful, the  difficulty  may  be  easily  removed  by  appoint- 
ing the  clerk  a  commissioner  for  that  purpose.  In 
the  English  admiralty,  references  are  made  to  the 
registrar,  or,  in  cases  requiring  mercantile  skiU,  to 
the  registrar  "and  merchants;"  and  such  is  also 
the  practice  in  the  American  courts. 
tenuhem^'  The  question,  to  what  extent,  or  for  what  pur- 
a^courr^f  poses  the  district  courts  of  the  United  States,  as 

admiralty,       ^  ' 

"nswered    courts  of  admiralty,  are  to  be  deemed  at  all  times 

opm.         open,  IS  one  oi  primary  importance,  upon  which 

some  diversity  of  opinion  has  prevailed.     The  only 

reported  case  I  have  met  with,  in  which  the  question 

has  been  brought  under  judicial  discussion,  is  that 
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of  TTie  United  States  v.  The  Schooner  IdtUe  Charles,  chap.  i. 
before  the  late  Chief  Justice  Marshall,  on  appeal 
from  the  District  Court  of  the  Eastern  District  of 
Virginia.  The  schooner  had  been  seized  and  libelled 
for  a  violation  of  the  embargo  laws ;  and  during  the 
pendency  of  the  suit  in  the  district  court,  she  was 
released  from  arrest  and  delivered  to  the  claimant 
on  bond,  in  pursuance  of  an  order  of  the  judge  made 
at  chambers;  and  the  queston  was,  whether  the 
order  was  valid,  not  having  been  made  in  open  court. 
Chief  Justice  Maeshall  held  that  it  was.  "This 
objection,"  he  said,  "seems  rather  technical  than 
substantial.  By  law,  the  district  judge  alone  com- 
poses the  court.  He  is  a  court  wherever  an^  when- 
ever he  pleases.  No  notice  to  parties  is  required ; 
no  previous  order  is  necessary.  The  various  ex  parte 
proceedings  which  admiralty  proceedings  require, 
render  this  informal  mode  of  acting  essential  to 
justice  and  expedition.  The  judge  wUl  take  care 
that  neither  party  be  injured  by  the  orders  which 
he  makes  expa/rte;  and  where  they  are  of  course,  it 
is  convenient  that  they  should  be  made  without  the 
formality  of  summoning  the  parties  to  attend.  It 
does  not  seem  to  be  a  violent  construction  of  such 
an  act(a),  to  consider  the  judge  as  constituting  a 
court  whenever  he  proceeds  on  judicial  business. 
Such  seems  to  have  been  the  practice  in  this  and  in 
other  districts  of  the  United  States.  Had  the  judge 
prefixed  to  his  order  such  words  as  these:  'At  a 
special  court,  held  at  on  this  day 

(ffl)  The  Judiciary  Act,  giving  to  tlie  judge  authority  to  hold  special 
courts,  previously  referred  to  by  the  Chief  Justice. 
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VOL.  a.     of  it  is  ordered,  etc.,'  the  proceeding  would 

have  been  regular ;  for  the  law  does  not,  in  terms 
at  least,  require  that  the  order  for  a  special  court 
should  be  made  in  court,  or  made  any  given  time 
previous  to  its  session.  To  every  purpose  of  justice 
the  order  of  the  judge,  made  in  his  character  as 
judge,  is  made  by^  him  as  a  court,  whether  he 
declares  himself,  in  words,  to  be  a  court,  or  not. 
This  order  is,  in  its  nature,  judicial.  It  is  such  an 
order  as  may  be  made  ex  parte;  it  is  signed  by  the 
judge  in  his  official  character,  and  is  directed  to  the 
officer  of  the  court.  Under  such  circumstances,  I 
cannot  overturn  a  practice  which  is  convenient, 
which  is  not  liable  to  abuse,  on  a  mere  technical 
objection  (a)." 

This  opinion  was  given  in  1819.  Few  will  doubt 
that  there  must  be  force  in  reasoning  which  was 
satisfactory  to  the  mind  of  Chief  Justice  Maeshall. 
But  the  view  he  took  of  the  subject  seems  either 
not  to  have  occurred,  or  not  to  have  carried  con- 
viction to  the  minds  of  all  others ;  for,  in  1832,  an 
act  of  Congress  was  passed  for  the  express  purpose 
of  conferring  on  the  district  judges  the  same  power 
— that  of  ordering  the  delivery  of  property  to  the 
claimant,  "in  vacation" — which  he  held  to  exist 
before  the  passage  of  the  act(^).  And  there  is  a 
later  act  containing  many  important  provisions  rela- 
tive to  the  judiciary,  which  defines,  and  may 
possibly  be  regarded  as  also  limiting  the  powers  of 
the  district  judges,   in  admiralty  suits,  when  not 

(a)  1  Brockenbrough's  B.,  380.  « 

(6)  Act  of  April  5,  1832;  4  Stat,  at  Large,  503. 
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actually  sitting  in  court  at  a  stated  or  formally  "°^^-  ^- 
appointed  special  session  thereof.  The  enactment 
referred  to  is  as  follows :  "  That  the  district  courts, 
as  courts  of  admiralty,  and  the  circuit  courts,  as 
courts  of  equity,  shall  be  deemed  always  open  for 
the  purpose  of  filing  libels,  bills,  petitions,  answers, 
pleas,  and  other  pleadings  ;  for  issuing  and  return- 
ing mesne  and  final  process  and  commissions,  and 
for  making  and  directing  all  interlocutory  motions, 
orders,  rules,  and  other  proceedings  whatever,  pre- 
paratory to  the  hearing  of  causes  pending  therein 
upon  their  merits.  And  it  shall  be  competent  for 
any  judge  of  the  court,  upon  reasonable  notice  to 
the  parties,  in  the  clerk's  office  or  at  chambers, 
and  in  vacation  as  well  as  in  term,  to  make  and 
direct,  and  award  all  such  process,  commissions,  and 
interlocutory  orders,  rules,  and  other  proceedings, 
whenever  the  same  are  not  grantable  of  course 
according  to  the  rules  and  practice  of  the  court(a)." 
The  particular  objects  of  the  second  branch  of 
this  section  of  the  act  appear  to  have  been  to  em- 
power eobch  of  the  judges  of  the  circuit  courtSj, 
separately,  to  exercise  the  powers  conferred  by  the 
first  branch  of  the  section  on  the  court,  and  to  pre- 
scribe the  simplest  manner  in  which  these  powers 
might  be  executed  by  the  judges  of  the  two  courts. 
The  enumerated  powers  seem  to  have  been  intended 
to  embrace  every  act  which  may  be  required  of  the 
court  in  causes  prior  "to  the  hearing  upon  their 
merits ;"  and  to  that  extent,  the  statute  places  the 

(a)  Act  of  August  23,  1842,  ch.  188 ;  5  Stat,  at  Large,  516. 
3 
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T0L^2.  gulaject  on  the  footing  upon  which  C.  J.  Mae- 
shall  supposed  it  to  rest  before.  But  though 
the  case  above  cited  did  not  require  him  to  express 
an  opinion  upon  the  authority  of  the  judge  to  hear 
a  cause  on  its  merits  at  any  time,  his  course  of 
reasoning  would  seem  to  lead  to  this  result.  In 
this  respect,  therefo:^e,  the  statute  may  possibly  be 
thought  to  abridge  the  power  ascribed  by  him  to 
the  Chief  Justice. 

But  even  under  this  construction  of  the  act,  where 
a  cause  is  not  heard  on  the  return  day  of  the  pro- 
cess, as  —  in  cases  of  minor  importance,  especially  in 
suits  for  seamen's  wages  —  frequently  happens,  as  I 
understand,  in  the  Southern  District  of  New- York, 
and,  as  I  am  well  informed,  in  the  District  of  Massa- 
chusetts ;  and  where  no  day  of  hearing  is  fixed  on 
the  return  day,  which,  however,  it  always  ought  to 
be,  unless  there  be  some  special  and  sufficient  reason 
to  the  contrary,  it  is  supposed  that  the  judge  might, 
at  any  time  after  a  cause  was  ready  for  a  final 
hearing,  on  the  application  of  the  parties,  or  of  either 
of  them,  appoint  a  special  session  for  the  purpose 
of  such  hearing.  The  act  giving  the  power  to 
appoint  special  sessions  of  the  district  court  does 
not  prescribe  the  mode  of  doing  it.  In  this  respect 
it  differs  from  the  act  authorizing  the  appointment 
of  special  sessions  of  the  circuit  court,  for  which 
purpose  a  previous  notice  in  a  newspaper  is  required. 
Should  a  judge  consider  it  to  be  his  duty  to  exercise 
this  power  at  the  instance  of  one  of  the  parties,  he 
ought,  doubtless,  to  take  care  to  require  reasonable 
notice  to  be  given  of  his  order  to  the  opposite 


ADMIRALTY  PRACTICE.  19 

party ;  for  although  the  parties  to  an  admiralty  suit  <^^J^-^- 
are  presumed  to  be  always  present  in  court,  to  take 
note  of  its  proceedings,  this  presumption  would  not 
embrace  an  extraordinary  act  done  at  chambers.  It 
is  supposed,  also,  that  special  courts,  for  the  purpose 
of  admiralty  proceedings,  might,  by  an  order  made 
and  published  for  that  purpose,  be  lawfully 
appointed  prospectively,  to  be  held  at  stated  periods, 
as  on  a  certain  day  of  each  week,  or  month,  for 
example  ;'  and  that  at  such  sessions  causes  might  be 
heard  on  their  merits,  as  at  a  stated  session. 

But  the  possible  constructions  above  mentioned, 
of  the  act  of  1832  and  of  1842,  do  not  by  any 
means  appear  to  be  necessary.  On  the  contrary, 
the  former  may  have  been  intended  only  to  remove 
doubts  or  scruples,  supposed  or  known  to  exist  in 
some  of  the  districts,  as  to  the  authority  of  a  judge 
of  the  district  court,  in  vacation,  to  direct  the 
delivery  of  property  seized  under  the  revenue 
laws(a) ;  and  the  latter  act  may  not  unreasonably 
be  supposed  to  have  been  designed  for  a  similar 
purpose,  and  also  for  that  of  inculcating  as  a  duty, 
what  it  may  have  been  thought  might  otherwise  be 
regarded  only  as  a  power  to  be  exercised,  or  to  lie 
dormant,  according  to  the  inclination  or  convenience 
of  the  judge. 

(a)  I  remember  to  have  somewhere  met  with  the  expression  of  a 
doubt  to  this  effect,  by  Mr.  Jxistice  Story  ;  and  indeed  there  seems 
to  be  ground  for  it,  in  the  language  of  the  collection  act  in  virtue  of 
which  such  seizures  are  made. 
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TOL.  a. 

Or  THE  Time  within  which  Suits  in  the  Admiralty  may 
BE  Peosecutbd. 

There  is  no  statute  of  the  United  States  limiting 
the  period  within  which  suits  in  the  admiralty,  of 
any  description,  are  to  be  brought.  The  omission, 
in  regard  to  suits  for  seamen's  wages,  at  least,  is 
remarkable ;  since,  with  respect  to  these,  it  has  been 
thought  necessary  to  prescribe  minute  regulations  in 
other  respects. 

In  common  law  actions,  the  laws  of  the  states, 
respectively,  furnish  the  rule  of  limitation,  to  the 
national  courts,  under  that  provision  of  the  Judiciary 
Act  by  which  it  is  declared  that  "the  laws  of  the 
several  states,  except  where  the  Constitution,  treaties 
or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law,  in  the  courts  of  the 
United  States  where  they  apply."  But  this  provi- 
sion, it  will  be  seen,  does  not  embrace  suits  in  the 
admiralty.  In  a  suit  in  personami^  brought  by  a 
mariner  for  the  recovery  of  wages,  in  the  District  of 
Massachusetts,  it  was,  nevertheless,  insisted  that  the 
action  was  barred  by  the  statute  of  limitations  of 
that  state,  as  a  part  of  the  lex  loci,  upon  general 
principles.  The  district  court  overruled  the  plea, 
and  the  decision  was  affirmed  by  Mr.  Justice  Stokt, 
on  appeal.  His  opinion  was  that  the  terms  of  the 
act  did  not,  in  fact,  embrace  a  proceeding  in  the 
admiralty  ;  a  libel  in  rem  or  personam  not  being,  in 
the  language  of  the  act,  "  an  action  of  account  or 
upon  the  case."     But  he  also  strongly  intimated  the 
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opinion,  that  inasmucli  as  the  admiralty  and  maritime  "hap.  i. 
jurisdiction  is  confined  exclusively  to  the  courts  of 
the  United  States,  a  statute  of  limitation,  of  a  state, 
could  not,  propria  vigore,  ^VV^l  *o  suits  on  the 
admiralty  side  of  these  courts(a).  In  another  case, 
also,  a  suit  for  wages,  it  was,  by  the  same  learned 
judge,  further  held,  that  the  statute  of  Anne,  limiting 
suits  in  the  admiralty  for  seamen's  wages  to  six 
years,  is  not  operative  in  the  courts  of  the  United 
States ;  the  colonial  vice-admiralty  courts  not  being 
named  in  the  act,  and  there  being  no  evidence  that 
this  limitation  had,  in  fact,  ever  been  adopted  by 
them.  He  was  of  opinion,  moreover,  if  it  were 
shown  that  the  statute  of  Anne  had  been  adopted 
in  practice  by  the  colonial  courts,  before  the  revolu- 
tion, it  would  not  follow  that  it  was  obligatory  upon 
the  admiralty  courts  organized  under  the  government, 
of  the  Union  ;  these  courts  deriving  their  powers 
and  authority  from  the  constitution  and  laws  of  the 
United  States,  and  having  no  connection  or  depen- 
dence upon  the  colonial  vice-admiralty  courts(5). 

It  follows,  then,  from  these  decisions,  assuming 
them  to  be  sound,  that  suits  in  the  admiralty  are 
subject  to  no  definite  limitation  in  point  of  time ; 
but  it  is  by  no  means  to  be  supposed  that  they  are 
exempt  from  restriction  in  this  respect.  On  the 
contrary,  it  is  a  settled  doctrine  in  the  admiralty, 
that  stale  demands  will  not  be  entertained.  "There 
is  surely,"  said  Lord  Stowell,  "  a  principle  of  limi- 

(fls)  Bown  T.  Jones,  2  Gallison's  R.,  477. 
(6)  Willard  v.  Dorr,  3  Mason's  R.,  91. 
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vra^a.  tation,  in  the  administration  of  every  system  of 
jurisprudence,  to  be  derived  out  of  tlie  nature  of 
things,  which  entitles  the  court  to  avail  itself  of  the 
universal  maxim,  ^  vigilmvtibtos  non  dormient^ms 
svhsefrvivM  leges{a)^  "  This  was  said  in  the  case  of 
a  bottomry  bond;  and  the  succeeding  rem^arks  of 
this  eminent  judge  illustrate  an  important  principle, 
viz.,  that  the  application  of  the  maxim  quoted  by 
him,  to  a  given  case,  ought  to  depend  upon  all  the 
considerations  and  circumstances  belonging  to  it, 
.which,  in  point  of  general  expediency,  as  well  as 
private  justice,  affect  the  propriety  of  such  applica- 
tion. But  the  discretion  to  be  exercised  by  the 
courts,  in  this  respect,  is  by  no  means  an  unlimited 
and  arbitrary  power.  On  the  contrary,  it  has  been 
justly  said  by  Mr.  Justice  Stoet,  that  "  courts  of 
admiralty^  like  courts  of  equity,  govern  themselves 
in  the  maintenance  of  suits  by  the  analogies  of  the 
common  law  limitations(5)." 

Joinder  of  Parties. 

^°^^^.  The  principles  relative  to  the  joinder  of  parties, 
in  personal  actions  are  essentially  the  same  in  courts 
of  admiralty  as  in  courts  of  common  law.  In  actions 
ex  Gonpractu^  all  the  persons  with  whom  the  contract 
was  made,  if  living,  ought  to  join  as  libellants  in  the 
action.  Thus,  if  several  persons  have  jointly  fur- 
nished materials,  labor,  or  other  necessaries  for  the 
repair  or  outfit  of  a  vessel,  and  choose  to  sue  the 

(a)  The  Rebecca,  5  Robinson's  R.,  102. 

(6)  The  Brig  Sara  Anne,  2  Sumner's  R.,  207,  212. 
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owner  or  master,  instead  of  having  recourse  to  a  chap.i. 
suit  in  rem  against  the  vessel,  they  should  sue 
j<5intly ;  and,  on  the  other  hand,  where  the  contract 
has  been  jointly  made  by  several  persons,  they  are 
to  be  jointly  sued.  If,  for  example,  in  the  case  of 
material-men,  there  are  several  part-owners  of  the 
vessel,  the  suit  ought  to  be  against  them  all.  So, 
also,  with  respect  to  actions  ex  delicto :  where  two 
or  more  persons  have  received  a  joint  injury,  as  by 
being,  jointly  interested  in  the  thing  which  was  the 
subject  of  the  injury,  they  should  all  join  in  the 
action.  Thus,  if  there  be  several  part-owners  of  a 
ship  or  goods  injured  by  collision,  they  ought  all  to 
join  in  an  action  against  the  master  or  owner  of  the 
vessel  by  which  the  injury  has  been  done;  but,  on 
the  other  hand,  joint  tort-feasors,  being  severally  as 
well  as  jointly  liable,  may  be  sued  separately.  These 
rules  are  necessary  for  the  purpose  of  preventing 
unnecessary  litigation,  and,  in  matters  of  contract, 
to  insure  impartiality  in  the  enforcement  of  legal 
responsibilities.  As  such  they  ought  to  be  observed, 
under  all  ordinary  circumstances;  but  courts  of 
admiralty  administer  justice  ex  hono  et  cBquo^  and 
are  therefore,  bound  to  take  care  that  it  shall  not  be 
obstructed  in  its  course  by  a  rigid  adherence  to 
technical  rules.  The  foregoing  rules  forbid  the  twtv- 
joinder  of  proper  parties.  The  rules  prevailing  in 
the  common  law  courts,  touching  the  mw-joinder  of 
improper  parties,  are  also  applicable  to  suits  in  per- 
sonam in  the  admiralty,  and  are  in  their  nature 
imperative.  Persons  between  whom  there  is  no 
privity,  can  neither  join  as  libellants,  nor  be  joined 
as  respondents,  in  the  same  libel.    Thusj  it  was  held 
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vou  a.  ijy  ]y[r.  Justice  Stoet,  that  a  libel  against  two  per- 
sons, charging  them  severally  with  separate  and 
distinct  acts  of  assault  and  battery,  could  not  be 
su8tained(a).  The  same  rule  would  apply,  a  fortiori^ 
to  an  action  ex  contractu^  and  would  in  both  cases 
extend  to  libellants  as  well  as  respondents. 
form.  With  the  exception  of  mariners,  suing  for  wages, 

who  have  always  been,  in  some  respects,  a  favored 
class  of  suitors  in  the  admiralty,  and  who  have  long 
been  permitted  to  sue  jointly,  the  same  principles 
are  supposed  to  be  applicable  to  the  joinder  or  non- 
joinder of  libellants  suing  in  rmi',  and  though  all 
persons  who  have  a  proprietary  interest  in  the  thing 
proceeded  against,  may  appear  as  claimants  in  the 
suit,  and  thus,  in  a  general  sense,  become  defen- 
dants, although  their  interests  are  distinct,  yet  when 
there  is  no  privity  of  interest  among  them,  each  is 
bound  to  interpose  his  claim  separately  for  his  own 
interest,  specifying  it(J).  Thus  in  salvage  cases  the 
proper  course  is  to  make  all  the  co-salvors  parties, 
including  the  owners  of  the  salvor  ship,  who,  as 
such,  are  entitled  to  share  in  the  salvage ;  or  the 
underwriters,  when  there  has  been  an  abandonment 
of  the  property  to  them,  and  it  has  been  accepted 
by  them ;  and  if  any  of  the  salvors  are  omitted  in 
the  original  libel,  and  the  property  has  already  been 
arrested,  and  is  in  the  custody  of  the  court,  under 
process,  they  may  bring  forward  their  claims  by 
suitable  allegations,  connecting  themselves  with  the 
salvage  service,  and  thus  make  themselves  parties. 

(a)  Thoinas  v.  Lane,  2  Sumner's  R.,  1. 

(6)  Stratton  v.  Jarvis  and  Brown,  8  Peters's  R.,  4  (11  Curtis's 
Decis.  S.  C,  3). 
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Such  allegations  being  admitted  by  the  court,  and  ^^j^  ^• 
filed,  are  necessarily  brought  to  the  notice  of  all  the 
other  parties,  and  the  formality  of  notice  by  process 
is  not  required ;  and  it  may  be  said,  in  general,  that 
where  separate  libels  or  claims  are  unnecessarily 
filed,  it  is  at  the  peril  of  paying  costs(a). 

Joinder  of  Actions. 

With  respect  to  the  joinder  allowable  in  the  J^'j^««'"'^'i 
American  courts  of  admiralty,  of  several  demands, 
more  or  less  distinct,  in  the  same  suit,  it  would  be 

(a)  The  Henry  Ewebank,  1  Sumner's  R.,  400.  Where  a  flat  boat 
had  been  sunk  by  collision,  whereby  the  boat  and  her  cargo  were  lost, 
the  cargo  but  not  the  boat  being  insured,  the  insurance  had  been 
paid  under  an  agreement  between  the  underwriters  and  the  owners  of 
the  boat  and  part  of  the  cargo,  that  the  latter  should  institute  a  suit 
for  the  benefit  of  the  former,  to  recover  damages  sustained  by  the 
collision,  and  an  action  was  accordingly  brought  in  the  name  of  such 
owners,  in  which  they  claimed  to  recover  the  value,  as  well  of  their 
boat  as  of  the  cargo.  The  two-fold  character  assumed  by  the  libel- 
lants  was  held  to  be  no  objection  to  the  action,  the  rule  being  that 
"  all  persons  entitled,  on  the  same  state  of  facts,  to  participate  in  the 
same  relief,  may  join  as  libellants,  whether  the  suit  be  in  personam  or 
in  rem."  Freiz  et  al.  v.  Bull  et  al,  12  Howard's  R.,  466  (19  Curtis's 
Decis.  S.  C,  249). 

And  in  a  suit  for  salvage  against  the  vessel  and  cargo  saved,  the 
cargo  having  been  delivered  to  the  consignees  who  resided  near  the 
place  where  the  suit  was  brought,  and  the  master  being  the  owner  of 
one-fourth  of  the  vessel,  it  was  held  to  be  irregular  and  inadmissible 
for  him  to  appear  as  claimant  of  the  cargo  as  well  as  of  the  vessel. 
Had  the  suit  been  instituted  at  a  great  distance  from  the  residence  of 
the  owners  and  consignees  of  the  cargo  it  would  have  been  otherwise. 

The  several  owners  of  different  parts  of  the  same  cargo  shipped  for 
conveyance  may  join  in  a  suit  in  rem  for  damage  or  loss  of  the  goods 
in  transportation.  Rich\.  Lambert,  12  Howard's  R.,347  (19  Ourtis's 
Decis.  S.  0.,  171). 
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voL^a.  unsafe  to  attempt  to  lay  down  any  very  exact  rule. 
Sucli  of  the  rules  upon  this  subject,  prevailing  in 
courts  of  common  law,  as  result  from  diversities 
in  tlie  forms  of  pleas  and  of  judgments,  having  no 
similar  foundation  to  rest  upon  in  the  admiralty, 
are,  of  course,  inapplicable.  And,  on  the  other 
hand,  although  an  admiralty  suit  bears  a  much 
closer  analogy  to  a  suit  in  equity  than  to  a  common 
law  action,  it  cannot  be  asserted  that  exceptions  to 
a  libel  on  the  ground  of  multifariousness,  depend, 
in  all  respects,  upon  the  same  principles '  that  are 
applicable  to  the  like  objections  to  a  bill  in  chan- 
cery. Indeed,  there  seems  to  have  been  a  great 
diversity  of  opinion  and  practice,  in  this  particular, 
among  the  several  courts. 
rtate/b  "^^^  learned  and  experienced  judge  of  the  United 

bS.  States  for  the  Southern  District  of  New- York,  in 
his  summary  of  the  practice  in  his  own  court, 
observes,  that  "causes  of  action,  however  uncon- 
nected and  dissimilar,  may  be  prosecuted  in  the 
same  suit  in  admiralty;  such  as  claims  resting  in 
hypothecation  or  privilege,  or  arising  ex  conl/ractu^ 
or  ex  delicto;  but  this  practice  does  not  permit 
parties  being  joined  as  libeUants,  whose  interests  do 
not  rest  upon  a  cause  of  action  common  to  all,  nor 
to  be  made  co-respondents,  unless  they  are  subject 
to  a  common  responsibility  in  the  matter(a)." 
£"d7o™  I^  i^  l^i'l  down  in  Dunlap's  Admiralty  Practice, 
pr?cac'e?'°  that  "  In  admiralty  suits,  m  personam^  all  causes  of 
action  of  admiralty  cognizance,  existing  between 
the  same  parties,  whether  founded  on  contract  or 

(a)  Betts's  Admiralty  Practice,  20. 
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tort,  may  be  joined  in  tte  libel  and  stated  in  o^i- 
different  articles,  as  in  several  counts  in  a  declara- 
tion at  commonlaw(a)."  And  he  cites  two  manuscript 
cases,  decided  in  the  District  Court  for  the  District 
of  Massachusetts,  in  support  of  this  unlimited  pro- 
position. He  adds,  however,  that  causes  of  action, 
m  contractu  and  ex  delicto,  are  not,  in  that  court, 
required  to  be  joined.  Whether,  in  either  of  the 
cases  referred  to  by  Mr.  Dunlap,  the  doctrine 
stated  by  him  was  distinctly  adjudicated  on  ex- 
ception taken  to  the  libel  for  multifarousness,  does 
not  appear;  but  the  learned  judge  of  the  District 
Court  for  the  District  of  Maine,  in  an  elaborate  and 
forcible  judgment,  has  not  hesitated  to  repudiate  o^pinionof 
this  doctrine,  in  its  broad  extent,  as  unsound  in  ^^Ji. 
priQciple  and  unsupported  by  authority.  In  the 
case  before  him,  which  was  a  suit  in  personcmi,  in 
behalf  of  a  seaman  against  the  master,  the  libel 
comprised,  in  one  article,  a  demand  of  wages,  tech- 
nically denominated  a  cause  of  subtraction  of  wages  ; 
and,  in  another  article,  a  demand  of  damages  for 
personal  injuries,  technically  called  a  cause  of 
damage. 

Judge  Wake  admitted  that  it  was  a  common 
practice  in  the  admiralty  to  proceed  in  the  same 
libel,  for  wages  earned  in  a  particular  voyage,  and 
for  damages  for  a  tortious  discharge  of  the  seaman 
in  the  course  of  the  same  voyage  (5) ;  and  that  a 

(a)  Dunlap's  Admiralty  Practice,  88,  89. 

(6)  Emerson  v.  Howland,  1  Mason,  45 ;  The  Exeter,  2  Rob.,  261 ; 
T/ie  Beaver,  3  Rob.,  92;  The  Gloucester,  4  Peters's  Ad.  R.,  403, 
note,  406. 
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Youji.  seaman  might  recover,  in  the  same  suit,  wages,  and 
the  statute  allowance  made  to  a  mariner,  who  is 
discharged  from  a  vessel  in  a  foreign  country  with 
his  own  consent(a).  But  the  superadded  claims  in 
these  cases  had  been  admitted,  he  said,  rather  as 
being  in  the  nature  of  additional  wages,  or  as  claims 
legally  connected  'with  and  growing  out  of  the 
principal  claim,  than  as  distinct  and  independent 
causes  of  action.  It  was  true,  also,  that  the  extent 
to  which  different  actions  may  be  united  in  a  single 
suit,  and  prosecuted  together  in  the  admiralty,  is 
not  very  clearly  defined  by  any  settled  rule  of  juris- 
prudence. In  the  practice  of  the  common  law 
courts,  several  independent  causes  of  action  may  be 
comprised  in  one  suit,  provided  they  are  of  the 
same  nature,,  and  the  course  of  proceeding  is  in  all 
the  same  ;  and  this,  though  contrary  to  the  rule  in 
chancery,  is  according  to  the  modern  practice,  at 
least,  in  the  civil  law  courts,  which  allows  an  inde- 
finite number  of  distinct  and  unconnected  actions 
to  be  united  in  one  suit,  provided  they  are  all  of 
the  same  general  nature,  and  they  do  not  occasion 
a  confusion  in  the  course  of  proceeding.  If  this 
effect  is  produced,  the  libel  is  liable  to  the  dilatory 
exception,  ineptoe  cumvlaUonis^  in  the  nature  of  a 
demurrer  for  want  of  form. 

But  the  danger  of  confusion  is  not  the  only 
reason  for  limiting  the  indefinite  liberty  of  uniting 
different  actions  in  one  suit;  and  the  objections 
to  the  admission  of  multifarious  matters  in  this  form, 
apply  with  nearly  the  same  force  in  the  admiralty 

(a)  Orne  v.  Townsend,  4  Mason,  541. 
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as  in  equity.  And  there  is  one  objection  to  the  chap.  i. 
allowance  of  this  practice  as  a  matter  of  right, 
which  applies  with  peculiar  force  to  suits  in  the 
admiralty ;  and  that  is,  its  tendency  to  delay.  In 
maritime  causes,  and  particularly  in  those  to  which 
mariners  are  parties,  it  is  of  primary  importance 
that  justice  should  be  promptly  administered.  The 
modes  of  proceding  in  the  admiralty  are  adapted 
to  this  end.  They  are  plain,  simple  and  direct, 
and  everything  tending  to  prolixity  is  studiously 
excluded.  But  it  is  obvious  that  nothing  could  tend 
more  directly  to  draw  suits  out  to  an  inconvenient 
length,  than  to  allow,  as  a  general  practice,  inde- 
pendent actions,  each  depending  on  its  own  proper 
evidence,  to  be  consolidated  into  one  suit,  whereby 
each  must  necessarily  be  subjected  to  the  delays 
incident  to  all  the  rest.  Such  a  practice,  recognized 
as  a  matter  of  absolute  right,  would  enable  a  mariner 
to  join,  in  the  same  libel,  a  claim  for  wages  earned 
in  one  voyage,  and  a  cause  of  damage  accruing  in 
another.  Oppressive  uses  might  thus  be  made  of 
the  process  of  the  court ;  and  masters  of  vessels,  in 
particular,  might  be  subjected  to  the  most  incon- 
venient embarrassments  in  their  business,  or  be 
unjustly  compelled  to  buy  their  peace.  The  learned 
judge  was  of  opinion,  moreover,  that  there,  was  a 
further  objection  to  allowing  the  joinder  of  the 
particular  causes  of  action  in  the  case  then  before 
him,  founded  in  the  nature  of  two  several  liabilities 
which  the  Hbellant  was  seeking  to  enforce;  for 
though  the  master  is  personally  responsible  to  the 
mariner  for  his  wages,  it  is  not  as  for  his  own  proper 
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T0L^2.  <Jebt ;  and  if  lie  is  compelled  to  pay  the  wages  in 
the  first  instance,  he  has  his  remedy  over  against 
the  owner  for  reimbursement;  while  for  personal 
injuries  inflicted  by  himself,  he  alone  is  responsible. 
There  was  a  manifest  impropriety  in  thus  attempt- 
ing to  blend  such  conflicting  liabilities,  and  it  was 
not  allowable  in  suits  at  common  law.  Under  these 
views  of  the  question,  Judge  Waee  allowed  the 
exception  to  the  libel.  He  would  not,  however, 
take  it  upon  himself  to  pronounce  that,  even  in  such 
a  case,  if  no  objection  be  taken  to  the  libel  on 
account  of  its  multifariousness,  a  court  may  not 
adjudicate  on  both  actions  in  one  suit,  making 
separate  decrees  in  respect  to  each  (a). 

If  this  learned  and  well  reasoned  judgment  is 
open  to  criticism  at  all,  the  learned  reader  will 
probably  suppose  it  to  be  in  respect  to  the  impor- 
tance it  attaches  to  the  twofold  character  in  which 
the  respondent  was  charged ;  while  the  admission, 
that  the  court  might  and  ought,  in  its  decree  to 
discriminate  between  the  responsibilities  attached  ' 
to  each,  would  seem  to  furnish  a  sufficient  answer 
to  the  objection.  I  am  very  far,  however,  from 
intending  to  intimate  a  doubt  of  the  soundness  of  the 
learned  judge's  conclusion.  This  is  probably  the 
only  reported  case  to  be  met  with,  in  which  the 
subject  of  the  joinder  of  actions  in  courts  of  admi- 
ralty has  been  discussed.  The  opinion  is  valuable 
as  an  illustration  of  the  unsettled  state  of  the 
question,    and   as  clearly  indicating  the    general 

(a)  Prait  v.  Thamas,  "Ware's  R.,  427. 
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principles  and  considerations  upon  which  it  rests,  chap.  i. 
In  the  specific  application  of  general  principles, 
courts  are  not  required  to  go  beyond  the  exigencies 
of  the  case  before  them ;  and  if  this  opinion  leaves 
the  doctrine  of  joinder  of  actions  still  unsettled, 
except  as  to  cases  in  all  essential  respects  similar,  or 
strictly  analogous  to  that  in  which  the  opinion  was 
pronounced,  it  is  no  fault  of  its  author.  It  may  be 
added,  also,  that  his  reasoning  and  conclusions  are 
in  accordance  with  what  seem  to  have  been  the 
impressions  of  the  Supreme  Court  of  the  United 
States,  in  a  case  where  it  was  said  to  be  irregular  and 
contrary  to  the  known  principles  of  courts  of  admi- 
ralty to  allow,  in  a  libel  in  rem,  and  qvusi  for  pos- 
session, the  introduction  of  matters  of  an  entirely 
diiferent  character,  as  the  claim  of  a  part-owner  for 
his  wages  and  advances  as  master(a). 

The  decision  was  in  conformity,  moreover,  with  ^™°^°d'" 
what  appears  to  be  the  established  practice  of  the 
High  Court  of  Admiralty  of  England;  for  in  the 
case  of  The  Jack  Pa/rTe(h),  referred  to  by  Judge 
Waee,  which  was  a  suit  by  a  mariner  against  the 
master,  for  subtraction  of  wages,  on  exception  taken 
to  an  allegation  in  the  libel,  of  ill  usage,  for  which 
however,  no  damages  were  claimed,  but  which  was 
inserted  for  the  purpose  of  rebutting  matters  of 
defence  which  it  was  expected  would  be  set  up ;  Sir 
William  Scott,  referring  to  this  allegation,  said  it 
was  "certainly  a  charge  proper  for  an  allegation  of 

(a)  The  Steamboat  Orleans  v.  Phcebus,  11  Peters's  R.,  175  (12 
Curtis's  Decis.  S.  0.,  391). 
(6)  4  Kobinson's  R.,  308. 
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voi»_2.  damage ;  but  it  might,  nevertheless,  be  not  improper 
in  a  suit  of  this  kind,  as  historically  accounting  for 
a  fact  afterwards  relied  on ;  and  on  that  ground  it 
might  not  be  unfit  to  be  admitted  here,  though  the 
court  is  not  insensible  of  the  danger  of  mixing  suits 
very  different  in  their  substance,  as  well  as  in  the 
manner  of  conducting  them  (a)." 

(a)  This  allusion  to  a  difference  between  the  manner  of  conducting 
suits  for  wages  and  suits  for  damage,  is  understood  by  Judge  Wake 
to  refer  to  the  distinctions  between  plenary  and  summary  causes, 
which  exist  in  the  practice  of  the  English  ecclesiastical  courts ;  and, 
it  is  true  that  the  advocate  for  the  respondent  did  speak  of  an  action 
of  damage  as  a  plenary  action.  The  distinctions  between  these  two 
modes  of  procedure  are  stated  and  explained  by  Browne,  as  follows : 
"  The  distinctions  between  plenary  and  summary  causes  are  well 
known.  It  is  familiar,  also,  to  the  common,  or  at  least  the  statute 
law.  Plenary  are  thbse  causes  in  which  the  order  and  solemnity  of 
the  law  are  exactly  observed.  There  is  a  formal  contestation  of  suit, 
a  regular  term  to  'propound,  and  solemn  conclusion  of  the  acts ;  and  if 
there  is  the  least  omission  or  infringement  of  the  regular  order,  the 
whole  proceedings,  are  annulled.  Summary  are  those  in  which  this 
order  and  solemnity  are  dispensed  with ;  the  suit  is,  as  it  were,  con- 
tested, by  the  next  contradictory  act  after  the  libel  put  in,  that  concerns 
the  merits  of  the  cause.  Such  as  the  dissent  of  the  proctor :  the 
second  assignation  to  hear  sentence,  supplies  the  place  of  conclusion  ; 
there  is  no  assignation  to  propound,  nor  express  conclusion  ;  in  short, 
omnia  substantia  sunt  sublata.  Sometimes,  even  the  libel  and  all 
proceedings  may  be  viva  voce."  2  Bro.  Civ.  and  Adm.  Law  (N.  Y.  ed., 
1840),  413,  note.    See,  also,  1  idem,  492. 

But  it  is  stated,  without  qualification,  both  by  Browne  (vol.  2, 
413J  and  by  Clerke  (Gierke's  Praxis,  tit.  19),  that  all  causes  in  the 
admiralty  are  summary.  There  is,  however,  in  the  English  admiralty, 
a  form  of  proceeding  which  (though  probably  with  such  occasional 
variations  as  the  exigencies  of  particular  cases  may  be  supposed  to 
require)  seems,  from  the  reports  of  adjudged  cases,  to  be  almost  uni- 
formly pursued  in  suits  in  rem  for  seamen's  wages,  and  frequently,  if 
not  generally,  in  others  also  (bottomry  and  collision,  for  example), 
and  which  is  of  a  highly  summary  nature,  compared  with  that  of  a 
formally  conducted  admiralty  suit.    By  an  advocate  of  the  Court  of 
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Upon  the  whole,  it  may  not  be  very  unsafe  to    ^^  ^• 
affirm,  that  the  libellant  has  the  privilea-e  of  uniting  nk"  naiSre 

united,  sub- 


ject to  the 
discretion- 
ary power 


Admiralty,  speaking  in  that  court,  the  latter  might  therefore,  perhaps, 
naturally  be  denominated  a  plenary  suit,  in  contradistinction  to  the  very  °^ "'°  ''°"'''- 
summary  and  informal  proceeding  to  which  I  have  alluded.  This  form 
of  proceeding  has  been  denominated  an  act  on  petition  [  a  formal  suit 
being  usually  called,  in  contradistinction,  a  proceeding  or  cause  "  by  plea 
and  proof."  See  2  Hagg.  K,,  151,  n.,  and  3  Hagg.  R.,  343].  I  am 
not  aware  that  it  has  been  mentioned  by  any  elementary  writer;  and 
though  the  reports  of  cases  adjudged  in  the  English  admiralty  show 
that  it  is  in  familiar  use,  as  already  mentioned,  the  only  description  of 
it  which  I  have  met  with,  is  that  incidentally  given  by  Sir  William 
Scott,  in  the  case  of  Ville  de  Varsovie  and  others,  2  Dodson's  R.,  174, 
184,  where  he  describes  it  as  "  a  summary  proceeding,  in  which  the 
parties  state  their  respective  cases  briefly,  and  support  their  statements 
by  affidavit ;"  and,  in  reference  to  the  case  before  him,  he  proceeded 
to  characterize  it  as  "  a  form  convenient  enough  in  matters  of  slight 
interest  and  not  of  very  delicate  investigation,  but  certainly  not  adapted 
to  a  case  where  the  important  facts  are  themselves  minute,  and  there- 
fore unfit  to  be  left  to  the  laxity  of  affidavits,  in  which  the  examination 
of  unwilling  witnesses  cannot  be  enforced  by  the  authority  of  the 
court." 

See,  also.  The  Tartar,  1  Haggard's  Adm.  R.,  1,  where  the  reporter, 
in  giving  the  substance  of  the  "  act  on  petition,"  takes  occasion,  in  a 
note,  to  repeat  the  above  mentioned  definition  of  Lord  Stowell, 
referring  to  the  case  of  The  Ville  de  Varsovie. 

The  mode  of  commencing  suits  in  this  form  does  not  appear  to  be 
different  from  that  of  instituting  formal  suits.  The  "  action  is  entered 
against  the  ship,  and  a  warrant  of  arrest  extracted  "  (  The  Lord  Hobart, 
2  Dodson's  R.,  100),  in  the  usual  mode;  and,  on  the  return  of  the 
process,  the  cause  of  action  is  stated  and  brought  before  the  court  by 
a  "  summary  petition,"  instead  of  a  formal  libel. 

Of  this  suit  by  summary  petition,  it  may  be  said,  in  general,  that, 
compared  with  a  formal  suit  by  libel,  it  is  like  a  special  motion  com^. 
pared  with  a  formal  suit  at  law,  or  bill  in  chancery.  The  petition  is 
supported  by  the  affidavit  of  the  party,  and  the  voluntary  affidavits  of 
other  persons ;  and  the  allegations  of  the  petition  are  contested,  or 
defensive  allegations  are  given  and  supported,  in  like  manner. 

What  is  said  above  of  the  frequency  of  this  form  of  proceeding  in  the 
High  Court  of  Admiralty,  the  learned  reader  will  find  fully  verified  on 
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VOT^2.  j]j  Q]je  guit^  as  many  actions  of  a  like  nature  as  he 
pleases;  subject,  however,  to  the  discretionary- 
examining  the  reports.  In  a  case  of  collision,  Sir  Christopher 
Robinson,  in  discussing  the  competency  of  the  crew  of  the  vessel 
charged  with  committing  the  damage,  to  testify  in  the  case,  said :  "  If 
the  case  had  come  before  me  on  petition  supported  by  affidavits, 
according  to  the  usual  form  in  such  cases,  each  party  would  have  told 
their  own  story."  (The  Catharine  of  Dover,  2  Hagg.  R.,  145,146.) 
But  in  a  subsequent  case  of  collision.  Sir  John  Nicholl  said  that 
"  in  collision  suits,  the  most  regular  course  of  proceeding  is  by  plea 
and  proof,  which  enables  the  defendant  to  cross-examine  the  witnesses." 
(The  Gladiator,  3  Hagg.  R.,  340,  342.) 

Whether  suits  in  this  form  can  be  entertained  in  the  American 
courts  of  admiraly,  consistently  with  the  rules  of  practice  lately 
prescribed  by  the  Supreme  Court,  is  a  question  upon  which  it  might 
be  indiscreet  to  express  an  opinion.  These  rules  require  a  "  libel "  to 
be  filed  before  process  issues ;  but  the  mere  form  of  the  written  state- 
ment of  the  cause  of  action  is  a  matter  of  little  importance,  since  it 
must  be  substantially  the  same,  whether  in  the  form  of  a  libel  or  of  a 
petition.  The  subsequent  proceedings  are,  however,  widely  different. 
In  a  suit  by  summary  petition,  there  is  no  examination  of  witnesses  ; 
but  the  case  is  promptly  and  informally  heard  and  decided,  upon  such 
affidavits  as  the  parties  are  able  to  produce.  Such,  at  least,  I  infer  is 
the  nature  of  the  proceeding  in  the  English  High  Court  of  Admiralty. 
It  would  doubtless  be  admissible  in  the  American  courts,  if  mutually 
assented  to  by  the  parties;  and  in  cases  involving  trivial  amounts, 
especially  in  suits  for  wages,  while  it  would  be  highly  conducive  to 
economy  and  dispatch,  it  would  suffice  for  all  the  purposes  of  substantial 
justice. 

Since  the  preceding  part  of  this  note  was  vrritten,  I  have  met  with 
the  report  of  a  case  in  a  late  volume  of  Reports  of  Decisions  in  the 
English  Admiralty,  which  sheds  additional  light  upon  the  proceeding 
by  act  on  petition,  and  shows  it  to  be  still  more  predominant  in  the 
High  Court  of  Admiralty  than  I  had  ventured  to  represent  it  as  being 
I  refer  to  the  case  of  The  Minerva,  1  W.  Robinson's  R.,  169 ;  and  as 
the  case  is  short,  I  shall  make  no  apology  for  inserting  it  entire. 

"  THE  MINERVA.    Crawford. 

"  This  was  a  question  as  to  the  admissibility  of  a  libel  in  a  cause  of 
bottomry. 
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power  of  the  court  to  orfler  one  or  more  of  several    chap.  i. 
actions,  so  joined,  to  be  stricken  out  of  tlie  libel, 

"  The  suit  had  been  commenced  by  plea  and  proof;  and  a  preliminary 
objection  was  taken  to  the  form  of  the  proceeding  by  Adams  and 
Harding,  on  behalf  of  the  owners,  upon  the  ground  that  it  was 
objectionable  in  principle,  and  a  departure  from  the  established  practice 
of  the  court  in  cases  of  this  kind.  That  the  usual  form  of  proceeding 
was  by  act  on  petition  and  aflBdavit ;  and  the  admission  of  the  libel 
would  entail  a  hardship  upon  the  owners  of  the  vessel  proceeded 
against,  and  would  also  establish  an  inconvenient  precedent  in  future 
cases.  That  bonds  of  bottomry,  it  was  well  known,  were  most  fre- 
quently granted  by  the  masters  of  ships  in  the  ports  of  countries  far 
distant  from  the  residence  of  the  owners.  If,  therefore,  suits  for  their 
recovery  might  hereafter  be  brought  at  the  option  of  the  asserted 
bondholder,  in  the  mode  now  attempted  to  be  introduced,  the  conse- 
quence would  be,  that  in  a  majority  of  cases  of  this  description,  the 
evidence  must  be  taken  by  commission  abroad,  and  a  great  increase  of 
delay  and  expense  must,  of  necessity,  be  occasioned.  Such  would  be 
the  result  in  the  present  case,  if  the  court  should  admit  the  libel ;  and, 
at  all  events,  the  owners  of  the  Minerva  were  entitled  to  demand 
security  for  the  costs  of  proceeding. 

"  In  support  of  the  libel.  Queen's  Advocate  contra  : 

"  That  in  point  of  principle,  it  was  obvious  that  a  proceeding  by  plea 
and  proof  was  a  convenient  form  of  proceeding,  and  in  many  cases 
indispensable  to  elucidate  the  truth  of  the  facts  set  up  on  the  one  side 
and  the  other,  by  compeUing  the  evidence  of  reluctant  witnesses  and 
the  answers  of  the  parties  in  the  cause,  which  could  not  be  done  by 
the  more  summary  form  of  an  act  on  petition.  That  the  ancient  mode 
of  conducting  all  suits  in  the  Court  of  Admiralty  was  by  libel  and 
proof;  and  although  in  the  modem  practice  of  the  court  the  more 
siunmary  form  of  an  act  on  petition  and  af&davit  had  imdoubtedly 
prevailed,  it  was  still  open  to  the  suitors  to  elect  their  own  mode  of 
proceeding ;  and  that  their  right  to  such  election  had  been  recognized 
by  the  court  in  the  cases  of  the  Westmoreland  and  the  Sidney  Cove, 
and  other  decided  cases. 

"Per  Curiam: 

"  It  is,  I  think,  essential  to  the  furtherance  of  justice  in  these  causes, 
that  the  parties  in  the  suit  should  be  at  liberty  to  choose  their  own 
mode  of  proceeding,  whether  by  act  on  petition  or  in  the  more  solemn 
form  of  plea  and  proof;  and  for  this  reason,  that  many  cases  might 
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T0L^2.     when  tMs  privilege  appears  to  have  been  oppres- 
sively or  very  unreasonably  used. 

occur,  in  which,  without  the  exercise  of  this  liberty,  they  would  be 
wholly  deprived  of  the  means  of  proof  necessary  for  the  establishment 
of  their  case.  For  instance,  as  it  has  been  observed  by  the  Queen's 
Advocate,  where  the  evidence  of  reluctant  witnesses  or  the  answers  of 
the  adverse  parties  is  impo^ant  to  elucidate  the  case,  it  is  clear  that 
these  could  not  be  obtained  if  the  proceedings  were  confined  to  an  act 
on  petition ;  because  it  is  notorious  that  in  an  act  on  petition  the  testi- 
mony is  altogether  voluntary,  and  the  court  has  no  power  to  compel  a 
man  to  make  an  afSdavit.  Again,  similar  difficulties  might  arise  in 
cases  of  fraud,  where,  in  order  to  detect  the  real  truth  and  foundation 
of  the  transaction,  it  may  be  necessary  to  have  an  opportunity  of  cross- 
examining  the  witnesses  that  are  produced.  If,  therefore,  the  objec- 
tion that  has  been  taken  to  the  admission  of  the  libel  rested  simply 
with  the  discretion  of  the  court,  I  should  be  disposed  to  reject  it ;  but 
I  apprehend  that  it  is  not  a  matter  of  option  on  my  part.  Oases  have 
been  cited  by  the  learned  counsel,  in  which  the  suitor's  right  to  pro- 
ceed by  plea  and  proof  has  been  recognized  by  my  predecessor  in  this 
chair;  and  I  myself  recollect  a  case  which  came  under  the  considera- 
tion of  Lord  Stowell,  in  which  it  was  expressly  stated  by  that 
learned  judge,  that  the  proceeding  by  plea  and  proof  was  the  ancient 
law  of  the  Court  of  Admiralty ;  that  the  more  summary  proceeding, 
by  act  on  petition  and  affidavit,  was  introduced  for  the  sake  of  con- 
venience alone ;  and  that  it  was  a  matter  of  right  in  any  suitor,  sub- 
ject to  the  liability  for  costs,  to  choose  his  own  mode  of  proceeding. 

"  The  case  to  which  I  refer  was  a  case  of  collision ;  but  I  well  recol- 
lect that  the  observations  of  Lord  Stowell  were  general,  and  not 
confined  to  cases  of  collision  only.  Upon  principle,  therefore,  and  also 
upon  the  precedent  of  former  decisions,  I  am  clearly  of  opinion  that 
the  bondholder  in  this  suit  is  at  liberty  to  proceed  in  the  mode  he  has 
adopted,  namely,  by  libel  and  the  examination  of  witnesses.  If,  in  so 
doing,  any  unnecessary  expense  or  hardship  shall  be  entailed  upon  the 
owners  of  the  Minerva,  I  shall  feel  it  my  duty  to  protect  them  from 
any  such  burthen,  by  holding  the  bondholder  responsible  for  the  costs 
thereof,  even  although  I  should  ultimately  pronounce  for  the  validity 
of  the  bond. 

"As  I  am  bound  to  presume  that  the  bond  was  duly  executed,  I  can- 
not make  an  order  of  security  for  the  costs,  until  I  see  some  special 
reason  for  so  doing.'' 
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CHAP.  1. 

Joinder  of  Suits  in  Rem  and  in  Personam. 

In  a  suit  for  pilotage,  prosecuted  in  rem  against 
the  vessel,  and  inpersanmn  against  the  master,  Mr. 
Justice  Stobt,  in  pronouncing  his  judgment  on  the 
merits  of  the  case,  observed  that  it  was,  under  the 
circumstances,  unnecessary  to  decide  "  whether  a  pro- 
ceeding in  persona/m  and  in  rem  can  be  regularly 
combined,  so  as  to  entitle  the  libellant  to  a  decree 
in  personam,  if  he  fails  to  establish  his  claim  in 
rem(a). 

The  same  question  again  presented  itself  for  con- 
sideration in  another  more  recent  case  of  a  suit  on 
a  contract  of  aflFreightment,  and  was  fully  discussed 
by  the  same  learned  judge,  "  In  the  course  of  the 
argument,"  he  observed,  "  it  was  intimated,  that  in 
libels  of  this  sort,  the  proceedings  might  be  properly 
instituted  both  in  rem  against  the  steamboat,  and 
in  personam  against  the  owners  and  master  thereof. 
I  ventured  at  the  time  to  say,  that  I  knew  of  no 
principle  or  authority,  in  the  general  jurisprudence 
of  courts  of  admiralty,  which  would  justify  such  a 
joinder  of  proceedings,  so  very  different  in  their 
nature  and  character,  and  decretal  effect.  On  the 
contrary,  in  this  court,  every  practice  of  this  sort 
has  been  constantly  discountenanced,  as  irregular 
and  improper(5)." 

(a)   The  Ann,  1  Mason's  R.,  508,  512. 

(6)  The  Nantucket  Citizens^  Bank  v.  The  Nantucket  Steamboat 
Company,  2  Story's  R.,  16. 

Mr.  Justice  Story  proceeded  to  comment  upon  a  case  in  the  High 
Court  of  Admiralty  of  England,  which  had  been  cited  at  the  bar ;  and 
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Toi-  2-        In   another  case,  decided  at  the  same  term,  ia 
which  the  libel,  or  a  charter-party  executed  by  the 

the  following  extract,  in  addition  to  any  light  it  may  shed  upon  the 
question  under  consideration,  will  serve  the  further  purpose  of  exem- 
plifying the  great  and  often  insuperahle  difficulty  which  the  ablest  and 
best  instructed  American  lawyer  has  to  encounter,  in  attempting  to 
ascertain  the  actual  practice  of  the  BngUsh  Court  of  Admiralty 
Indeed,  it  may  reasonably  be  inferred,  from  the  confused,  obscure,  and, 
in  some  respects,  nonsensical  statements  rather  ostentatiously  intro- 
duced by  Mr.  Chitty  on  the  subject,  in  the  second  volume  of  his 
General  Practice,  that  this  knowledge  is  but  little  less  inaccessible  to 
an  English  lawyer  habituated  only  to  the  practice  of  the  common 
law  courts.  Strange  as  it  may  seem,  it  appears,  moreover,  by  the 
very  latest  reports  which  have  reached  us,  of  the  decisions  of  the  High 
Court  of  Admiralty,  that  its  practice,  in  many  particulars,  is  still 
uncertain  and  fluctuating. 

"  The  case  of  lie  Friend  [  Triune  ]  (3  Haggard's  Adm.  R.,  114)," 
the  learned  judge  added,  "  was  cited  at  the  bar,  in  support  of  the 
right  to  join  the  proceedings.  The  case  is  very  imperfectly  reported ; 
but  it  appears  that  the  original  proceedii^  was  in  rem  against  the 
ship,  for  collision ;  and  that  Wardell,  who  was  the  master  and  also  the 
principal  owner,  and  to  whose  negligence  the  libel  attributed  the  col- 
lision, alone  appeared  in  the  suit.  By  the  statute,  53  George  iii.,  ch. 
159,  the  owners,  when  the  loss  has  been  without  their  fault  or  privity, 
are  not  liable  beyond  the  value  of  their  ship  and  freight ;  but  the 
owners  who  are  in  fault,  and  the  master  also,  are  liable  to  full  dama- 
ges to  the  extent  of  the  injury  done  to  the  other  party.  No  bail  was 
given.  The  freight  was  brought  into  court ;  the  ship  was  sold ;  and 
the  proceeds  falling  short  of  the  damages  by  £400,  a  monition  issued 
against  Wardell  to  pay  that  sum,  which  failing  to  do,  he  was  imprison- 
ed on  an  attachment,  moved  for  and  granted  by  the  court.  Now  it  is 
apparent  that  there  was  a  great  peculiarity  in  this  case;  Wardell 
being  the  sole  party  who  intervened,  and  being  by  the  statute  liable 
for  the  full  damages.  A  monition  issued  before  the  attachment  was 
granted ;  and  if  that  monition  was  preceded  by  a  supplementary  libel, 
or  act  on  petition,  stating  the  facts  of  the  sale  of  the  ship,  and  the 
deficiency  to  pay  the  damages,  the  proceeding  was  clearly  regular  and 
right.  But  if  no  preliminary  proceeding  was  had,  I  confess  that  I  do 
not  well  see  how  a  proceeding,  originally  in  rem,  could  be  prosecuted 
in  personam  against  a  party,  who  in  such  proceeding  intervened  only 
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master,  -was  m  rem,  and  also  against  the  master  in    ^^^-  ^• 
personam,  Judge  Story,   at  tlie  conclusion  of  his 

for  and  to  the  extent  of  his  interest.  Probably  there  were  other  cir- 
cumstances which  varied  the  general  rule.  At  all  events,  I  am  not 
prepared  to  accede  to  the  authority  of  this  case,  if  it  is  to  stand 
nakedly  and  only  upon  the  circumstances  above  stated.  In  cases  of 
collision,  the  injured  party  may  proceed  in  rem,  or  in  personam,  or 
successively  in  each  way,  until  he  has  full  satisfaction ;  but  I  do  not 
understand  how  the  proceedings  can  be  blended  in  the  libel." 

It  is  proper  to  add,  that  the  dissent  of  this  eminent  American 
judge  from  the  decision  of  Sir  John  Nicholl,  in  the  case  of  The 
Triune,  has  since  been  fully  sustained  by  his  successor  in  the  High 
Court  of  Admiralty.  In  the  case  of  The  Hope  (1  W.  Robinson's  R., 
155),  the  value  of  the  vessel  being  insufficient  to  answer  the  damages 
decreed  in  an  action  of  damage  by  collision,  an  appUcation  was  made  to 
the  court  to  charge  the  excess  of  damage  beyond  the  proceeds  of  the 
ship,  upon  the  master  of  the  damaging  vessel,  he  being  a  part-owner, 
and  as  such,  being  personally  responsible  therefor.  This  application 
was  opposed,  as  "unsustainableinprinciple,  and  wholly  unprecedented 
in  the  practice  of  the  court ;"  and  the  motion  was  denied  by  Dr.  Lush- 
iNGTON,  the  present  distinguished  occupant  of  the  chair  of  the  High 
Court  of  Admiralty.  The  supposed  "  hardship  upon  the  owners  will 
not,"  he  observed,  "entitle  me  to  exercise  a  jurisdiction  in  their 
behalf,  which,  according  to  my  own  impression,  I  clearly  do  not  pos- 
sess. I  am  not  aware  of  any  case  in  which  this  court,  in  a  proceeding 
of  this  kind,  has  ever  engrafted  upon  it  a  further  proceeding  against 
the  owners,  upon  the  ground  that  the  proceeds  of  the  vessel  proceeded 
against  have  been  insufficient  to  answer  the  full  amount  of  the  damage 
pronounced  for." 

In  a  subsequent  case  of  collision  (The  Volant,  1  TV.  Robinson's  R., 
383),  a  like  application  was  made ;  the  counsel  for  the  plaintiffs  mov- 
ing the  court  "  to  have  the  decree  taken  down,  not  only  against  the 
vessel,  the  value  of  which  was  wholly  insufficient  to  cover  the  amount 
of  damage  in  question,  but  also  against  the  master,  who  was  a  part- 
owner  of  the  Volant  [the  damaging  vessel] ;  and  in  support  of  his 
motion,  he  cited  the  case  of  The  Triune."  This  case,  it  appears,  was 
now,  for  the  first  time,  brought  to  the  notice  of  Dr.  Lushington  ;  and 
he  postponed  his  decision  for  the  purpose  of  further  consideration.  On 
a  subsequent  day,  adverting  to  the  conflict  between  his  own  former 
decision  and  that  of  his  immediate  predecessor,  he  said  he  thought  it 
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voL^2.  opinion,  again  observed :  "As  the  master  has  died 
pending  the  proceedings,  and  no  revivor  of  the 
suit,  as  to  him,  has '  been  moved  for,  it  is  unneces- 
sary to  consider  whether  a  proceeding  in  rem,  and 
in  personam,  can  be  instituted  in  the  admiralty,  in 
a  case  of  this  sort(a)." 

It  appears,  however,  that  this  form  of  proceed- 
ing was  resorted  to  in  a  late  case  of  collision, 
before  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana ;  and  though  the 
cause  was  carried  by  appeal  to  the  Supreme  Court, 
it  does  not  appear  by  the  report  of  it  that  any 
exception  was  taken  to  the  form  of  the  action,  and 
the  decree  of  the  district  court,  in  favor  of  the 
libellant,  was  affirmed.  The  suit  was  commenced  in 
1844,  before  the  promulgation  of  the  new  rules  of 
practice,  and  came  before  the  Supreme  Court  in 
1847(^). 

I  have  deemed  it  proper  to  show  the  footing  on 
\  which  the  question  rested  in  point  of  general  prin- 

his  duty  to  consider  the  question  as  an  open  question ;  and,  as  such, 
he  proceeded  elaborately  to  discuss  it.  His  conclusion  was  that  his 
former  decision  in  the  case  of  The  Hope  was  unquestionably  sound. 

These  decisions,  although  they  are  perfectly  conclusive  against  any 
power  in  the  court  to  enforce  a  personal  liability  beyond  the  value  of 
the  thing  proceeeed  against  in  a  simple  suit  in  rem,  are  not,  it  will  be 
seen,  necessarily  so  against  the  regularity  of  formally  joining  a  suit  in 
personam  in  the  same  action  with  a  suit  in  rem;  but  the  absence  in 
the  English  reports,  as  far  as  I  remember,  of  any  such  practice,  unless 
perhaps  in  suits  for  mariners'  wages,  furnishes  ground  for  the  supposi- 
tion that  it  is  deemed  to  be  inadmissible. 

(a)  Arthur  et  al.  v.  The  Cassius,  2  Story's  R.,  81,  99. 

(b)  Waring  v.  Clark,  5  Howard's  R.,  441  (16  Ourtis's  Decis.  S.  0., 
456). 
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ciple,  prior  to  the   promulgation   of  the  rules  of   °°^^-  ^• 
admiralty  practice,   already  so  often  referred  to; 
but  the  joinder  of  the  two  forms  of  action  seems  to 
have  engaged  the  serious  attention  of  the  Supreme 
Court,  in  framing  these  rules ;  and  they  expressly  l^^^^plr. 
authorize  the  joinder  in  the  same  libel,  of  a  suit  in  Senew* 

T       /»  •       .  »  rules  of 

rem  and  of  a  suit  tn  personam,  tor  mariners'  wages,  p^^t™"7 
for  pilotage,  and  for  damage  by  collision(a)  ;  while 
they  seem  to  discountenance  it  in  suits  by  material- 
men, suits  for  assault  and  beating,  suits  founded  on 
a  simple  hypothecation  by  the  master  or  on  bot- 
tomry bonds,  and  in  suits  for  salvage(5).  But 
these  provisions,  and  some  others  contained  in  the 
rules  here  referred  to,  require  particular  attention  ; 
and  although  those  other  provisions  are  not  strictly 
pertinent  to  the  particular  subject  under  considera- 
tion, it  is  convenient,  nevertheless,  briefly  to  notice 
them  in  this  place. 

This  code  of  rules  was  prescribed  in  pursuance  of 
ample  authority  for  that  purpose,  conferred  by  an 
act  of  Congress.  They  have  the  force,  therefore, 
of  legislative  enactments,  and  they  require  the 
application  of  similar  rules  of  interpretation. 

The  twelfth  rule  authorizes  the  libellant,  in  suits 
by  material-men,  to  proceed  against  "the  ship  and 
freight  in  rem,  or  against  the  master  and  the  owner 
alone  in  personam:''^  the  thirteenth,  in  suits  for 
mariners'  wages,  to  proceed  against  "  the  ship,  freight  f^^^'J^^iK"™' 
and  master,  or  against  the  ship  and  freight,  or  against 


and  ihd 
mahter^ 


(a)  See  Appendix,  Rules  xii.,  xiv.,  xv. 

(6)  Appendix,  Rules,  xii.,  xiv.,  xvii,,  xviii.,  xix, 
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T0L2.  the  owner  or  the- master  alone  in  personam :''''  the 
fourteenth,  in  suits  for  pilotage,  to  proceed  against 
"  the  ship  and  master,  or  against  the  ship,  or  against 
the  owner  alone  or  the  master  alone  in  persoTiam ;" 
the  fifteenth,  in  suits  for  damage  by  collision,  to  pro- 
ceed against  the  "  ship  and  master,  or  against  the 
ship  alone,  or  agaii^t  the  master  or  owner  alone  in 
personam ;"  the  sixteenth,  in  suits  for  an  assault  or 
beating  on  the  high  seas,  or  elsewhere  within  the 
admiralty  and  maritime  jurisdiction,  directs  that 
"  the  suit  shall  be  in  persona/m  only :"  the  seven- 
teenth, in  suits  founded  on  mere  maritime  hypothe- 
cation, express  or  implied,  without  marine  interest, 
authorizes  the  libellant  to  proceed  "  either  in  rem^ 
or  against  the  master  or  owner  alone  i/w  personam,  -P 
the  eighteenth,  in  suits  on  bottomry  bonds,  to 
proceed  "m  rem  only  against  the  property  hypo- 
thecated," except  in  certain  specified  cases  of 
misconduct  on  the  part  of  the  master  or  owner, 
in  which  cases  "  the  suit  may  be  in  personam 
against  the  wrong-doer :"  the  nineteenth  declares 
that  suits  for  salvage  "  may  be  in  rem.  against  the 
property  saved,  or  the  proceeds  thereof,  or  in  per- 
sonam against  the  party  at  whose  request  and  for 
whose  benefit  the  salvage  service  has  been  per- 
formed." 

First,  then,  as  to  the  joinder  in  the  same  libel  of 
a  suit  in  personam  with  a  suit  in  rem.  It  having 
been  generally  understood,  previous  to  the  adoption 
of  the  new  rules,  that  wherever  there  is  a  personal 
liability  arising  from  a  contract  in  its  nature  mari- 
time, or  from  a  tort  committed  on  the  high  seas  or 
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tide  waters,  sucli  lialbility  miglit,  in  this  country,  be    chap.  i. 
enforced  by  an  admiralty  suit  inpersoncmi,  the  pro- 
visions contained  in  the  rules  above  cited  for  the 
prosecution  of  suits  in  this  form  may  be  regarded  as 
but  a  recognition  of  an  existing  principle.     But  ^"/"/^ista 
while  they  expressly  authorize  the  joinder  of  a  suit  sfi^Tand"' 

,  ,  ,  the  owner, 

against  the  master  m  a  suit  agamst  the  ship,  they 
are  silent  with  respect  to  the  right  of  proceeding  in 
like  manner  against  the  owner. 

If  it  had  previously  been  an  established  principle, 
that  wherever  a  party  was  entitled  to  a  remedy  in 
rem,,  and  also  i/n persona/m,  he  might  lawfully  pursue 
those  remedies,  whether  against  the  master  or  the 
owner,  conjointly  in  the  same  suit,  the  question 
would  then  be,  whether  it  was  by  these  rules 
intended  to  abrogate  this  right  with  respect  to  the 
owner ;  a  question  by  no  means  devoid  of  difficulty. 
But  the  right,  independently  of  the  rules,  to  join  the 
two  forms  of  action  in  one  suit,  at  all,  we  have  seen 
to  be  at  least  extremely  questionable ;  and  conced- 
ing that  the  rules  would  not,  by  implication,  have 
impaired  a  previous  right  to  proceed  against  the 
ship  and  owner,  the  question  now,  therefore,  is  whe- 
ther, as  the  right  to  proceed  in  this  form  had  never 
before  been  recognized,  the  rules  are  not  neverthe- 
less to  be  considered  as  having  been  intended  to 
define  and  limit  it.  Such  would  seem  to  be  the 
reasonable  and  sound  view  of  the  subject. 

I  propose,  in  the  second  place,  briefly  to  notice 
the  other  provisions  already  alluded  to,  of  two  of  the 
above  mentioned  rules.     The  twelfth  rule,  as  we  „  . 

'  Suits  against 

have  seen,  authorizes  a  suit  by  material-men  against  ^1^1.''  *"'' 
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voL^z.  the  sMp  amd  freight;  and  the  thirteenth,  a  suit  by 
mariners  against  the  ship^  freight  amd  master.  Now, 
in  each  of  these  cases  the  party  had  an  unquestion- 
able right,  prior  to  the  rules,  to  proceed  against  the 
ship  alone ;  and  as  it  was  rarely  necessary  to  resort 
to  the  less  simple,  and  generally  far  more  trouble- 
some remedy  against  the  freight,  this  was  rarely 
done.  Was  it  intended  to  compel  the  libellant, 
when  he  proceeded  against  the  ship,  to  proceed 
against  the  freight?  The  objections  to  such  a  con- 
struction are  so  obvious  and  weighty  as  to  rfender  it 
wholly  inadmissible,  if  it  can  be  avoided;  and  it 
seems  incredible,  therefore,  that  such  could  have 
been  the  d-esign  of  these  rules :  and  yet,  it  may  be 
pertinently  asked,  if  this  was  not  their  object,  what 
was  it  ?  Perhaps  a  sufficient  answer  to  this  question 
may  be  found  in  the  obvious  desire  of  the  Supreme 
Court,  in  prescribing  the  forms  of  remedies  in  the 
admiralty,  to  avail  itself  of  the  occasion,  as  far  as 
could  conveniently  be  done,  incidentally,  also  to 
declare  and  make  known  what  it  deemed  to  be  sound 
principles,  which  might  otherwise  be  doubted,  affect- 
ing the  rights  to  be  enforced  by  these  remedies. 
And  the  learned  reader  will  recollect,  that  while 
the  right  of  the  material-man  and  mariner  to  pro- 
ceed against  the  ship  has  never  been  questioned,  it 
is  otherwise  with  his  right  to  resort  to  the  freight. 
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cnip.  2. 


CHAPTER  II. 

Peocebdings  Fbeliminart  to  the  Commencement  or  Suits 
roR  Seamen's  Wages. 

This  seems  to  be  tlie  proper  place  to  notice  certain 
statutable  regulations  whicb  Congress  thought 
proper  at  an  early  period  to  prescribe,  materially 
affecting  the  mariner's  remedy  for  the  recovery  of 
his  wages  in  one,  at  least,  and  that  the  most  usual 
and  efficacious,  of  its  forms. 

Suits  in,  the  admiralty,  like  suits  at  common  law 
or  in  equity,  may  in  general  be  instituted  at  the 
pleasure  of  the  party  claiming  a  right  to  remunera- 
tion or  redress,  as  soon  as  this  right  accrues ;  but 
to  this  general  rule  suits  for  the  recovery  of  sea- 
men's wages  form,  to  some  extent,  an  exception.  In 
regard  to  these,  the  interests  of  commerce,  and  a 
just  regard  to  the  welfare  of  a  class  of  men  pro- 
verbial for  their  rashness  and  proneness  to  error 
when  on  shore,  have  been  supposed  to  require 
certain  restrictions  as  a  security  against  vexatious 
or  unnecessary  litigation.  These  restrictions  are  im- 
posed by  the  sixth  section  of  the  "  Act  for  the 
government  and  regulation  of  seamen,"  passed  July 
20,  1790(a),  by  which  it  is  enacted,  "That  every  ^I'^j'/fe"- 
seaman  or  mariner  shall  be  entitled  to  demand  and 
receive  from  the  master  or  commander  of  the  ship 

(o)  Ch.  29  ;  1  Stat,  at  Large,  131. 
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voL^a.  or  vessel  to  which  he  belongs,  one-third  part  of 
the  wages  which  shall  be  due  to  him,  at  every  port 
where  such  ship  or  vessel  shall  unlade  and  deliver 
her  cargo,  before  the  voyage  be  ended,  unless  the 
contrary  be  expressly  stipulated  in  the  contract ; 
and  as  soon  as  the  voyage  is  ended,  and  the  cargo 
or  ballast  be  fully  discharged  at  the  last  port  of 
delivery,  every  seaman  or  mariner  shall  be  entitled 
to  the  wages  which  shall  be  then  due  according  to 
his  contract ;  and  if  such  wages  shall  not  be  paid 
within  ten  days  after  such  discharge, '  or  if  any 
dispute  shall  ai'ise  between  the  master  and  seamen 
or  mariners,  touching  the  said  wages,  it  shall  be 
lawful  for  the  judge  of  the  district  where  the  said 
ship  or  vessel  shall  be,  or  in  case  his  residence  be 
more  than  three  miles  from  the  place,  or  of  his 
absence  from  the  place  of  his  residence,  then  for 
any  judge  or  justice  of  the  peace  to  summon  the 
master  of  such  ship  or  vessel  to  appear  before 
him,  to  show  cause  why  process  should  not  issue 
against  such  ship  or  vessel,  her  tackle,  furniture 
and  apparel,  according  to  the  course  of  admiralty 
courts,  to  answer  for  said  wages ;  and  if  the  mas- 
ter shall  neglect  to  appear,  or,  appearing,  shall 
not  show  that  the  wages  are  paid  or  otherwise 
satisfied  or  forfeited,  and  if  the  matter  in  dispute 
shall  not  be  forthwith  settled,  in  such  case  the 
judge  or  justice  shall  certify  to  the  clerk  of  the 
court  of  the  district  that  there  is  sufficient  cause 
of  complaint  whereon  to  found  admiralty  process ; 
and  thereupon  the  clerk  of  such  court  shall  issue 
process  against  the  ship  or  vessel,  and  the  suit  shaE 
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be  proceeded  on  in  tlie  said  court,  and  final  judg-  ^^^  *• 
ment  be  given  according  to  tbe  course  of  admiralty 
courts  in  sucli  cases  used ;  and  in  such,  suit,  all  the 
seamen  or  mariaers  (having  cause  of  complaint  of 
the  like  kind  against  the  same  ship  or  vessel)  shall  be 
joined  as  complainants ;  and  it  shall  be  incumbent 
on  the  master  or  commander  to  produce  the  contract 
and  log-book,  if  required,  to  ascertain  any  matters 
in  dispute ;  otherwise  the  complainants  shall  be  per- 
mitted to  state  the  contents  thereof,  and  the  proof 
of  the  contrary  shall  lie  on  the  master  or  com- 
mander :  but  nothing  herein  contained  shall  prevent 
any  seaman  or  mariner  from  having  or  maintaining 
any  action  at  common  law  for  the  recovery  of  his 
wages,  or  from  immediate  process  out  of  any  court 
having  admiralty  jurisdiction,  wherever  any  ship 
or  vessel  may  be  found,  in  case  she  shall  have  left 
the  port  of  delivery  where  her  voyage  ended, 
before  payment  of  the  wages,  or  in  case  she  shall 
be  about  to  proceed  to  sea  before  the  end  of  the  ten 
days  next  after  the  delivery  of  her  cargo  or  ballast." 
With  regard  to  the  part  of  the  seaman's  wages 
which  the  act  declares  him  entitled  to  at  the  inter- 
mediate ports,  if  any,  where  the  vessel's  cargo  may 
be  unladen,  the  act,  it  will  be  seen,  imposes  no 
restraint  upon  the  right  of  immediate  resort  to  the 
admiralty  process ;  but  with  respect  to  the  balance 
of  his  wages  which  remain  unpaid  at  the  termina- 
tion of  the  voyage  for  which  he  shipped,  his  right 
of  action  (with  the  exceptions  mentioned  in  the  act) 
is  deferred  ten  days,  and  until  the  cargo  or  ballast  t™  daye> 
is    fully   discharged ;  and    he   is,   moreover,  then  ^"°^'"^' 
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vra^2.  required  to  obtain  the  certificate  of  the  judge  of 
the  district  court,  or,  by  a  late  act(a),  of  a  commis- 
sioner of  the  court,  or  of  a  state  judge  or  justice  of 
the  peace,  that  there  is  sufficient  cause  of  complaint 
whereon  to  found  admiralty  process.  The  voyage 
Tm.  daye     is  "  cudcd  "  whcu  the  vessel  is  returned  to  her  last 

begin  to  ran 

onwhtch'the  P*^'^  ^^  delivery,  apd  is  there  safely  moored(3). 

Toml'^iS.  But  some  difficulty  has  been  felt,  and  some  diversity 
of  opinion  has  been  entertained  by  the  courts,  with 
respect  to  the  true  construction  of  the  clause  "  and 
the  cargo  or  ballast  be  fully  discharged."  The  just 
conclusion  from  all  that  has  been  judicially  said  upon 
the  subject  seems  to  be,  that  this  clause  is  to  be 
considered  as  in  effect  confined  to  those  cases  in 
which,  either  by  the  express  terms  of  the  shipping 
contract,  or  by  the  established  custom  of  the  port, 
the  crew  are  bound  to  stay  by  and  unload  the  ship, 
and  are  actually  retained  in  service  for  that  purpose; 
in  which  case  their  wages  continue  until  she  is  unladen : 
and  not,  therefore,  to  those  cases  where  there  is  no 
such  contract  or  usage,  and  where,  according  to  what 
seems  to  be  the  uniform  practice  in  our  principal 
Atlantic  ports,  the  crew  are  discharged  on  the  arri- 
val of  the  vessel  in  port,  and  other  persons  (steve- 
dores) are  employed  to  unlade  her  cargo.  In  such 
cases  the  wages  become  due  on  the  day  of  the  sea- 
man's discharge,  and,  on  the  eleventh  day  thereafter, 
.  he  is  entitled  to  a  summons,  and,  if  a  certificate  be 
granted,  to  admiralty  process  against  the  vessel ;  the 

(a)  Act  of  August  23,  1842,  chap.  188,  §  1. 

(b)  The  Happy  Return,  1  Peters's  Adm.  Decis.,  253;  The  Mary, 
Ware's  R.,  454. 


■wages  are 
due. 
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principal  being  that  the  ten  days  are  to  be  computed  chap.  2. 
from  the  day  on  which  the  wages  are  due(a).  And, 
as  the  discharge  of  the  cargo  may  be  indefinitely 
delayed  by  the  owner  or  master,  awaiting  a  market, 
or  convenient  storage,  or  for  the  express  purpose  of 
deferring  the  payment  of  the  wages,  no  more  than 
a  reasonable  time  (usually  fifteen  working  days),  for 
the  delivery  of  the  cargo,  ought  to  be  allowed  to 
the  prejudice  of  the  seaman,  in  cases  where,  by  the 
terms  of  the  contract  or  custom  of  the .  port,  he  is 
bound  and  required  to  assist  in  unlading  the  ship(5). 
The  result  of  this  analysis  may,  therefore,  be  sum- 
marily stated  as  follows :  The  wages  of  seamen  may  when 
become  due,  according  to  circumstances,  either,  1, 
by  the  termination  of  the  voyage,  when  they  are 
not  to  assist  in  the  discharge  of  the  cargo  or  ballast ; 
or,  2,  by  their  actuaj.  discharge  from  further  service, 
when  they  would  otherwise  be  under  obligation  to 
render  such  assistance ;  or,  3,  by  the  actual  discharge 
of  the  cargo  or  ballast,  when  performed  by  them ; 
or,  lastly,  when  retained  in  service  for  this  purpose, 
by  the  lapse  of  a  sufficient  period,  with  reasonable 
exertion,  to  complete  the  unlading.     In  each  of  these 

(a)  The  Mary,  Ware's  R.,  454;  The  Happy  Return,  1  Peters's 
Adm.  Decis.,  255 ;  Betts's  Adm.  Prac,  61;  Dunlap's  Adm.  Prac,  99. 
And  this  rule,  it  is  presumed,  would  be  applicable  to  the  case  of  a 
single  seaitan  who  should  be  discharged  either  by  the  mutual  consent 
of  the  master  and  himself,  or  arbitrarily  by  the  master,  while  the  rest 
of  the  crew  were  retained  in  service  for  the  purpose  of  unlading  the 
ship.  Betts's  Adm.  Prac,  61. 

(6)  Betts's  Adm.  Prac,  61;  The  Sussex,  1  Peters's  Adm.  Decis,, 
165 ;  The  Philadelphia,  lb.,  210. 
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Toi^a.     cases,  the  wages  are  due,  and,  at  the  expiration  of 

ten  days,  hecovae  payaMe. 
The  ten  There  is  also  another  clause  of  this  act*  which,  on 

days  not  '  ' 

fhe"S-'"'  account  of  its  ambiguity,  has  led,  as  it  is  not  at  all 

rence  of  a  ,,         ,  tti  -t  t  i  •i««'i 

dupute.       surprising  it  should  have  done,  to  discordant  judicial 
opinions.     It  is  the  clause,  "  or  if  any  dispute  shall 
arise  between  the  master  and  the  seamen  or  mari- 
ners, touching  the  said  wages."     In  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  New-York,  the  occurrence  of  such  a  dispute  at 
any  time  after  the  wages  became  due,  is  held  to  be 
a  distinct  and  independent  alternative,  upon  the 
happening  of  which  a  right  of  action  accrues.    The 
learned  judge  of  that  district  has  expressed  the 
opinion  that  by  no  other  construction  of  the  act  can 
the  clause  in  question  be  rendered  effective,  and  that 
this  construction  was  therefore  obligatory  upon  the 
courts(«).    There  is  great  weight  in  the  view  which 
he  has  taken  of  the  subject ;  but  it  is  difficult  to 
resist  the  conclusion,  so  forcibly  inferred  by  the 
terms  of  the  preceding  clause,  "  and  if  such  wages 
shall  not  be  paid  within  ten  days  after  such  dis- 
charge," that  it  was  the  intention  of  Congress  to 
allow  ten  days'  grace  in  all  cases,  other  than  those 
especially  excepted  by  a  subsequent  part  of  the 
section.    The  object  of  this  allowance  seems  to  have 
been  to  afford  time  to  obtain  payment  of  the  freight, 
and  to  ascertain  whether  any  embezzlement,  charge- 
able on  wages,  has  occurred  (J)  ;  and  the  formidable 
objection  to  the  construction  above  mentioned,  is, 

(a)  Betts's  Adm.  Practice,  62. 

(6)  The  Susan,  1  Peters's  Adm.  Decis.,  165 
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that  it  would  put  it  into  the  power  of  the  mariner,  o^-«- 
at  pleasure,  to  defeat  the  policy  of  the  act,  by 
originating  a  dispute.  It  is  the  duty  of  the  courts, 
therefore,  to  reject  this  construction,  if  it  can  be 
done  without  unwarrantable  violence  to  the  words 
of  the  act. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts,  this  objection  has  been 
deemed  to  be  insurmountable ;  and  it  has  accordingly 
been  held  by  that  court,  that  notwithstanding  the 
existence  of  a  dispute,  the  mariner  was  bound  to 
await  the  expiration  of  the  ten  days.  The  clause  in 
question,  it  was  said,  must  either  be  considered  a 
dead  letter,  which  cannot  be  carried  into  effect 
without  violating  the  spirit  of  the  law,  or  as  merely 
providing  for  a  dispute  respecting  wages,  as  well  as 
for  a  neglect  of  payment,  after  the  expiration  of  ten 
days(«).  If  this  construction  of  the  act  necessarily 
and  unequivocally  involved  the  disregard  of  the 
clause  in  question,  it  would  be  the  safer  course  to 
adopt  the  opposite  interpretation ;  but  this  does  not 
appear  to  be  the  case.  It  may  be  conceded,  upon 
the  hypothesis  that  the  ten  days  were  to  be  allowed 
notwithstanding  a  dispute,  that  the  addition  of  the 
clause  under  consideration  was  unnecessary ;  but  it 
may  nevertheless  be  supposed  to  have  been  used 
from  abundant  caution,  as  being  more  exactly 
descriptive  of  cases  very  likely  to  arise,  of  an  actual 
payment  by  the  master  of  all  that  he  believed  to  be 
due,  though  not  of  all  that  the  seaman  demanded, 

(a)  Holmes's  case,  cited  in  Dunlap's  Adm.  Practice,  106. 
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TOL.  2.     -Rrlien  a  disputed  balance  would  remain.     Here  then 
would  be   a  payment,  and  yet  there  would  be  a 
dispute ;  and  it  does  not  seem  to  be  very  highly 
improbable  that  such  a  case  may  have  been  contem- 
plated by  the  Legislature,  and  suggested  this  clause. 
Whether  a        I  have  mct  with  no  iudicial  decision  of  the  ques- 
and?er°fl.    ^^on,  whethcr,  when  the  seaman  supposes  himself 
nelfesTary     entitled  to  "  immediate  process,"  on  the  ground  that 

to  obtain  _  '  _  ^    _ 

pro"c8s"on    t^ie  vcssel  is  about  to  sail  before  the  expiration  of  ten 
that^the''Te8-  davs,  he  is  bound  to  resort  to  the  preliminary  step  of 

sella  about  •'    '  /  . 

thlexpf/a'*  obtaining  a  summons  and  cei'tificate,  as  in  other 

tion  of  ten 

days.         cases. 

All  the  considerations  of  justice  and  expediency 
which  dictated  this  precaution,  are  applicable,  in 
their  full  force,  to  such  a  case :  and  it  ought  not  to 
be  treated  as  an  exception,  unless  there  are  cogent 
reasons  for  so  considering  it.  The  terms  of  the  act 
seem  to  admit  of  either  construction  indijfferently, 
and  there  does  not  appear  to  be  any  objection  to 
requiring  a  previous  summons  and  certificate,  except 
that  the  delay  thereby  occasioned  may  possibly 
sometimes  defeat  the  remedy,  by  the  abrupt  depar- 
ture of  the  vessel  before  the  admiralty  process  can 
be  obtained ;  but  this  is  not  likely  to  occur  often, 
and  the  objection  seems  hardly  to  be  of  sufBcient 
importance  to  counterbalance  the  advantages  of  dis- 
regarding it.  Indeed,  there  are  peculiar  reasons  in 
this  case  for  requiring  a  previous  citation  of  the 
m&ster.  Whether  the  ship  is  likely  to  proceed  to 
sea  within  the  ten  days,  or  not,  will  probably  in 
a  majority  of  instances  be  matter  of  uncertainty  to 
the  discharged  mariner,  and  all  that  he  can  do  is 
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to  swear  to  his  belief.  Should  he  swear  falsely,  he  *^"^  ^• 
would  incur  little  danger  of  a  conviction  for  perjury, 
and  would  be  likely  on  this  account  to  act  with  less 
caution :  but  he  may  also  happen  to  be  wholly  mis- 
taken in  the  opinion  that  the  vessel  is  about  to  sail ; 
and  on  this  account,  also,  it  is  desirable  that  the 
master  should  have  an  opportunity  to  disprove  the 
allegation.  Such  a  construction  of  the  act,  it  is 
supposed,  moreover,  would  be  beneficial  to  the 
mariner ;  because,  even  upon  the  opposite  construc- 
tion, he  would  at  least  be  obliged  to  allege  in  his 
libel  the  fact  on  which  his  right  to  immediate  pro- 
cess depends;  and  being  so  alleged,  it  would  of 
course  be  open  to  contestation  by  a  dilatory  ip\ea(a)  ; 
and  in  the  event  of  his  failure  to  establish  it,  he 
would  fail  in  his  action,  and  might  be  amerced  in 
costs  for  having  commenced  it  prematurely.  Under 
these  views  of  the  question,  it  has,  in  the  District 
Court  for  the  Northern  District  of  New-York,  been 
deemed  to  be,  upon  the  whole,  the  safer  course  to 
require  the  summons  and  certificate. 

Applications  for  immediate  process,  on  the  grround  "w^hether 

-'■•'■  X  7  o  such  sum- 

that  the  vessel  has  left  the  port  of  delivery,  are  SflSe 
likely  to  be  of  less  frequent  occurrence:  and  the  sary.when 

'^  ■*■  ^  the  Tessel 

question  whether  in  this  case  a  previous  summons  pSrt'o?*'"' 
and  certificate  are  necessary,  is  therefore  of  less 
practical  importance.  So  far  as  it  depends  upon 
the  particular  terms  of  the  exception,  the  question 
stands  on  the  same  footing  as  that  which  has  just 
been  considered ;  but  it  is  to  be  considered  that  the 

(a)  See  The  William  Harris,  Ware's  R.,  367,  368. 
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voi^!!.  terms  of  the  enactment,  requiring  a  preliminary- 
inquiry,  all  have  reference  to  the  port  of  delivery, 
and  that  this  requirement  is  restrictive  of  the  ante- 
cedent right  to  immediate  process  conferred  by  the 
general  maritime  law.  It  may  be  at  least  question- 
able, therefore,  whether  the  like  construction  ought 
to  be  given  to  this  clause  of  the  act. 
Duly  of  the  The  dutj  to  be  discharged  by  a  commissioner  or 
whSihe     magistrate  to  whom  an  application  is  made  by  a 

mariner's  .  „  ,.„       ,         ,  j!  j. 

compiaiQt  marmer  tor  a  certincate,  is  one  oi  great  responsi- 
bility. He  is  bound  not  only  to  adhere  strictly  to 
the  express  terms  of  the  act,  but  to  effectuate,  as 
far  as  possible,  its  beneficent  design  of  preventing 
unnecessary  litigation.  It  is  his  duty,  in  the  first 
place,  to  ascertain  when  the  wages  claimed  became 
due ;  and  if  the  ten  days'  grace  allowed  by  the  act 
has  not  expired,  he  must  be  satisfied,  before  he  can 
lawfully  issue  his  summons,  to  the  master,  either 
that  the  vessel  has  left  the  port  of  delivery  where 
her  voyage  ended,  or  is  about  to,  proceed  to  sea. 
Having  satisfied  himself  that  the  case  of  the  appli- 
cant is  within  the  conditions  of  the  act  in  these 
respects,  he  ought  next,  by  carefully  interrogating 
him,  to  endeavor  to  ascertain  with  reasonable 
certainty  that  the  wages  claimed  are  probably  really 
owing,  and  are  unjustifiably  withheld.  This  being 
done,  he  is  bound  to  issue  the  summons,  which 
ought  to  be  served  by  some  person  qualified  to 
make  the  service  properly,  and  to  attest  to  the 
service.  If  the  master  wilfully  omits  to  appear,  the 
same  prima  facie  evidence  which  justified  the 
issuing  of  the  summons,  will  justify  the  granting  of 
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tlie  certificate.  If  the  master  appears,  the  magis-  ^^££:  ^• 
trate  is  bound  to  hear  his  statements  in  opposition 
to  the  mariner's  demand,  and  to  allow  him  to  verify 
them  by  his  oath  ;  and  also  to  receive  and  give  due 
weight  to  any  other  evidence  that  may  be  offered. 
He  ought  not,  however,  to  grant  an  adjournment,' 
unless  for  sufficient  cause  shown ;  nor,  except  under 
extraordinary  circumstances,  for  more  that  an  hour 
or  two.  It  is  not  his  duty  to  enter  into  an  elaborate 
or  protracted  examination  of  the  merits  of  the  case, 
nor  to  take  upoa  himself  the  decision  of  nice  and 
difficult  questions. 

If  the  answer  of  the  master  to  the  seaman's 
demand  is  unsatisfactory,  the  complaint  ought  not 
to  be  dismissed,  although  it  may  appear  to  be  some- 
what doubtful.  But  there  is  a  further  duty 
incumbent  on  the  commissioner  or  magistrate, 
before  granting  his  certificate;  and  that  is,  by 
proper  representations  touching  the  expenses  and 
inconveniences  of  adverse  litigation,  and  by  judi- 
cious advice  to  the  parties  relative  to  their  rights 
and  obligations,  to  endeavor  to  bring  them  to  an 
amicable  settlement.  To  a  conscientious  magistrate, 
the  success  which  there  is  reason  to  believe  would 
almost  always  follow  such  an  effort,  will  be  an 
ample  reward  for  any  pains  it  may  have  cost  him ; 
and  if  it  is  unsuccessful,  he  will  not  be  hkely  to 
regret  it. 

It  is  stated  by  Judge  Betts  to  be  usual,  in  his 
district,  for  seamen  to  employ  a  proctor  to  draw  a 
libel  in  their  behalf,  to  be  laid  before  the  judge, 
commissioner  or  magistrate,    for  the   purpose   of 
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voi^2.  obtaining  the  required  certificate.  The  act  unques- 
tionably contemplates  a  "  comp'laint"  by  the  mariner 
in  person;  and  it  requires  no  great  sagacity  to 
discern  the  strong  tendency  of  the  opposite  practice 
to  defeat  the  salutary  design  of  the  act.  No  intel- 
ligent and  upright  commissioner  or  magistrate,  how- 
ever, will  allow  himself  to  be  diverted  from  the 
strict  performance  of  his  duty  by  any  such  devices, 
which  in  no  degree,  diminish  his  obligations  to 
examine  for  himself,  and  to  decide  according  to  his 
own  independent  convictions.  He  must  be  con- 
vinced that  there  is  '■'■sufkient  cause  "  for  resorting 
to  a  suit  in  the  admiralty,  before  he  can  justifiably 
grant  his  certificate  to  that  effect. 
Whether  The  lausruaffe  of  this  section,  it  will  be  observed, 

suits  m  per-  o       o  i  7 

wifhta  tht  is  directly  applicable  only  to  suits  in  rem  against 
purview  of  the  ship.  But,  as  we  have  seen,  the  mariner  may 
also  maintain  a  suit  for  his  wages,  in  personam, 
against  the  owner  or  master;  and  it  has  been  a 
question  whether  actions  in  this  form  are  not  to  be 
considered  as  within  "  the  equity  of  the  statute,"  and 
subject  therefore  to  the  regulations  therein  prescrib- 
ed touching  suits  in  rem,  with  respect  to  the  time  of 
their  commencement,  and  the  necessity  of  a  previous 
summons  and  certificate.  It  is  stated  by  Mr.  Dun- 
lAp(a),  that  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts,  such  is  held 
to  be  the  sound  construction  of  the  act:  but  he 
refers  to  no  adjudication  upon  the  point;  and  in 
the  index  to  a  late  Boston  edition  of  Abbot  on 

(a)  Dunlap's  Admiralty  Practice,  100. 
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Shipping,  it  is  stated  to  liave  been  very  recently  chap.  2. 
decided  by  the  present  learned  judge  of  that  district, 
in  the  case  of  Oollins  v.  Nicholson,  that  the  ten 
days'  grace  applies  only  to  suits  in  rem.  If  so,  I 
presume  the  previous  summons  and  certificate  were 
also  deemed  unnecessary,  preparatory  to  the  insti- 
tution of  a  suit  in  persona/m.  This  is  the  construc- 
tion given  to  the  act  in  the  District  Court  for  the 
Southern  District  of  New-York  —  where  the  mari- 
•  ner  is  permitted  to  sue  in  personam  as  soon  as  his 
wages  are  due,  and  without  a  previous  summons  and 
certificate(a). 

Seamen's  wages  being  a  fruitful  source  of  litiga- 
tion, attended  by  even  more  than  its  ordinary  con- 
comitant evils  to  the  parties,  this  is  a  question  of 
considerable  practical  importance.  The  design  of  the 
act,  in  requiring  a  previous  summons  to  the  master, 
obviously  was  to  mitigate  these  evils ;  and  this  restric- 
tion may  reasonably  be  supposed  to  have  been 
prompted  not  less  by  a  desire  to  guard  the  seamen 
against  the  consequences  of  their  own  rashness  and 
credulity,  than  by  that  of  shielding  the  adverse 
parties  against  vexatious  or  unnecessary  prosecutions. 
That  the  provision  is  well  adapted  to  these  valuable 
ends,  is  unquestionable ;  and  its  salutary  influence 
upon  the  interests  of  the  seaman  is  as  great,  and 
upon  those  of  the  owner  and  master  little  less  so, 
in  regard  to  the  one  forin  of  action  as  in  regard  to  the 
other.  So  far  then  as  this  provision  is  concerned, 
the  two  forms  of  action  stand  substantially  upon  the 

(a)  Betts's  Admiralty  Practice,  66. 
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vOT^z.  same  footing;  and  witli  respect  also  to  tte  other 
branch  of  the  enactment,  by  whieli  the  right  of 
action  is  postponed  until  after  the  expiration  of  ten 
days  from  the  day  on  which  the  wages  became  due, 
it  is  equally  true  that  the  two  forms  of  action  are 
alike  embraced  by  its  policy.  If,  therefore,  these 
regulations  are  wi§e  and  just,  as  they  have  been 
deemed  by  the  Legislature  to  be,  in  the  one  case, 
they,  are  not  less  so  in  the  other.  But  it  is  to  be 
borne  in  mind,  that  the  right  of  the  mariner  to  sue, 
in  personam,,  in  the  admiralty,  for  his  wages,  is 
conferred  by  the  maritime  law,  independently  of 
the  statute ;  and  though  the  courts  of  the  United 
States  are  invested  by  law  with  comprehensive 
powers  to  regulate  their  own  forms  of  proceedings 
in  the  admiralty,  it  may  well  be  doubted  whether 
they  have  authority  to  extend  these  statutable 
restrictions  to  another  and  distinct  remedy,  not 
embraced  by  the  terms  of  the  act.  If  Congress 
had  deemed  it  expedient  so  to  extend  them,  it  may 
be  supposed  that  it  would  have  been  done ;  and  if 
the  act  requires  amendment,  it  is  the  exclusive  pro- 
vince of  the  legislative  branch  of  the  government 
to  amend  it. 

Under  this  view  of  the  subject,  the  judge  of  the 
District  Court  for  the  ^Northern  District  of  New- 
York  has  not  felt  himself  at  liberty  to  apply  the 
provisions  of  the  act  to  suits  in  personwm.  What 
is  the  rule  of  procedure,  in  this  respect,  in  the  dis- 
trict courts  for  the  other  districts  of  the  Union 
I  am  not  apprised ;  nor  do  I  deem  it  discreet  to 
express  any  opinion  as  to  the  right  of  the  mariner 
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to  enforce  his  lien  by  a  proceeding  against  the  freight   <^^  ^• 
alone,  without  regard  to  the  legislative  restriction 
in  question. 

There  is  still  another  clause  of  the  sixth  section  seamen 

suing  at  the 

of  the  act,  which  may  seem  to  require  particular  tobejore'd 
notice,  viz.,  that  which  directs  that  "  all  the  seamen 
or  mariners  (having  cause  of  complaint  of  the  like 
kind  against  the  same  ship  or  vessel)  shall  be  joined 
as  complainants "  in  the  suit.  For  the  purpose  of 
affording  a  clear  view  of  the  policy,  scope  and 
design  of  this  enactment,  I  avail  myself  of  the  lan- 
guage of  Mr.  Justice  Story  in  delivering  the  opinion 
of  the  Supreme  Court,  in  a  case  (a)  in  which  the 
question  was  whether  an  appeal  would  lie  to  the 
Supreme  Court,  where,  in  a  suit  prosecuted  jointly 
by  several  seamen  for  wages,  the  Circuit  Court  had 
decreed  sums  to  the  libellants  respectively,  which, 
in  the  aggregate,  exceeded  the  sum  of  two  thousand 
dollars,  but  which  severally  fell  short  of  that  sum. 
The  extract  I  propose  to  give,  wiU  tbe  found,  in 
other  respects,  instructive  and  valuable.  After 
describing  the  contract  of  seamen,  notwithstanding 
they  may  all  sign  the  same  shipping  paper,  as  to  all 
intents  and  purposes  several  and  distinct  —  no  one 
being  understood  to  contract  jointly  with,  or  to  incur 
responsibility  for  any  of  the  others,  the  court  say : 
"  It  is  well  known  that  every  seaman  has  a  right  to 
sue  severally  for  his  own  wages  ia  the  courts  of 
common  law ;  and  that  a  joint  action  cannot  be 
maintained  in  such  courts  by  any  number  of  seamen, 

(a)  Oliver  v.  Alexander,  6  Peters's  R.,  143  (10  Curtis's  Decis.,  S. 
C,  69). 
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TOL.  2.  for  wages  accruing  under  tlie  same  shipping  articles 
for  the  same  voyage.  The  reason  is  that  the  com- 
mon law  will  not  tolerate  a  joint  action,  except  by- 
persons  who  have  a  joint  interest,  and  upon  a  joint 
contract.  If  the  cause  of  action  is  several,  the  suit 
must  be  several  also.  But  a  different  course  of 
practice  has  prevailed  for  ages  in  the  Court  of 
Admiralty,  in  regard  to  suits  for  seamen's  wages. 
It  is  a  special  favor,  and  a  peculiar  privilege  allowed 
to  them,  and  to  them  only ;  and  is  confined  strictly 
to  demands  for  wages.  The  reason  upon  which  this 
privilege  is  founded,  is  equally  wise  and  humane: 
it  is  to  save  the  parties  from  oppressive  costs  and 
expenses,  and  to  enable  speedy  justice  to  be  admin- 
istered to  all  who  stand  in  a  similar  predicament ; 
in  the  expressive  language  of  the  maritime  law, 
velis  levatis.  And  the  benefit  is  equally  as  great  to 
the  ship-owner  as  to  the  seamen ;  though  the  burden 
would  otherwise  fall  upon  the  latter,  from  their 
general  improvidence  and  poverty,  with  a  far 
heavier  weight.  A  joint  libel  may,  therefore, 
always  be  filed  in  the  admiralty  by  all  seamen  who 
claim  wages  for  services  rendered  in  the  same  voy- 
age, under  the  same  shipping  articles.  But  although 
the  libel  is  thus  in  form'  joint,  the  contract  is  always 
treated  in  the  admiralty  according  to  the  truth  of 
the  case,  as  a  several  and  distinct  contract  with  each 
seaman.  Each  is  to  stand  or  fall  by  the  merits  of 
his  own  claim,  and  is  unaffected  by  those  of  his  co- 
libellants.  The  defence  which  is  good  against  one 
seaman,  may  be  wholly  inapplicable  to  another. 
One  may  have  been  paid ;  another  may  not  have 
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performed  tlie  service ;  and  anotlier  may  have  for-  ^^^  *• 
feited,  in  whole  or  in  part,  his  claim  to  wages.  But 
no  decree  whatever,  which  is  made  in  regard  to  such 
claims,  can  possibly  avail  to  the  prejudice  of  the 
merits  of  others,  which  do  not  fall  within  the  same 
predicament;  and  whenever,  from  the  nature  of  the 
defence,  it  is  inapplicable  to  the  whole  crew,  the 
answer  invariably  contains  separate  averments,  and 
is  applied  to  each  claim  according  to  its  own  pecu- 
liar circumstances.  The  decree  follows  the  same 
rule,  and  assigns  to  each  seaman,  severally,  the 
amount  to  which  he  is  entitled ;  and  dismisses  the 
libel  as  to  those,  and  those  only,  who  have  main- 
tained no  right  to  the  interposition  of  the  court  in 
their  favor.  The  whole  proceeding,  therefore,  from 
the  beginning  to  the  end  of  the  suit,  though  it 
assumes  the  form  of  a  joint  suit,  is  in  reality  a  mere 
joinder  of  distiuct  causes  of  action  by  distinct  par- 
ties, growing  out  of  the  same  contract,  and  bears 
some  analogy  to  the  known  practice  at  the  common 
law,  of  consolidating  actions  against  dififerent  under- 
writers, founded  upon  the  same  policy  of  insurance. 
Be  this  as  it  may,  it  is  the  established  practice  of 
the  admiralty.  The  act  of  Congress  already  referred 
to,  adopts  and  sanctions  the  practice ;  and  it  enacts 
that  in  proceedings  m  rem  against  the  ship  for  mari- 
ners' wages,  *  all  seamen  or  mariners,'  etc.  [as  above 
recited].  It  thus  converts  what  hy  the  admiralty 
law  is  a  privilege,  into  a  positive  obligation,  where  the 
seaman  commence  a  swit  at  the  same  tvme  in  the  sa/me 
covrt,  hy  a  proceedi/ng  vn  rem  for  wages.  And  it 
further  directs,  that  'the  suit  shall  be  proceeded  on 


62  ADMIRALTY  PRACTICE. 

TOL^s.  in  the  said  court,  and  final  judgment  be  given, 
according  to  the  course  of  admiralty  courts  in  such 
cases  used.' " 

The  design  of  this  clause,  then,  was  to  render 
obligatory  a  form  of  procedure  which  would  other- 
wise have  been  only  allowable ;  and  according  to 
the  construction  givep  to  it  by  the  Supreme  Court, 
it  embraces  only  those  cases  in  which  several  sear 
men  sue  "at  the  same  time  in  the  same  court." 
The  act  is  not  merely  directory  to  suitors;  it  is 
mandatory  to  the  courts. 
^^"^  Its  language  is,  "and  in  such  suit,  all  the  seamen 

thfact  or  mariners  shall  he  joined^  The  courts  are  bound, 
therefore,  by  all  proper  means  to  see  that  they  are 
so  joined.  Should  several  libels  for  wages  earned 
on  the  same  voyage  be  filed,  it  would  doubtless  be 
the  duty  of  the  court  to  direct  a  consolidation,  and 
the  issue  of  no  more  than  one  warrant  of  arrest. 
Much  may  be  done  also  to  secure  the  observance  of 
the  act,  by  a  judicious  exercise  of  the  large  discre- 
tionary power  of  the  courts  relative  to  costs.  This 
power  may  be  exercised  inposnam,  not  only  against 
suitors  but  against  their  professional  representa- 
tives(a). 

(a)  The  remarks  so  frequently  met  with  in  the  works  of  elementary 
writers,  and  in  the  reports  of  judicial  decisions  in  the  admiralty, 
concerning  the  moral  responsibilities  of  practitioners  in  courts  of  ad- 
miralty, and  the  high  character  for  integrity  and  honor  which  they 
are  bound  to  maintain,  are  especially  applicable  to  their  dealings  with 
mariners.  In  the  case  of  The  Frederick,  1  Haggard's  Adm.  R.,  211, 
which  was  a  suit  for  wages,  in  which  the  proctor  for  the  mariners  had 
wantonly,  and  by  unfair  means,  greatly  increased  the  costs.  Sir 
William  Scott  took  occasion  to  speak  of  "  the  public  as  well  as  pri- 
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In  the  Southern  District  of  N'ew-York,  there  is  a   ^^^  ^• 
rule  of  the  district  court,  providing  that  "  in  suits  pra^icTof 

'    ^^  °  the  District 

for  seamen  s  wages,  any  mariner  in  the  same  voyage,  aouth/rn"'* 
not  made  a  party,  may,  by  short  petition  to  the  New-Tort. 
court,  in  any  stage  of  the  cause  previous  to  the  final 
distribution  of  the  fund  in  court,  or  discharge  of  the 
defendant  and  his  sureties,  be  joined  as  libellant  in 
the  cause ;  but  no  costs  shall  be  allowed  for  the  pro- 
ceedings taken  to  make  him  a  party."  By  another 
rule,  it  is  further  provided,  that  "  the  proctor  in  the 
original  cause  shall  not,  however,  be  compelled  to 
proceed  in  behalf  of  such  petitioning  mariner,  unless 
a  reasonable  indemnity  is  offered  for  such  costs  as 
may  be  incurred  in  consequence  of  his  being  joined 
in  the  cause  (»)."  Seamen  admitted  to  prosecute 
under  this  rule  are  not  obliged  previously  to  sue  out 

vate  character  "  which  the  proctor  has  "thrown  upon  him"  in  such 
cases ;  and  after  narrating  the  objectionable  acts  of  the  proctor  in  the 
case  before  him,  he  said :  "All  this  savors  of  sharp  and  hungry  prac- 
tice, tending  to  defeat  justice  by  the  pressure  of  useless  inconvenience 
and  vexation ;  contributing  not  so  much  to  the  protection  of  the  mari- 
ner's interest,  as  to  the  practitioner's  own  profit:"  and  thinking,  as 
he  said,  that  he  could  not  justly  throw  the  costs  which  had  been  thus 
incurred  upon  either  party,  he  condemned  the  proctor  to  pay  them, 
saying  that  he  might  "  perhaps  be  thought  to  deal  too  temperately  in 
not  going  further."  But  the  duty  of  the  courts  of  the  United  States 
to  repress  this  species  of  rapacity  by  the  imposition  of  costs,  is  ex- 
pressly enjoined  by  an  act  of  Congress ;  for  by  the  act  of  July  22, 
1813  t4Bioren's  ed.  L.  U.  S.,  545,  §  3),  it  is  enacted  that  "if 
any  attorney,  proctor,  or  other  person  permitted  to  manage  and 
conduct  causes  in  a  court  of  the  United  States,  or  of  the  territories 
thereof,  shall  appear  to  have  multiplied  the  proceedings  in  any  cause 
before  the  court,  so  as  to  increase  costs  unreasonably  and  vexatiously, 
such  person  may  be  required,  by  order  of  the  court,  to  satisfy  any 
excess  of  costs  so  incurred." 

(a)  Rules  8  and  9  of  the  District  Court  for  the  S.  Dist.  of  N.  York. 
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TOL^z.  a  summons,  and  obtain  the  certificate  required  by 
the  act(a) ;  and  they  seem  not  to  be  backward  in 
availing  themselves  of  this  exemption.  "  Most  com- 
monly," says  Judge  Bbtts,  "one  or  two  seamen 
present  the  petition,  without  being  joined  by  the  rest 
of  the  crew.  It  is  not  necessary,  in  order  to  give 
the  others  the  benefit  of  the  suit,  that  any  summons 
or  preliminary  examination  should  be  taken  in  their 
behalf  afterwards.  The  vessel  being  under  arrest, 
they  can  come  in  and  be  made  parties,  and  have  the 
benefit  of  the  attachment,"  etc(5). 

The  design  of  the  rule  and  practice  under  it 
doubtless  was  indirectly  to  promote  the  policy  of 
that  provision  of  the  act  which  directs  that  all  the 
seamen  having  claims  against  the  ship  shall  be  joined 
as  original  parties  in  the  suit ;  but  the  practice  is 
obnoxious  to  the  objection  that  it  tends  strongly  to 
encourage  a  disregard  of  the  literal  requirements  of 
this  provision.  This  in  itself  would  be  of  less 
practical  importance,  if  it  did  not  involve  also  a 
disregard  of  that  other  provision  of  the  act  which, 
as  already  explained,  enjoins  a  preliminary  inquiry, 
and  authorizes  the  issue  of  admiralty  process  only 
in  pursuance  of  a  certificate  of  sufficient  cause  of 
complaint.  The  objects  designed  to  be  secured  by 
this  enactment  are  of  great  importance.  It  is  true, 
one  of  them  was  to  prevent  the  interruption  of  com- 
merce and  navigation  by  the  vexatious  arrest  and 
detention  of  vessels ;  and,  in  the  cases  to  which  the 
practice  in  question  applies,  an  arrest  having  already 

(a)  Betts's  Adm.  Practice,  65,  66.  (6)  Ibid. 


JOINDER  OF  SEAMEN.  65 

taken  place  on  process  issued  in  conformity  witli  the  °"^  ^• 
act,  its  policy,  so  far  as  it  relates  to  this  object  alone, 
may  not  be  essentially  impeded.  But  another  of  its 
objects  was  to  guard  generally  against  groundless 
litigation,  and  the  expenses  and  other  evils  incident 
to  it,  by  requiring,  heforehaud.,  prima  facie  evidence 
of  the  necessity  of  resorting  to  it ;  and  especially 
by  affording  an  opportunity  for  the  voluntary  settle- 
ment of  disputes  between  seamen  and  their  employ- 
ers. As  it  regards  this  object  of  the  act,  the  prac- 
tice in  question  must  be  conceded  to  be  entirely  at 
war  with  it,  rendering  it  in  fact  measurably  a  dead 
letter.  The  whole  crew  of  a  ship,  however  numer- 
ous, and  whatever  may  be  the  weakness  or  validity 
of  their  respective  claims,  having  the  privilege  of 
becoming  parties  under  cover  of  a  certificate  granted 
to  any  one  of  their  number,  it  is  not  at  all  surprising 
that  in  the  Southern  District  of  New-York  only 
"one  or  two  seamen  most  commonly  present  the 
petition,  without  being  joined  by  the  rest  of  the 
crew."  I  do  not  find,  moreover,  that  any  provision 
is  made  by  the  rules  or  practice  of  the  court  for 
notice  in  any  form  to  the  master  or  owners  of  the 
vessel,  of  the  motion  to  be  permitted  to  join  in  the 
suit  as  co-libellant,  or  even  of  the  order  or  decree 
for  that  purpose,  when  granted :  so  that  for  aught 
that  appears,  there  may  be  a  final  decree  for  wages, 
without  the  previous  knowledge  of  any  one  interested 
in  resisting  the  claim  (a). 

(a)  Perhaps,  however,  in  a  district  -where  all  or  nearly  all  suits  of 
this  nature  arise  at  a  single  port  where  all  the  husiness  of  the  court 
is  transacted,  such  results  are  not  likely  often  actually  to  occur. 

9 
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♦ 

voL^a.  In  several  suits  m  rem  for  wages,  instituted  in 
Duwct™  tlie  District  Court  for  tlie  Northern  District  of 
New- York,  soon  after  the  passage  of  the  late  act 
investing  the  district  courts  with  a  quasi  admiralty- 
jurisdiction  in  certain  descriptions  of  cases  arising 
out  of  the  commerce  and  navigation  of  the  lakes, 
applications  were  made  and  granted  for  the  admis- 
sion of  co-libellants  according  to  the  above  mentioned 
rules  and  practice  of  the  District  Court  of  the 
Southern  District.  But  this  is  now  no  longer  done; 
and  seamen  are  left  to  their  general  right,  sufficiently 
secured  to  them,  in  common  with  all  others,  by  the 
established  principles  of  admiralty  procedure,  and 
expressly  recognized  by  the  late  rules  of  practice 
prescribed  by  the  Supreme  Court(a),  of  intervening 
for  their  interest,  by  the  independent  assertion  of 
their  claims  against  the  vessel,  or  its  proceeds  in 
court,  in  suitable  allegations  to  be  admitted  by  the 
court  and  filed  for  that  purpose.  Unless  the  owner 
has  interposed  a  claim,  and  thus  already  has  a  pro- 
fessional representative  in  court  to  protect  his  rights, 
a  monition  would  of  course  be  directed  to  issue,  to 
show  cause  why  the  party  should  not  be  admitted 
to  intervene  for  his  interest,  and  have  hife  demand 
allowed.  Should  the  new  allegation  be  given  at  a 
stage  of  the  original  suit,  and  under  circumstances, 
requiring  a  consolidation ;  or  should  several  mariners 
separately  intervene,  and  a  consolidation  of  their 
suits  appear  to  be  beneficial  for  the  purpose  of  saving 
expense,  it  would  be  the  duty  of  the  court  to  direct 

(a)  See  Appendix,  Rules  xxxiv.,  xmi. 
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a  coiisolidatioii(a).  If,  in  any  case,  it  should  be  ohap.2. 
shown  that  any  of  the  parties  had  improperly 
refused  or  omitted  to  join  in  the  original  suit,  and 
especially  if  it  should  appear  that  the  omission  had 
been  prompted  by  a  desire  to  subject  the  owners  to 
unnecessary  expense,  or  by  advice  given  with  a  view 
to  the  increase  of  costs,  it  would  be  the  duty  of  the 
court  to  withhold,  or  even  to  impose  costs  on  this 
account. 

The  learned  iudge  of  the  District  Court  of  the  whetherae 

V        O  Bixth  section 

United  States  for  the  Southern  District  of  'New-  umsappS-' 
York,  has  intimated  an  opinion  that  the  provisions  cases  arising 

'  i-  r  under  the  act 

of  the  sixth  section  of  the  act  for  the  government  ?84^*  when 
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and  regulation  of  seamen,   commented  on  in  the  °f,J™  *»■» 
text,  are  to  be  considered  as  referring  exclusively  to 
those  voyages,  preparatory  to  which  the  master  of 
the  vessel  is  required,  by  the  first  section  of  the  act, 
to  make  an  agreement  in  writing  with  the  seaman(^). 

(a)  I  infer  that  the  practice  in  the  Southern  District  is  attended 
with  emharrassment,  and  sometimes  leads  to  unsatisfactory  results. 
Judge  Betts,  in  speaking  of  it,  remarks,  that  "  should  the  demands 
of  those  upon  whose  petition  the  arrest  was  made  be  satisfied,  pending 
the  suit,  and  a  suggestion  be  made  agaipst  the  validity  of  the  claims 
of  the  other  libellants,  the  court  would  not  detain  the  ship  in  custody 
in  their  behalf,  without  strong  prima  facie  evidence  of  the  justness 
of  their  demands.  The  owner  or  master  might  move  the  court  for 
the  immediate  discharge  of  the  vessel  [without  security,  I  presume], 
unless  the  libellants  brought  their  cause  to  a  hearing  at  once,  or  gave 
the  court  satisfactory  proofs  of  a  just  balance  due  them."  There 
would  seem  to  be  difficulties,  therefore,  in  the  way  of  treating  these 
co-libellants  as  regular  suitors  in  court,  invested  by  law  with  certain 
defined  rights  as  such;  for  they  appear  to  be  regarded  rather  as 
tenants  at  will,  who  may  be  turned  out  of  court  as  unceremoniously 
as  they  got  in. 

(6)  Betts's  Admirality  Practice,  67. 
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VOL  2.  The  effect  of  this  construction  is  to  limit  those  pro- 
visions to  vessels  "  bound  from  a  port  in  the  United 
States  to  any  foreign  port;"  and  vessels  "of  the 
burthen  of  fifty  tons  or  upwards  bound  from  a  port 
in  one  state  to  a  port  in  any  other  than  an  adjoining 
state."  The  act  of  February  26, 1845,  eh,  20,  extend- 
ing the  jurisdiction  of  the  district  courts  to  certain 
cases  arising  on  the  lakes,  embraces  all  enrolled  and 
licensed  vessels  of  the  burthen  of  Piuenty  tons  and 
upwards,  employed  in  the  business  of  commerce  and 
navigation  between  ports  and  places  in  different 
states  and  territories,  upon  the  lakes,  etc.  It  com- 
prises vessels,  it  will  be  seen,  therefore,  which,  by 
this  construction  of  the  sixth  section  of  the  act  for 
the  government  and  regulation  of  seamen,  would  be 
excluded  from  its  operation,  viz.,  those  betweipn 
twenty  and  fifty  tons  burthen,  and  those  employed 
in  the  business  of  commerce  and  navigation  between 
ports  and  places  in  adjoining  states.  There  is 
nothing  in  the  language  of  the  section  which 
requires  it  to  be  thus  restricted ;  and  if  this  inter- 
pretation of  it  can  be  maintained,  it  must  therefore 
be  upon  the  ground  that  it  is  the  only  one  in  accor- 
dance with  the  general  design  and  scope  of  the  act ; 
and  upon  this  point,  I  cannot  but  think  there  is 
room  for  doubt.  Be  this,  however,  as  it  may,  Judge 
Betts  appers  not  to  have  considered  it  to  be  incum- 
bent on  him  to  limit  the  preliminary  inquiry  requir- 
ed by  the  act  exclusively  to  those  cases  which  he 
supposes  to  be  necessarily  embraced  by  it ;  for  he 
states  that  he  "  has  been  in  the  practice  of  allowing 
a  summons  to  crews  of  coasting  vessels,  or  those 
sailing  on  tide  waters  in  this  state,  not  coming  within 
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the  statute,  witli  a  view  to  secure  their  prompt  pay-  chap.  2. 
ment,  or  to  avoid  the  heavy  expenses  attending  an 
arrest  of  the  vessel,  when  it  satisfactorily  appeared 
that  the  mariner  could  have  no  convenient  remedy 
in  personwmP  He  adds,  however,  that  when  the 
preliminary  hearing  did  not  result  (as  it  generally 
did)  in  a  settlement  of  the  controversy  satisfactory 
to  both  parties,  it  was  not  his  practice  to  grant  a 
certificate,  but  to  leave  the  petitioners  to  pursue  the 
remedy  afforded,  independently  of  the  statute,  by 
the  maritime  law ;  and  that  recently  applications  of 
this  description  had  become  so  frequent,  particularly 
by  mariners  navigating  vessels  on  the  Hudson  river 
and  on  Long  Island  Sound,  that  he  generally  declined 
to  take  cognizance  of  them  by  way  of  summons  at  all. 
In  the  exercise  of  the  admiralty  jurisdiction 
conferred  by  the  act  of  1845,  an  attempt  to  discri- 
minate in  this  respect  between  vessels  of  fifty  or 
more  tons  burthen,  and  those  of  less  burthen ;  and 
between  vessels  employed  in  the  business  of  com- 
merce and  navigation  between  ports  or  places  in 
adjoining  states,  would  inevitably  lead  to  great 
embarrassment.  For  this  reason,  and  on  account  of 
what  was  supposed  to  be  the  doubtful  construction 
of  the  act  of  1790,  the  provisions  of  the  sixth  section 
have  been  applied,  in  the  Northern  District  of  New- 
York,  indiscriminately  to  all  vessels  embraced  by 
the  act  of  1845(«). 

(a)  For  certain  provisions  of  the  act  of  1813,  "for  the  gOTemment 
of  persons  in  certain  fisheries,"  requiring  agreements  with  seamen  to 
be  employed  in  the  cod  fisheries  to  be  in  writing  and  defining  and 
regulating  the  remedy  of  such  seamen  for  the  recovery  of  their 
earnings  in  certain  cases,  vide  supra,  p.  123,  note. 
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VOL.  2. 


to  issue, 
until  a  libel 
has  been 
filed. 


CHAPTER  III. 

Commencement  oi"  the  Suit — Libel, 

In  the  Higli  Court  of  Admiralty  of  England,  suits 
in  petsonamh  and  m  rem  are  commenced,  as  the 
Roman  action  was,  by  the  issue  of  process ;  and  it 
is  not  until  after  the  return  of  the  process  executed, 
that  the  plaintiff  (or  promovent,  as  he  is  denomina- 
ted) is  called  upon  to  exhibit  his  liber(a).  But  in 
No  process  the  admiralty  courts  of  the  United  States,  the 
process,  in  both  forms  of  action,  is  preceded  by  a 
written  statement  of  the  cause  of  action,  called  a 
Mel,  corresponding  to  the  bill  in  a  suit  in  chancery. 
Such  seems  to  have  been  the  practice  of  the  Colonial 
Courts  of  Admiralty(3) ;  and.  it  is  now  not  only 
sanctioned,  but  expressly  enjoined,  by  the  Rules  of 
Practice  lately  prescribed  by  the  Supreme  Court  of 
the  United  States.  The  first  rule  ordains  that  "  no 
mesne  process  shall  issue  from  the  district  court,  in 
any  civil  cause  of  admiralty  and  maritime  jurisdic- 
tion, until  the  libel  or  libel  of  information  (c)  shall 


(a)  2  Bro.  Civ.  and  Ad.  Law,  N.  Y.  ed.,  349,  357-396, 

(6)  Betts's  Adm.  Practice,  23. 

(c)  Libel  of  information  is  the  same  given  to  a  libel  filed  by  the 
district  attorney  of  the  United  States,  who  "  gives  the  court  to  under- 
stand and  be  informed"  of  the  breach  of  laws  on  which  the  suit  is 
founded. 
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be  filed  in  the  clerk's  office  from  which  the  process    ^^'  *• 
is  to  issue  (a)." 

It  is  stated  by  Judge  Betxs  to  have  been  the 
practice  in  the  Vice -Admiralty  Couytof  New-York 
(as  he  has  ascertained,  it  is  presumed,  by  an  exami- 
nation of  the  records  of  its  proceedings),  to  read  the 
libel  in  open  court,  and  thereupon  to  obtain  an 
order  for  process.  And  he  adds,  that  though  this 
usage  did  not  survive  the  revolution,  the  principle 
upon  which  it  was  founded  "  still  enters  into  and 
influences  the  practice"  of  his  court.  "In  some 
cases  the  judge  still  considers  and  determines  pre- 
liminarily the  right  of  the  party  to  coercive  process, 
and  in  others  subrogates  the  clerk  to  that  office. 
When  no  order  of  the  judge  is  ffied,  the  clerk 
examines  carefully  the  case  made  by  the  libel  and 
the  prayer  of  process,  and  gives  the  party  such 
process  as  his  libel  will  justify(^)." 

Such  is  the  course  of  proceeding  supposed  to 
have  been  contemplated  by  the  above  recited  rule. 
Except  in  those  cases  which  require  the  previous 
order  of  the  court  directing  the  issue  of  process,  the 
mere  delivery  or  transmission  of  the  hbel  to  the 
clerk  is  all  that  the  rule  requires.  But  the  duty  thus 
imposed  upon  this  officer  demands  vigilance  and 
intelligence  on  his  part;  for  he  cannot  lawfully 
issue  any  process,  until,  by  an  examination  of  the 
libel,  he  has  ascertained  that  the  matter  of  complaint 
is  in  its  nature  cognizable  in  a  court  of  admiralty  ; 

(a)  See  Appendix ;  Rules  of  Admiralty  Practice,  Rule  i. 
(&)  Betts's  Adm.  Practice,  23,  24. 
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vQL^a. .  ^]ja^4  ^]jg  libellant  \a,  prima  fade,  entitled  to  redress, 
and  that  tlie  particular  form  of  process  prayed  for 
in  the  libel  is  adapted  to  the  case. 
B^ractoe  of  It  has  alwajs  been  the  policy  of  courts  of  admi- 
ralty to  discountenance  prolixity  and  all  unnecessary 
technicalities  in  pleading,  and,  disregarding,  as  far 
as  could  safely  be  done,  mere  matters  of  form,  to 
look  only  at  the  substantial  merits  of  the  controver- 
sies before  them.  Their  professed  object  has  been 
(and  it  is  no  idle  boast),  to  administer  justice  velo 
levato.  The  general  principles  of  pleading  which 
they  inculcate  are  nevertheless  excellent,  and  really 
embrace  all  that  is  desirable,  and  all,  therefore,  that 
ought  to  be  required  in  any  court.  In  imitation  of 
the  Roman  courts,  they  exact  brevity,  clearness, 
apiness  and  certainty.  Thus,  of  the  libel,  it  is  said 
that  it  "  ought  to  contain  a  narratmn  and  conclusion; 
to  be  shyrt,  and  contain  nothing  superfluous  ;  cha/r, 
so  as  to  avoid  all  ambiguity ;  apt,  i.  e.,  that  the 
prayer  for  relief  should  accord  with  the  nature  of 
the  grievance;  and  sufficiently  certain  as  to  the 
quantity,  quality  and  nature  of  its  subject  matter(a)." 
But  from  the  occasional  judicial  expressions  of 
dissatisfaction  and  regret  to  be  met  with  in  our 
reports,  I  infer  that  the  known  disinclination  of 
the  courts  to  listen  to  technical  objections,  and  the 
want  of  exact  knowledge,  skill  or  care  on  the  part 
of  practitioners,  have  led  to  a  degree  of  slovenliness 
in  pleading  that  is  at  once  discreditable  and  mis- 
chievous.   The  Supreme  Court,  in  framing  the  Eules 

(a)  2  Bro.  Civ.  and  Ad.  Law,  N.  Y.  ed.,  361. 
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of  Admiralty  Practice,  have  accordingly  aimed  to  "hap.  s. 
correct  this  evil.  By  the  23d  rule,  it  is  ordained 
that  the  libel  "  shall  state  the  nature  of  the  cause, 
as,  for  example,  that  it  is  a  cause  civil  and  maritime, 
of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of 
possession,  or  otherwise,  as  the  case  may  be  ;  and  if 
the  libel  be  in  rem,  that  the  property  is  within  the 
district ;  and  if  in  personmn,  the  names  and  occu- 
pations and  places  of  residence  of  the  parties.  The 
libel  shall  also  propound  and  articulate  in  distinct 
articles  the  various  allegations  of  facts,  upon  which 
the  libellant  relies  in  support  of  his  suit,  so  that  the 
defendant  may  be  enabled  to  answer  distinctly  and 
separately  the  several  matters  contained  in  each 
article ;  and  it  shall  conclude  with  a  prayer  of  the 
process  to  enforce  his  rights  in  rem  or  in  personam 
(as  the  case  may  require),  and  for  such  relief  and 
redress  as  the  court  is  competent  to  give  in  the 
premises(aj)."    This  rule  cannot  properly  be  con- 

(a)  The  22d  nile  relates  exclusively  to  cases  of  seizure  for  a  breach 
of  the  revenue  or  navigation  laws  of  the  United  States.  It  is  as 
follows :  "  All  informations  and  libels  of  information  for  any  breach  of 
the  revenue  or  navigation  laws  of  the  United  States,  shall  state  the 
place  of  seizure,  whether  it  be  on  land  or  on  the  high  seas,  or  on 
navigable  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  the  district  within  which  the  property  is  brought, 
and  where  it  then  is.  The  information  or  libel  of  information  shall 
also  propovmd  in  distinct  articles  the  matters  relied  on  as  grounds  or 
causes  of  forfeiture,  and  aver  the  same  to  be  contrary  to  the  form  of 
the  statute  or  statutes  of  the  United  States,  in  such  case  made  and 
provided,  as  the  case  may  require,  and  shall  conclude  with  a  prayer  of 
due  process  to  enforce  the  forfeiture,  and  to  give  notice  to  all  persons 
concerned  in  interest  to  appear  and  show  cause  at  the  return  day  of 
the  process,  why  the  forfeiture  should  not  be  decreed."  Its  require- 
ments, it  will  be  seen,  are  the  same  in  substance  and  effect  as  those 

10 
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voL^2.  sidered  as  enjoining  anything  not  already  demanded 
by  the  recognized  principles  of  admiralty  pleading, 
unless  it  be  the  division  and  proper  distribution  and 
arrangement  of  the  contents  of  the  libel  under 
separate  and  distinct  articles  ;  and  even  this  was 
to  some  extent  in  use  in  this  country,  as  it  has 
always  been  in  England,  and  is  strongly  recommen- 
ded by  Mr.  Justice  Stoet  in  several  reported  cases 
decided   by  him{a).    This  important  requirement, 

of  the  23d  rule,  relative  to  other  cases.  Municipal  seizures  constitute 
a  distinct  class  of  cases,  and  are,  moreover,  sometimes  of  common  law 
as  well  as  sometimes  of  admiralty  jurisdiction,  according  to  the  place 
of  seizure.  (See  Conkling's  Treatise,  3d  ed.,  236,  505  ei  seq.)  The 
pleading  filed  by  the  district  attorney,  by  which  the  suit  is  commenced, 
when  the  suit  is  on  the  common  law  side  of  the  court,  is  called  simply 
an  information;  and  when  on  the  admiralty  side,  a  libel  of  information. 

The  reason  why  seizures  are  not  treated  of  in  this  work,  has  already 
been  stated.  The  above  rule  relative  to  them  is  here  given,  on  ac- 
count of  its  express  requirement  of  distinct  articles.  In  this  respect, 
it  wiU  be  seen,  the  rule  makes  no  distinction  between  informations  and 
libels  of  information.  In  all  other  respects,  the  directions  relative  to 
libels  given  in  the  treatise  above  mentioned,  it  is  hoped,  will  be  found 
correct. 

(o)  See  Thomas  v.  Lane,  2  Sumner's  R.,  1,  4.  This  was  a  cause 
of  damage  for  assault  and  battery.  The  suit  in  the  district  court  was 
against  the  master  and  mate  of  the  vessel,  on  board  of  which  the  in- 
juries were  alleged  to  have  been  committed.  The  case  came  before 
the  circuit  court,  on  appeal  by  one  of  the  defendants.  Mr  Justice 
Stort,  in  delivering  his  opinion,  speaks  of  the  pleadings  in  the  follow- 
ing terms :  "  There  is  a  good  deal  of  embarrassment  thrown  over  the 
cause  by  the  state  of  the  pleadings ;  and  I  exceedingly  regret  that  neither 
the  libel  nor  the  answer  have  that  regularity  and  certainty  of  aver- 
ments, which  in  strictness  they  ought  to  possess.  The  libel  is  not 
drawn  in  the  regular  form  of  articles,  articulating  (if  I  may  so  say) 
the  grievances  in  a  distinct  order,  and  charging  each  as  a  joint  act  ol 
the  master  and  mate.  On  the  contrary,  it  seems  to  be  a  narrative  of 
the  events  in  the  order  in  which  the  libellant  asserts  them  to  have  oc- 
curred ;  and  the  acts  of  each  of  the  respondents  are  charged  severally 
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especially  in  conjunction  witli  tlie  corresponding  one    ^^i£:  ^• 
in  another  rule  relative  to  the  answer  of  the  defen- 
dant, cannot  fail  to  be  highly  conducive  to  clearness 
and  precision. 

Judge  Betts,  speaking  of  the  libel,  observes  that 
"  in  practice  it  is  too  commonly  drawn  up  in  a  vague 
and  incoherent  manner — ^filled  with  useless  verbiage, 
or  exaggerations  of  the  libellant's  claims  or  merits, 
or  of  the  conduct  or  motives  of  the  defendant ;"  and 
he  very  pertinently  adds,  that  "pompous  diction  and 
strong  epithets  are  out  of  place  in  a  legal  paper  de- 
signed to  obtain  the  admission  of  the  opposite  party 
to  its  averments,  or  to  lay  before  the  court  the  facts 
which  the  actor  will  prove."    The  libellant  may  be 

against  Mm,  without  any  joint  charge  ■whatsoever  attributing  each  act 
to  both,  and  only  by  inference  leading  to  the  conclusion  of  any  joint 
cooperation.  The  answer  is  equally  embarrassing.  It  begins  by 
asserting  that  the  respondents  jointly  deny  the  assault  and  bruising  of 
the  libellant ;  and  it  then  proceeds  to  deny  that  Thomas  struck  or 
kicked  the  libellant,  or  that  he  did  the  other  acts  charged  against  him 
personally,  except  the  imprisonment,  which  he  justifies,  in  a  very 
general  manner,  on  account  of  his  disobedience  of  orders.  It  then 
proceeds  to  deny  that  Jordan  [the  other  defendant]  struck  the  libel- 
lant, or  did  the  other  acts  charged  against  him ;  and  concludes  with  a 
justification  of  the  imprisonment,  for  the  same  cause  as  is  asserted  by 
Thomas:  so  that  here  are  joint  and  several  defences  mixed  up  in  the 
same  general  answer,  in  regard  to  the  matters  variously  charged  in  the 
libel,  some  of  them  in  form  several,  and  some  of  them  joint."  The 
question  which  led  to  these  remarks,  was,  whether  one  of  the  defen- 
dants, alone,  could  appeal  from  the  decree  of  the  district  court ;  and 
the  learned  judge  proceeded  to  say,  "  Upon  this  state  of  pleadings,  I 
know  not  how  to  treat  the  case  as  either  a  libel  exclusively  upon  a 
joint  charge,  or  as  a  joint  answer  to  such  a  charge.  It  seems  to  me  to 
be  a  mixture  of  joint  and  several  charges,  with  threads  of  connection 
which  I  am  unable  to  disentangle  or  to  unite  together."  See  also 
Orne  v.  Tovmsend,  4  Mason's  R.,  541 ;  The  Boston  and  Cargo,  1 
Sumner's  R.,  328  ;  Treadwell  v.  Joseph,  id:,  390. 
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v^2.  presumed,  in  general,  to  know  beforehand  what  he 
is  likely  to  be  able  to  prove,  and  he  can  derive  no 
possible  advantage  from  exaggeration.  And,  to  say- 
nothing  of  the  moral  necessity  which  rests  upon 
him,  when  the  libel  is  to  be  sworn  to,  of  a  strict 
observance  of  the  truth,  the  defendant,  being 
required  to  make  a  djstinct  response,  under  oath,  to 
the  several  articles  and  allegations  of  the  libel,  is 
likely  to  find  himself  obliged,  in  framing  his  answer 
to  overcharged  statements,  so  to  qualify  his  admis- 
sions by  partial  denials,  as  to  lead  to  unnecessary 
embarrassment  and  controverey.  By  one  of  the 
new  rules  of  practice,  exception  may  be  taken  to 
any  libel  as  well  as  to  other  pleadings,  "for  surplus- 
age, impertinence  or  scandal ;"  and  if  the  exception 
be  allowed,  the  matter  will  be  expunged  with 
costs(«). 
inicrroga-        It  Is  also  declared  by  the  23d  rule  above  men- 

tones.  V 

tioned,  that  "  the  libellant  may  ftirther  require  the 
defendant  to  answer  on  oath  all  interrogatories  pro- 
pounded to  him,  touching  all  and  singular  the 
allegations  in  the  libel,  at  the  conclusion  thereof." 
The  interrogatories  which  the  defendant  may  thus 
be  called  upon  to  answer,  can,  of  course,  as  indeed 
will  be  seen  by  the  terms  of  the  rule,  be  such  only 
as  relate  to  the  allegations  of  the  libel ;  but  it  is  not 
to  be  understood  that  they  are  to  be  mere  repetitions 
of  these  allegations,  in  an  interrogative  form.  In 
that  form  they  would  be  wholly  useless;  for  the 
defendant  is  obliged,  by  another  rule,  to  give  a  fuU, 

(a)  See  Appendix,  Rule  xxxvi. 
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distinct,  and  explicit  answer  to  each  separate  article  ^°^  '• 
of  the  libel,  on  oath  or  solemn  affirmation(a).  The 
object  of  the  interrogatories,  therefore,  is,  to  obtain 
the  defendant's  admission  of  particular  facts,  not 
necessary  to  be  specifically  alleged,  but  which,  if 
admitted,  will  serve  or  help  to  establish  the  truth  of 
the  more  general  allegations  of  the  libel,  and  thus 
to  relieve  the  libellant,  wholly  or  in  part,  from  the 
necessity  of  resorting  to  other  evidence. 

Whether,  without  any  rule  or  established  usage  of  j^^f  J,^''^'''^ 
the  particular  court  in  which  the  question  may  arise,  *  ™""'  *"' 
it  is  necessary  that  the  libel  should  be  verified  by 
oath,  is  a  question  touching  which  a  diversity  of 
opinion  seems  to  have  prevailed,  and  which  may  be 
regarded  as  not  fully  settled.  Mr.  Dunlap,  in  his 
Admiralty  Practice,  states,  that  "  in  the  admiralty 
courts  of  the  United  States,  although  it  is  usual,  it 
is  not  generally  understood  to  be  necessary  that  the 
libel  should  in  the  first  instance  be  supported  by 
the  oath  of  the  libellant.  This,  however,"  he  adds, 
"  depends  on  the  rules  of  the  different  courts.  In 
the  District  of  Massachusetts,  libels  are  usually 
signed  by  the  proctor,  without  being  sworn  to,  unless 
process  of  arrest  of  persons  or  property  is  prayed 
for(5)."  The  learned  judge  of  the  District  Court 
of  the  United  States  for  the  District  of  Maine,  after 
citing  the  above  passage  from  Duwlap,  in  the  case 
of  Stutson  V.  Jordom{G)^  says :  "  There  may  be  little 
inconvenience  in  issuing  a  citation  merely,  where  no 

(a)  Appendix,  Rules  xxiii.,  xxvii.,  xxviii.,  xxx. 
(6)  Dunlap's  Adm.  Prac,  126. 
(c)  18  American  Jurist,  295. 
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VOL  2.  arrest  is  asked  for,  without  the  affidavit  of  the 
party;  because,  on  the  appearance,  the  omission 
may  be  cured,  on  motion  of  the  adverse  party, 
upon  pain  of  the  libel  being  dismissed  with  costs. 
Though  it  may  not  be  necessary,  in  all  cases,  that  the 
libel  should  be  formally  sworn  to,  it  is  necessary,  I 
apprehend,  in  correct^practice,  that  the  debt  or  cause 
of  action,  on  which  the  libel  is  filed,  should  be  verified 
by  affidavit,  as  a  good  and  subsisting  cause  of  action. 
At  least,  such  has  always  been  the  practice  in  this 
district,  since  I  have  been  acquainted  with  it.  Cases 
may  have  occurred,  which  have  passed  without 
notice,  where  it  has  been  omitted ;  but  whenever  it 
has  been  asked  for,  the  rule  has  invariably  been 
enforced.  It  has  been  considered  as  a  positive  rule, 
which  the  court,  in  ordinary  cases,  was  not  authorized 
to  dispense  with.  Cases  have  happened,  in  which, 
in  the  absence  of  the  party,  the  oath  of  his  agent, 
or  attorney,  has  been  admitted  from  necessity ;  but 
the  verification  of  the  debt  by  oath  has  always  been 
held  to  be  indispensable,  when  it  was  insisted  upon." 
The  Rules  of  Admiralty  Practice  prescribed  by  the 
Supreme  Court,  are  not  explicit  upon  the  point. 
They  do  ordain,  however,  that  "In  suits  in  personam^ 
no  warrant  of  arrest,  either  of  person  or  property 
of  the  defendant,  shall  issue  for  a  sum  exceeding 
five  hundred  dollars,  unless  by  the  special  order  of 
the  court  upon  affidavit  or  other  proper  proof  show- 
ing the  propriety  thereof  (a)."  These  rules,  and  the 
omission  of  the  Supreme  Court  to  prescribe  any 

(a)  See  Appendix,  Rule  vii. 
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other  regulation  upon  the  subject,  would  seem  to  chap.s. 
infer  that  the  verification  of  the  libel  by  oath  was 
probably  deemed  by  the  court  to  be  in  general 
unnecessary.  In  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New-York,  there 
is  a  rule  requiring  all  libels  in  behalf  of  private 
suitors  praying  process  of  arrest  in  persoTiam^  or  m 
rem,  and  all  libels  demanding  the  answer  of  any 
party  on  oath,  to  be  verified  by  oath  or  affirmation  ; 
and  by  another  rule  of  the  same  court,  it  is  expressly 
declared  that  "Libels,  informations,  or  petitions, 
praying  a  monition  or  citation  only,  without  attach- 
ment, need  not  be  sworn  to  (a)."  A  rule  to  the  like 
effect  has  recently  been  made  by  the  District  Court 
for  the  Northern  District  of  New-York(3).  As 
this  rule  embraces  the  cases  specified  in  the  above 
mentioned  rule  prescribed  by  the  Supreme  Court, 
it  supersedes  the  necessity,  in  any  other  form,  of  an 
affidavit  or  other  proper  proof,"  for  the  purpose  of 
obtaining  the  order  for  process. 

The  libel  must  in  all  cases  be  signed  by  the  Libeiand 

o  »/  other  plead- 

proctor  of  the  libellant,  as  all  other  pleadings  must  '^^l^ilj 
be  by  the  proctor  of  the  party  in  whose  behalf  they 
are  filed. 


the  proctor. 


(a)  Betts's  Adm.  Practice,  App.,  p.  1. 

(b)  Appendix,  Rule  7.  It  was  not  until  after  the  text  was  written, 
that  the  third  volume  of  Story's  Reports  came  to  the  hands  of  the 
author.  In  the  case  of  Coffin  v.  Jenkins,  at  page  121,  Mr.  Justice 
Story  is  reported  to  have  said:  "I  observe,  too,  that  there  are  some 
irregularities  in  the  present  case.  The  libel  is  sworn  to,  but  not  the 
answer.  The  reverse  is  the  usual  and  proper  practice ;  although  there 
is  no  objection  to  the  libel  being  sworn  to,  if  the  libellant  chooses." 
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CHAPTER  IV. 

The  Admibalxy  Stipulation. 

Before  proceeding  to  treat  of  the  process  to  be 
issued  on  the  filing  of  the  libel,  it  is  necessary  to 
enter  into  a  brief  consideration  of  the  admwalty 
stipulation(a)  ;  the  name  usually,  given  to  those 
securities  which  the  parties  are  required  to  furnish 
or  enter  into,  as  a  means  of  enabling  the  court  to 
enforce  justice. 

Some  general  notion  of  their  nature  and  impor- 
iatfrelnd  ^^^^®  '^^J  ^^  convejed  by  observing  that,  in 
"°*'''  addition  to  other  important  uses,   they  subserve 

all  the  purposes  of  bonds  for  the  security  of  costs,  of 
bail  to  the  sheriff,  and  of  special  bail,  in  an  ordinary 
action  at  common  law,  and  of  a  bond  for  the  return 
of  property  in  the  action  of  replevin. 

The  admiralty  stipulation  is  of  the  nature  of  a 
recognizance.  It  is  drawn  up  in  writing,  signed 
and  acknowledged,  but  not  sealed.  It  is  the  cautio 
of  the  civil  law.  The  Roman  word  signifying  a 
saxQijhemgfidejussori^  and  the  correspondent  adjec- 
tive heing  Jldejussoriu-s,  the  security,  when  entered 
into  by  sureties,  was  denominated  cautio  fidejussoria. 
The  sureties  bound  themselves  separately  from  the 

(a)  Stipulatio,  from  stipula  (as  it  has  been  supposed),  the  straw  of 
old  delivered  as  a  token  of  consent.  2  Bro.  Civ.  and  Ad.  Law,  398, 
note. 
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principal ;  but  the  latter  was  required,  at  the  same  chap.  4. 
time,  to  enter  into  a  stipulation  to  the  same  effect  as 
that  entered  into  by  the  sureties,  and  containing  an 
additional  clause,  in  which  he  engaged  to  indemnify 
them  against  the  responsibilities  they  incurred  on 
his  account.  When  the  party  made  it  to  appear 
that  he  was  unable  to  find  sureties,  he  might,  at  the 
discretion  of  the  court,  be  excused  from  doing  so, 
and  be  admitted  to  the  cautio  juratoria^  a  personal 
security  so  denominated  from  the  circumstance  of  its 
being  entered  into  on  oath.  Another  mode  of 
security  was,  by  deposit,  pigrwri ;  but  the  cautio 
fidejnssoria  was  most  generally  used,  and  was,  by 
way  of  eminence,  also  called  satisdatio^  full  or  suffi- 
cient security. 

Until  the  reisfn  of  Justinian,  no  security  in  any  Eoman 
form  appears  to  have  been  required  of  the  actor  or  a°t?onB?"*' 
plaintiff.  By  the  ancient  Roman  law,  vexatious 
litigation  was  restrained  by  other  means.  The 
principal  of  these  was  the  action  of  calumny,  by 
which  the  defendant,  in  a  groundless  and  vexatious 
suit,  was  allowed  to  recover  damages  as  an  indemnity 
for  his  costs  and  expenses  incurred  in  defending  it. 
This  action  was  abolished  by  Justinian ;  and  the 
oath  of  calumny,  by  which  the  actor  was  required 
to  swear  to  his  belief  of  the  goodness  of  his  caiise, 
was  substituted  in  its  place.  At  a  later  period  of 
his  reign,  he  made  a  further  provision  against  vexa- 
tious litigation,  by  requiring  the  actor,  on  filing  the 
libel,  to  enter  into  a  stipulation  with  sureties  to 
bring  the  action  to  issue  within  two  months ;  to 
11 
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voi^2.  prosecute  tlie  suit  to  final  judgment  and  to  pay  the 
defendant  one-tentli  part  of  the  sum  demanded  by 
the  actor,  if  it  should  be  adjudged  mmi  injuste  litem 
movisse,  that  he  had  commenced. the  action  without 
probable  cause((?).  The  defendant,  in  a.  personal 
action,  was  required  to  give  a  caution(3)  or  stipula- 
tion, by  which  he  bepame  bound,  and  his  sureties  or 
fidejussores  for  him,  that  he  should  appear  at  the 
time  named  in  the  stipulation,  submit  himself  to  the 
jurisdiction  of  the  court,  and  abide  its  sentence(c). 
This  was  called  the  stipulation  in  judicio  sistendi^ 
and  was  the  only  one  required  of  the  defendant  in 
a  personal  action,  when  he  appeared  and  defended 
in  l£s  own  person..  Its  object  was  satisfied  by  his  - 
personal  subjection  to  the  process  of  the  court.  He 
was  not  required  to  find  sureties  to  pay  the  debt ; 

{a)  See  the  learned  opinion  of  Judge  Wake  in  the  case  of  Laiie  v. 
Townsend  et  al.,  Ware's  K.,  286,  306,  n,  and  the  authorities  there 
cited.  This  able  opinion  is  the  more  valuable  on  account  of  its  expo- 
sure of  the  errors  committed  by  Browne  (whose  treatise  on  the  civil 
and  admiralty  law  is  in  general  use  in  this  country),  in  treating  of  the 
Roman  stipulation.  I  shall  have  occasion  to  refer  to  it  again,  and  shall 
not  scruple  to  avail  myself  freely  of  its  contents  ;  and  I  beg  leave  to 
recommend  it  to  the  study  of  the  learned  reader,  as  the  most  intelli- 
gible and  satisfactory  summary  of  the  Roman  law  upon  this  subject, 
within  my  knowledge.  Indeed,  the  opinions  throughout  this  volume 
are  marked  by  extraordinary  mental  vigor,  acuteness  and  learning. 

(6)  This  is  the  word  in  common  use  as  the  English  version  of  the 
Latin  cautio.  It  is,  however,  a  vicious  translation,  having  nothing  to 
recommend  it  but  the  similarty  of  sound.  One  of  the  ordinary  signi- 
fications of  cautio  is  security;  a  sense  in  which  the  English  word 
caution  is  never,  except  in  this  instance,  used. 

(c)  And  not  also  "  to  pay  a  tenth  part  of  the  sum  in  dispute,  if 
defeated,"  as  stated  by  Browne,  and  on  his  authority  by  Mr.  Hall. 
[Vide  2  Bro.  Civ.  and  Ad.  Law,  N.  Y.  ed.,  410,  411 ;  and  Hall's  Adm. 
Practice,  12.] 
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and  thougli  the  stipulation  in  judicio  sistere  was  *^°^-  *■ 
forfeited,  according  to  its  terms,  by  his  non-appear- 
ance, the  forfeiture  was  never  exacted  when  there 
was  a  reasonable  excuse  for  his  non-attendance. 
Thus,  if  he  was  detained  by  sickness,  tempestuous 
weather,  or  flood — valetudine^  tempestate,  vel  viflvr 
minis^  the  proctor  was  relieved  against  the  penalty, 
and  the  fidejussores  were  discharged.  But  when  a 
third  person  came  in  and  took  upon  himself  the 
defence  of  the  suit,  as  any  one  was  allowed  to  do 
even  as  a  volunteer,  whereby,  according  to  the 
Roman  law,  he  became  substituted  in  place  of  the 
defendant  as  the  debtor  and  dominus  litis,  he  was 
obliged  to  enter  into  a  stipulation,  with  sureties 
to  pay  whatever  should  be  adjudged  to  be  due, 
judicatwm  solvere,  and  by  which  he  and  his  sureties 
for  him  also  bound  themselves  that  his  acts  should 
be  ratified  by  his  principal ;  whence  it  derived  the 
name  given  to  it,  of  the  stipulatio  de  rato,  or  rata/m 
rem  hahiinirum,  dominum.  This  latter  form  of  secu- 
rity was  also  required  of  the  procn/rators,  or  proctors,  in  actions 
of  each  party,  in  actions  in  rem,  called  vindications. 
These  actions  involved  the  right  of  property  in  the 
subject  in  controversy,  and  were  brought  to  recover 
the  thing  in  specie  against  the  person  in  possession. 
It  seems  not  unreasonable,  therefore,  that  the 
defendant  should  have  been  obliged  to  give  security 
to  surrender  the  thing  or  pay  its  value  (^judicatum 
solvere),  if  the  decision  was  against  hinj;  and  a 
stipulation  to  this  effect  was,  in  fact,  required  of 
him,  until  the  distinction  in  this  respect,  between 
personal  actions  and  vindications,  was  abolished  by 
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VOT^2.  Justinian,  and  the  defendant  was  only  required  to 
give  the  stipulation  injudicio,  mistendi,  to  abide  the 
judgment  in  personal  actions. 

Such,  in  brief,  appear  to  have  been  the  forms  and. 
legal  effects  of  the  securities  exacted  of  litigants  in 
the  Roman  forum.     The  practice  of  the  Court  of 
Admiralty,  a  civil  law  court,  is  derived  from  that  of 
the  Roman  tribunals  ;  and  these  securities  have  been 
adopted,   with  some  modifications,  as  one   of  its 
essential  elements. 
ih?En\^h       According  to  the  practice  of  the  English  High 
oVaIiS'    Court  of  Admiralty,  when  it  exercised  a  compre- 
perBonum;    hcnsive  and  undisputed  jurisdiction  of  actions  tn 
persona/m  as  well  as  in  rem^  the  defendant  in  a 
personal  action  was  required,  on  his  arrest,  as  the 
condition  of  his  liberation,  to  give  bail,  by  entering, 
with  sureties,  into  a  caution  or  stipulation  for  his 
appearance,  on  the  day  and  at  the  place  named  in 
the  warrant  of  arrest,  to  answer  the  libellant  in  a 
cause  civil  and  maritime.     This  stipulation  is  equiva- 
lent to  the  bail  bond  to  the  sheriff,  for  the  appear- 
ance of  the  defendant  in  an  action  at  law ;  and  being 
only  for  his  legal  appearance,  he  was  required,  on 
the  return  day,  to  give  a  new  fidejussory  caution  to 
abide  the  sentence  of  the  court  (injtidicio  sisti),  to 
pay  the  costs,  and  to  ratify  the  acts  of  his  proctor(a). 
Thia  being  done,  the  first  stipulation  was  satisfied ; 
and  the  new  one  bound  him  to  await  and  abide  the 
decision  of  the  cause,  and  to  submit  as  well  to  all 
interlocutory  orders  as  to  the  final  decree  and  pro- 

(a)  Gierke's  Praxis,  titles  4,.  5,  12. 
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cess  of  execution.     This  stipulation,  it  will  be  per-    ^^f£:  *• 
ceived,  corresponds  with  Ihe  recognizance  of  bail  in 
a  common  law  action,  except  that  it  superadds  the 
condition  to  pay  costs  and  expenses  at  all  events. 

In  suits  in  rem  in  the  English  admiralty,  the  fide-  J^™^f 
jussory  caution  exacted  of  the  claimant,  or  person 
appearing  to  defend  the  thing  proceeded  against, 
according  to  Beowne,  is  threefold,  embracing  each 
of  the  several  obligations  comprised  in  the  Roman 
fidejussory  cautions  above  mentioned,  viz.,  to  ratify 
the  acts  of  his  proctor  —  de  rato  ;  to  appear  from 
time  to  time,  and  at  the  hearing,  and  to  abide  the 
sentence  —  in  judido  sistendi;  and,  thirdly,  to  pay 
the  condemnation  or  sum  decreed,  and  also  the  costs 
which  shall  be  decreed  — judicatum  solvere.  In  this 
stipulation,  the  sureties,  and  the  party  by  his 
sureties,  expressly  submit  to  the  jurisdiction  of  the 
court,  and  consent,  in  case  of  default  in  the  perfor- 
mance of  the  conditions,  that  the  admiralty  process 
shall  issue  against  them  (a). 

(a)  2  Browne's  Oiv.  and  Adm.  Law,  N.  Y.  ed.  of  1840,  p.  408.  See, 
also,  Lane  v.  Townsend  et  al.,  Ware's  R.,  286,  296,  where  Bbowne's 
statement  of  the  English  practice  is  adopted  by  the  learned  judge  of 
the  District  Court  of  the  United  States  for  the  District  of  Maine. 
But  the  forms  of  stipulations  given  in  Marriott's  Formulary,  which  is 
regarded  as  high  authority,  contain  no  engagement  to  ratify  the  acts 
of  the  proctor ;  and  I  do  not  recollect  to  have  met,  in  the  reports  of 
modem  cases  in  the  English  admiralty,  with  any  allusion  to  this  form 
of  stipulation.  I  infer,  therefore,  that  it  has  not  latterly  been  in  use. 
Indeed,  I  imagine  that  the  proctor  in  the  High  Court  of  Admiralty 
has  long  since  ceased  to  stand,  as  such,  in  any  other  than  the  ordinary 
professional  relation  towards  his  client  or  the  subject  in  controversy. 

Dr.  Browne's  account  would  lead  us  also  to  suppose  that  notwith- 
standing the  stipulation  of  the  claimant's  sureties  to  pay  the  amount 
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VOL.  2. 


in  the  Ame< 
rican  courts 
ofadmiralty. 


Having,  by  the  foregoing  brief  outline  of  the 
nature  an^  uses  of  the  fidejussory  caution  or  stipu- 
lation in  the  Roman  tribunals  and  in  the  English 
High  Court  of  Admiralty,  endeavored  to  pave  the 
way  for  the  purpose,  I  proceed  now  to  the  considera- 
tion of  the  admiralty  stipulations  in  use  in  the 
American  courts  of  Mmiralty. 
Admiralty         Considering  the  indefinite  footing  on  which  the 

Ht\pulatiuna  C3  o 

forms  of  procedure  in  our  courts  were  left  by  the 
Constitution  and  laws  upon  the  subject,  the  difficulty 
of  obtaining  exact  information  relative  to  the  modes 
of  proceeding  in  the  courts  of  other  countries,  and 
the  want,  until  very  recently,  of  any  authoritative 
common  standard,  it  is  not  surprising  that  a  con- 
to  be  adjudged  to  the  plaintiff,  the  ship  still  remains  under  arrest. 
But  this  would  be  unnecessary  and  oppressive ;  and  it  clearly  appears 
from  the  forms  above  mentioned,  that  the  court,  on  taking  bail, 
releases  the  ship  at  once  from  arrest ;  and  where  the  bail  is  taken  by 
a  commissioner  appointed  at  a  remote  port  for  that  purpose,  he  is 
expressly  authorized  by  his  commission  to  direct  the  release  of 
the  ship. 

It  may  not  be  amiss  here,  also,  to  give  the  actual  form  of  the  engage- 
ment entered  into  by  the  claimant's  sureties.  They  bind  "  themselves, 
their  heirs,  executors  and  administrators,  for  G.  H.  of  , 

owner  of  the  said  ship  (or  for  the  said  master  of  the  said 

ship  ),  in  the  sum  of  (here  insert  the  amount  of  the  action 

on  the  face  of  the  warrant),  of  lawful  money  of  Great  Britain,  imto 
the  said  A.  B.,  late  mariner  of  the  said  ship,  to  answer  the  action 
commenced  in  this  behalf,  and  to  bring  forth  the  said  G.  H.  into  judg- 
ment, to  abide  the  summary  hearing  of  this  cause  whenever  it  shall 
be  assigned,  and  likewise  to  pay  what  shall  be  adjudged,  with  expen- 
ses ;  and  unless  they  shall  so  do,  they  hereby  severally  consent  that 
execution  shall  issue  forth  against  them,  their  heirs,  executors  and 
administrators,  goods  and  chattels,  wheresoever  the  same  may  be 
found,  to  the  value  of  the  sum  above  mentioned."  See  Marriott's  For- 
mulary, 267,  269,  270,  271,  272,  273,  348,  350. 
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siderable  diversity  should  have  arisen  in  the  practice  ^^^  *• 
of  the  American  courts  of  admiralty.  But  happily 
this  want  has  at  length,  to  a  considerable  extent, 
been  supplied  by  the  promulgation  of  the  Rules  of 
Admiralty  Practice  prescribed  by  the  Supreme 
Court;  and  though,  as  will  be  seen,  in  the  sequel, 
some  of  these  rules,  as  ptobUsTied,  and  especially 
those  relating  to  stipulations,  are,  unfortunately,  in 
some  respects  defective,  ambiguous  and  obscure, 
owing  undoubtedly  either  to  great  haste  or  inadver- 
tance  in  the  preparation,  or  more  probably  to  gross 
carelessness  in  the  transcription  or  printing  of  them, 
still  they  were  obviously  maturely  considered,  and 
are  in  general  highly  judicious.  They  bear  upon 
their  face  incontestible  evidence  of  a  thorough 
acquaintance  with  the  subject,  and,  as  a  well  devised, 
uniform  and  authoritative  system  of  admiralty  prac- 
tice for  our  numerous  courts,  are  of  vast  importance 
and  value. 

The  question  then  is,  not  what  has  been  the  prac- 
tice of  our  courts  heretofore,  with  respect  to  the 
forms  and  uses  of  the  admiralty  stipulation  (except 
where  the  rules  are  silent,  or  admit  of  an  alterna- 
tive), but  in  what  manner  the  subject  is  now  regu- 
lated by  these  rules. 

I.    In  Actions  in  Personam. 

The  tMrd  rule  is  in  these  words :  "  In  all  suits  in  stipulation 

^  .  _  _  .  to  be  takea 

persona/m,  where  a  simple  warrant  of  arrest  issues  "^'^l^il^. 
and  is  executed,  the  marshal  may  take  bail  with  '"'"''■ 
sufficient  sureties  from  the  party  arrested,  by  bond 
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T0L^2.  Qy  stipulation,  upon  condition  that  he  will  appear 
in  the  suit  and  abide  all  the  orders  of  the  court, 
interlocutory  or  final  in  the  cause,  and  pay  the 
money  awarded  by  the  final  decree  there  [therein] 
in  the  court  to  which  the  process  is  returnable,  or 
in  the  appellate, court;  and  upon  such  bond  or 
stipulation,  summary  process  of  execution  may  and 
shall  be  issued  against  the  principal  and  sureties  by 
the  court  to  which  such  process  is  returnable,  to 
enforce  the  final  decree  so  rendered,  or  upon  appeal, 
to  the  appellate  court  (a). 

It  wUl  at  once  be  seen  that  the  bail  which  the 
marshal  is  permitted  by  this  rule  to  take  from  the 
defendant,  embraces  the  conditions  of  the  two  prin- 
cipal Roman  fidejussory  cautions,  viz.  that  injvdicio 
sistere,  to  abide  the  orders  and  final  decree  of  the 
court ;  and  that  jvdicaturri  solvere,  to  pay  the  sum 
awarded  by  the  final  decree.  It  will  be  seen,  also, 
that  it  comprises  the  conditions  of  the  stipulation, 
which,  in  the  English  admiralty,  the  defendant  in  a 
personal  action  was  required  to  give .  on  his  arrest, 
and  of  that  required  of  him  on  his  appearance  on 

(a)  The  concluding  part  of   this  rule  prescribing  the  mode  of 
enforcing  the  stipulation,  and  the  like  provision  in  other  rules,  will  be 
treated  of  in  the  sequel.     The  stipulations  required  by  these  rules 
extend  in  all  cases  to   the  appellate  court,  thus   superseding  the 
'  necessity  of  new  security  on  appeal.    In  England,  the  opposite  prac- 

tice prevails.  Gierke's  Praxis,  title  59 ;  2  Bro.  Civ.  and  Ad.  Law,  437. 
It  is  necessary,  also,  here  to  advertise  the  reader  that  since  the  first 
edition  of  this  work  a  rule  has  been  made  by  the  Supreme  Court 
limiting  the  right  to  exact  bail  in  admiralty  actions,  in  the  several 
judicial  districts,  to  those  cases  in  which  bail  is  demandable  by  the 
laws  of  the  state,  in  actions  at  common  law.  This  rule  will  be  more 
particularly  noticed  in  the  next  chapter. 
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the  return  of  the  warrant  of  arrest,  with  the  impor-  chap.  4. 
tant  addition,  moreover,  of  the  absolute  obligation 
assumed  by  it  to  pay  not  only  the  costs  and  expenses, 
but  the  whole  amount  awarded  against  the  defen- 
dant by  the  final  judgment  of  the  court.  In 
authorizing  the  union  in  one  security  to  be  given  on 
the  arrest,  of  bail  for  appearance,  and  bail  to  the 
action,  this  rule  is  supposed,  likewise,  to  be  an  entire 
innovation  upon  the  antecedent  practice  of  our 
courts.  In  another  respect,  also,  it  is  in  opposition 
to  the  antecedent  practice  of  one,  at  least,  of  the 
courts,  viz.,  that  of  the  Southern  District  of  New- 
York  ;  by  one  of  the  rules  of  which  it  was  ordained 
that  the  condition  of  the  stipulation  to  be  exacted 
of  the  defendant  upon  his  appearance  in  an  action 
in  personam,  should  be  that  he  "will  perform  and 
abide  all  orders  and  decrees  in  the  cause  interlo- 
cutory or  final,  or  deliver  himself  personally  for 
commii/ment,  in  execution  of  such  orders,  to  the  proper 
offiGer(a)P 

But  by  a  rule  of  the  district  courts  for  the 
districts  composing  the  First  Circuit,  this  condition 
prescribed  by  the  new  rule  was  already  required 
in  the  bail  to  the  action(^).  I  am  informed,  how- 
ever, by  the    highest    authority,   that  in    actual 

(a)  Betts's  Adm.  Practice,  Rule  38. 

(6)  Rule  3.  This  rule  also  requires  the  stipulation  to  the  action  to 
contain  the  condition  that  the  defendant  shall  ratify  the  acts  of  his 
proctor,  de  rato;  but  no  such  condition  appears  in  the  forms  of  the 
stipulations  I  have  seen  in  actual  use  in  the  District  of  Massachusetts, 
and  it  is  not  supposed  to  hayp  recently  been  exacted  in  any  of  the 
American  courts.  The  rule  prescribed  by  the  Supreme  Court,  it  will 
be  observed,  does  not  require  it.     See  supra,  p.  85,  note  a. 

12 
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voL^2.  practice,  the  rule  has  not,  in  this  respect,  been 
strictly  enforced  wlien  tlie  defendant  was  unable  to 
obtain  sureties  willing  to  bind  themselves  to  this 
extent ;  but  that  in  such  cases,  the  defendant  was 
liberated  on  giving  a  stipulation  with  sureties  to  pay 
tJie  costs  and  eaypenses  of  the  suit  which  might  be 
awarded  against  hingi. 

To  imprison  a  defendant  and  to  keep  him  in  close 
confinement  during  the  pendency  of  the  suit,  for 
want  of  sureties  to  pay  the  debt  or  damages  which 
may  or  may  not  be  decreed  against  him,  when  at 
the  same  time  he  is  able  and  willing  to  find  sureties 
for  his  appearance  in  court  from  time  to  time  as 
often  as  his  presence  may  be  required,  and  his  sub- 
mission to  its  orders  and  decrees,  would  certainly  be 
oppressive. 

We  shall  presently  see,  however,  assuming  the 
new  rule  to  be  imperative,  so  as  in  all  cases  to 
require  the  marshal  to  exact  the  specified  bail  as 
the  only  condition  on  which  he  is  permitted  to  libe- 
rate the  defendant,  that  the  hardships  which  might 
otherwise  result  from  it  would  probably  be  in  a 
great  'degree  mitigated  by  another  rule;  but  it 
becomes  a  question,  nevertheless,  of  considerable 
interest,  whether  the  third  rule  ought  to  receive  so 
rigid  a  construction.  The  phraseology  of  the  rule, 
as  we  have  said,  is  potential:  "the  marshal  may 
take  bail,"  etc.  The  word  may,  occuring  in  statutes, 
is  sometimes  construed  to  be  equivalent  to  shaU; 
but  this  is  only  when  the  obvious  design  of  the  act 
requires  such  an  interpretation.  If  this  rule  formed 
a  part  of  a  new  code  of  procedure  for  a  court  newly 


STIPULATION.  91 

created,  there  would  be  strong  ground  for  holding  ^°f^  *• 
it  to  be  absolutely  imperative.  The  presumption 
would  in  such  case  be  irresistible,  of  an  intention 
that  the  defendant  should  not  be  liberated  without 
some  security ;  and  this  form  of  security  being  the 
only  one  designated,  it  would  be  the  only  one  which 
the  marshal  would  have  any  authority  to  exact. 
But  these  rules  pertain  to  tribunals,  and  to  a  system 
of  procedure  therein,  already  in  existence ;  and  ac- 
cording to  an  established  usage  of  these  courts,  the 
defendant,  on  his  arrest,  was  required  to  give  bail 
only  for  his  appearance  on  the  return  of  the  pro- 
cess. The  question,  therefore,  is,  whether  it  was 
intended,  by  the  new  rule,  absolutely  to  abolish  this 
usage.  It  might  not  unreasonably  have  been  sup- 
posed that  defendants  who,  on  being  arrested,  should 
have  it  in  their  power,  without  difficulty,  to  find 
sureties  to  the  ejOfect  specified  in  the  rule,  might 
prefer  to  give  it  at  once,  instead  of  being  obliged 
to  give  new  security  on  the  return  of  the  process ; 
and  it  does  not  seem  extravagant  to  presume  that  it 
was  the  design  of  this  rule,  not  to  compel,  but  to 
put  it  in  the  power  of  defendants  to  do  so.  But  if 
the  courts  adopt  this  construction,  they  wUl  it  is 
presumed,  still  consider  the  rule  obligatory  on  them 
with  respect  to  the  form  of  the  security  to  be 
exacted  on  the  return  of  the  process,  unless  it  should 
clearly  appear  that  the  defendant  is  unable  to  find 
sureties  willing  to  bind  themselves  to  the  extent 
specified  in  the  rule.  In  such  a  case,  having,  as  it 
is  presumed,  the  power  to  take  the  mere  personal 
security  of  the  defendant,  by  admitting  him  to  his 


92  ADMIRALTY  PRACTICE. 

TOL^s.  juratory  caution,  when  his  imprisonment  would 
otherwise  be  inevitable,  the  courts  would  probably 
be  authorized,  independently  of  the  other  rule 
alluded  to  above,  and  which  will  presently  be  more 
particularly  noticed,  to  exercise  the  lesser  power  of 
relieving  him  from  finding  sureties"  for  the  payment 
of  the  principal  sum  tjtiat  might  be  awarded  against 
him  by  the  decree,  upon  his  offering  to  secure  the 
payment  of  costs ;  according  to  the  practice  above 
mentioned,  of  the  District  Court  for  the  District  of 
Massachusetts. 

But  admitting  the  third  rule  to  be  imperative, 

there  is,  as  already  observed,  another  rule  which 

seems  to  furnish,  to  a  considerable  extent,  an  antidote 

to  the  inconveniences  and  hardships  which,  without 

it,   might  be  apprehended.    The  twenty-ffth  rule 

prescribes  that  "  In  all  cases  of  libels  in  persona/m, 

the  court  may,  in  its  discretion,  upon  the  appearance 

of  the  defendant,  where  no  bail  has  been  taken  and 

no  attachment  of  property  has  been  made  to  answer 

stipulation    the  exigency  of  the  suit,  require  the  defendant  to 

pearanMof  g^^®  ^  stlpulatlon  wlth  sureties  in  such  sum  as  the 

dant  in  c">   court  shall  direct,  %opa/y  all  costs  and  expenses  which 

tain  cases.  ^  ^ 

shall  be  awarded  against  him  in  the  suit  upon  the 
final  adjudication  thereof,  or  by  any  interlocutory 
order  in  the  process  [progress]  of  the  suit." 

The  direct  object  of  this  rule  may  have  been  to 
provide  for  the  case  of  a  voluntary  appearance  of 
the  defendant,  in  pursuance  of  a  "  simple  monition 
in  the  nature  of  a  summons,"  issued  instead  of  a 
warrant  of  arrest,  in  pursuance  of  the  second  rule. 
But  there  is  nothing  in  the  language  of  it  which 
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requires  its  limitation  to  such  cases,  nor  is  it  by  any  ohap.4. 
means  clear  that  such  limitation  was  contemplated  ; 
and  as  the  case  of  a  defendant,  who  has  been  arrested 
on  a  warrant  of  arrest,  and  who,  for  want  of  bail, 
has  been  held  in  custody  and  brought  into  court  on 
the  return  of  the  process,  is  equally  within  its  terms, 
no  reason  is  perceived  why  the  courts  should  not 
apply  it  to  such  a  case;  and  such,  it  is  apprehended, 
will  be  their  duty.  It  is  true  that  the  effect  of  the 
third  rule,  if  it  is  to  be  deemed  mandatory  and 
absolute,  will  still  be  to  deprive  defendants  of  their 
former  privilege  of  being  discharged  from  arrest 
before  the  return  day  of  the  warrant,  on  giving  bail 
simply  for  their  appearance,  unless,  indeed,  the 
courts  should  feel  warranted,  as  possibly  they  may 
do,  under  special  circumstances,  to  permit  the  defen- 
dant to  be  brought  in  before  that  day ;  and,  assuming 
this  to  be  an  "  appearance  "  within  the  requirement 
of  the  twenty-fifth  rule,  allow  him  then  to  give  the 
stipulation  therein  designated.  Be  this,  however, 
as  it  may,  as  only  a  few  days  generally  intervene 
between  the  test  and  return  day  of  the  warrant, 
the  defendant  can,  at  most,  under  this  construction 
of  the  twenty-fifth  rule,  be  subjected  to  but  a  very 
brief  imprisonment. 

With  regard  to  the  prescribed  condition  of  the 
stipulation  to  be  exacted  in  pursuance  of  the  twenty- 
fifth  rule,  "  to  pay  all  costs  and  expenses."  etc.,  it 
would  probably  have  been  better,  had  the  rule  in 
terms  required  the  further  condition  of  abiding  all 
interlocutory  orders  and  the  final  judgment  of  the 
court,  in  conformity  to  the  stipulation  in  jvdicio 
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vra^2.    sistmdi;  but  it  is  supposed,  notwithstanding  the 
omission,  that  the  courts  may,  in  their  discretion, 
still  require  this  condition  to  be  superadded. 
^elfuCJ™        TnQfomtk  rule  prescribes  that  "  In  all  suits  in 
lion oilT  personam,,  where  goods  and  chattels,  or  credits  and 
crel'iS!""    effects  are  attached  under  such  warrant(ffl)  authori- 
zing the  same,  the  attachment  may  be  dissolved  by 
order  of  the  court  to  which  the  same  warrant  is 
returnable,  upon  the  defendant,  whose  property  is 
so   attached,   giving  a  bond   or  stipulation   with 
sufficient  sureties  to  abide  by  all  orders,  interlocutory 
or  final,  of  the  court,  and  pay  the  amount  awarded 
by  the  final  decree  rendered  in  the  court  to  which 
the  process  is  returnable,  or  in  any  appellate  court." 
This  stipulation,  it  will  be  observed,  like  that 
required  on  the  arrest  of  the  person,  combines  the 
Roman  stipulation  injvdicio  sister e,  and  \hdA,judir 
catum  sol/oere. 


II.  In  Actions  in  Rem. 

The  foregoing  are  all  the  forms  of  stipulation 
required  by  the  Rules  of  Admiralty  Practice,  in 
suits  in  personcmi '  and  I  proceed  to  notice  those 
pertaining  to  suits  in  rem. 
on'putung  ^y  *^®  twenty-sixth  rule,  it  is  ordained  that  the 
claimant  upon  putting  in  his  claim,  "shall  file  a 
stipulation  with  sureties  in  such  sum  as  the  court 
shall  direct,  for  the  payment  of  all  costs  and  ex- 


ia  claim. 


(o)  A  warrant  to  arrest  the  defendant,  with  a  clause  therein,  if  he 
cannot  be  found,  directing  his  goods  and  chattels,  or,  for  want  thereof, 
his  credits  and  effects  to  be  attached.    See  Rule  ri.,  Appendix. 
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penses  which  shall  be  awarded  against  him  by  the  ™f£:  *■ 
final  decree  of  the  court,  or,  upon  appeal,  by  the  ap- 
pellate court."  This  rule  is  merely  declaratory  of 
what  is  understood  to  have  been  the  uniform 
antecedent  practice  of  the  American  courts.  The 
specified  amount  in  which  the  security  is  to  be  taken, 
is  regulated  by  the  usage  or  rules  of  the  courts 
respectively.  In  the  District  Court  for  the  Southern 
District  of  New- York,  the  sum  of  $250  is  pre- 
scribed by  express  rule(«) ;  and  a  correspondent 
usage  exists  in  the  District  Court  for  the  Northern 
District.  The  sum  usually  required  in  the  New 
England  districts  is  understood  to  be  $200.  Under 
extraordinary  circumstances  requiring  a  larger  sum, 
a  special  order  would  doubtless  be  made  for  that 
purpose.  It  is  a  simple  security  for  costs,  in  the 
most  stringent  form,  however,  to  pay  absolutely. 

The   thirty-fowth  rule   ordains   that  any  third  pjrf„*'in^ 
person,  who  in  a  suit  in  rem  shall  intervene  for  his  for  hu'Sf- 

,  ter6st. 

own  interest,  shall,  in  like  manner,  upon  filing  his 
allegations,  "give  a  stipulation  with  sureties  to  abide 
hy  the  final  decree  rendered  in  the  cause,  and  to  pay 
all  such  costs  and  expenses  and  dcmiages  as  shall 
be  awarded  by  the  court  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate 
court." 

The  tenth  rule,    after    providing  for  the  sale,  uvery^of " 
pending  the  suit,    on    the  application  of   either  MheAwnga, 

^  °  '  ^^  _  to  the  claim- 

party,  of  perishable  "  goods  or  other  things  "  under  ""■ 

arrest,  proceeds   as  follows :   "  Or  the   court  may, 

(a)  Rule  44. 
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voL^a.  upon  the  application  of  tte  claimant,  order  a  de- 
livery thereof  to  him  upon  a  due  appraisement  to 
be  had  under  its  direction,  either  upon  the  claim- 
ant's depositing  in  court  so  much  money  as  the 
court  shall  order,  or  upon  his  giving  a  stipulation 
with  sureties  in  such  sum  as  the  court  shall  direct, 
to  abide  by  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  the  court  or  the  appellate 
court,  if  any  appeal  intervenes,  as  the  one  or  the 
other  course  shall  be  ordered  by  the  court(a)." 
On  the  de-  The  dm&fhih,  rule  further  directs,  that  "  In  like 
ship-  manner,  where  any  ship  shall  be  arrested,  the  same 

may,  upon  the  application  of  the  claimant,  be 
delivered  to  him  upon  a  due  appraisement  to  be 
had  under  the  direction  of  the  court,  upon  the 
claimant's  depositing  in  court  so  much  money  as 
the  court  shall  order,  or  upon  giving  a  stipulation 
with  sureties  as  aforesaid." 

These  rules,  in  providing  the  alternative  of  a 
deposit  of  money  in  pledge,  pignori^  for  the  pro- 
perty, adopt  another  form  of  security  in  use  in  the 
Roman  tribunals. 

In  all  these  rules,  it  will  be  seen,  the  word  "  sure- 
ties," in  the  plural,  is  used,  as  it  also  is  by  the 
elementary  writers  who  treat  of  the  admiralty 
stipulation ;  but  it  is  not  supposed  to  be  indis- 
pensably necessary,  in  all  cases,  to  exact  more  than 
one  surety.  The  only  object  in  view  is  to  secure 
the  rights  of  the  opposite  party ;  and  when  a  single 

(a;  Whether  this  part  of  the  tenth  rule  extends  to  any  other  than 
perishahle  property,  seems  doubtful.  On  this  subject,  see  post,  chap. 
5,  §  2. 
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surety  is  sufficient  for  this  purpose,  doubtless  one   chap.*. 
only  may  be  taken. 

These  rules  relative  to  suits  in  rem,  were  not 
intended  to  change  or  modify  the  correct  antece- 
dent practice,  but  to  declare  d,nd  establish  it.  They 
require  of  the  owner  of  the  property  proceeded 
against,  as  the  condition  on  which  he  is  to  be  per- 
mitted to  appear  in  court  as  claimant,  and  in  that 
character  to  contest  the  demand  of  the  libellant, 
that  he  shall  give  security  for  any  costs  that  may 
be  adjudged  against  him  in  the  suit;  and' they 
exact  the  like  condition  of  any  third  person  who 
comes  into  court  for  the  purpose  of  enforcing  any 
claim  which  he  pretends  to  have  against  the  same 
property,  and  who  in  such  case  is  said  to  intervene 
for  his  interest :  and,  lastly,  if  the  owner  desires  to 
have  the  thing  under  arrest  re-delivered  to  him,  for 
the  purpose  of  enjoying  the  use  of  it  during  the 
continuance  of  the  suit,  or  of  saving  the  heavy 
expense  of  having  it  remain  in  the  custody  of  the 
law,  he  is  required  to  give  security  to  the  libellant 
for  its  appraised  value,  or  to  deposit  an  equivalent 
sum  of  money  in  court,  subject  to  be  applied  to  the 
satisfaction  of  the  libellant's  demand  should  it 
prove  to  be  valid.  It  is  of  course  optional  with 
the  owner  to  appear  in  the  character  of  claimant 
and  defendant,  or  not;  and  if  he  does  so,  it  is 
equally  at  his  option  to  apply  for  a  re-delivery  of 
his  property,  or  not. 

It  is  matter  of  surprise  that,  so  far  at  least  as  I 
am  informed,  owners  of  vessels  so  frequently  omit, 
in  this  country,  to  avail  themselves  of  their  right 

13 
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voL^2.  ^Q  have  their  property  released  from  arrest,  but 
leave  it  subject  to  the  marshal's  charges  for  custody 
fees,  sometimes  for  months,  when,  at  very  little 
inconvenience  and  expense,  they  could  regain  the 
possession  and  use  of  it.  There  are  cases,  it  is  true, 
where  there  may  be  no  adequate  motive  for  desiring 
its  release,  and  where  it  may  even  be  for  the  interest 
of  the  owner  to  suffer  it  to  remain  and  be  sold, 
either  by  an  interlocutory  order,  or  under  the  final 
decree  of  the  court ;  as  in  a  suit  for  salvage,  where 
the  vessel  is  so  much  damaged  as  to  be  unfit  for  use, 
without  expensive  repairs ;  or  when  the  claims  upon 
the  property  amount  to  the  whole  or  a  large  propor- 
tion of  its  value :  but  where  the  sum  in  dispute  is 
inconsiderable,  as  is  frequently  the  case  in  suits  by 
material-men,  and  especially  in  suits  for  mariners' 
wages,  the  interest  of  the  owner  would  in  general 
be  essentially  promoted  by  re-possessing  himself  of 
his  property  at  once.  Such,  I  infer,  is  the  practice 
in  England ;  where  the  owner,  upon  his  first  appear- 
ance, gives  security  by  a  single  stipulation  for  costs, 
and  also  for  the  payment  of  the  sum  which  shall  be 
awarded  against  him  by  the  final  decree.  If  the 
stipulation  is  taken  and  acknowledged  before  a  com- 
missioner 'at  a  distant  port,  he  at  once  orders  the 
vessel  to  be  discharged ;  and  if  it  is  given  in  court, 
a  supersedeas  is  immediately  issued  to  the  marshal. 
The  above  recited  rules,  it  has  been  seen,  speak 
of  an  appraisement  of  the  property,  and  seem  to 
imply  that  the  caution  must  be  for  its  full  value. 
There  are  cases,  undoubtedly,  which  require  an 
appraisement,  unless  the  parties  can  agree  upon  the 
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value  of  the  property ;  as  in  a  suit  for  salvage,  where  ^°11'  *• 
the  amount  to  be  decreed  depends  on  the  value  of 
the  property  saved ;  or,  when  the  libellant's  claim 
equals  or  exceeds  in  amount  the  whole  value  of  the 
property,  as  is  not  unfrequenily  the  case  in  suits  to 
enforce  an  express  or  implied  hypothecation  for 
supplies  and  repairs,  and  as  may  be  the  case  in  a 
suit  for  damage  by  collision,  or  other  tort.  In  cases 
of  these  latter  descriptions,  it  is  not  only  necessary 
that  the  value  of  the  thing  should  be  determined, 
but  it  is  proper  also  that  the  security  given  should 
extend  to  that  amount.  In  the  High  Court  of 
Admiralty  of  England,  however,  security  is  taken 
for  a  less  amount,  even  in  cases  of  salvage ;  and  in 
ordinary  cases,  where  a  specific  sum  is  claimed,  the 
security  is  for  that  sum,  without  regard  to  the  value 
of  the  ship(ffl).  It  was  doubtless  very  suitable,  in 
a  general  declaratory  rule,  to  recognize  the  propriety 
of  an  appraisement,  preparatory  to  the  delivery  of 
the  property  to  the  claimant ;  but  it  is  supposed 
that  what  has  been  described  as  the  practice  in 
England,  may,  with  perfect  propriety  as  well  as 
great  utihty,  be  followed  here. 

It  is  necessary  now  to  notice  an  act  of  Congress,  ^°'^°^g 
passed  when  this  work  was  nearly  ready  for  the  ^"^' 
press,  the  design  of  which  appears  to  have  been  to 
facilitate,  and  as  far  as  practicable  to  insure,  substan- 
tially, the  course  of  practice  above  recommended, 
and  at  the  same  time  to  extend  it.  The  act,  it  will 
be  seen,  also,  has  the  further  useful  design  of  dis- 

(a)  See  Marriott's  Formulary,  270-274,  355,  et  passim;  Robinson's 
Dodson's  and  Haggard's  Reports,  paasint. 
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TOL^a.  couraging  the  prosecution  in  the  admiralty  of  suits 
for  trivial  amounts.  Whether  its  provisions  for  this 
purpose  are  wise  and  just,  is  a  question  upon  which 
it  might  be  deemed  unbecoming  in  me  to  express 
an  opinion.  It  is  entitled  "An  act  for  the  reduction 
of  costs  and  expenses  of  proceedings  in  admiralty,, 
against  ship  sand  vessels ;"  and  it  enac^  "  that  in 
any  case  brought  in  the  courts  of  the  United  States 
exercising  jurisdiction  in  admiralty,  TSfhere  a  warrant 
of  arrest,  or  other  process  in  rem,  shall  be  issued,  it 
shall  be  the  duty  of  the  marshal  to  stay  the  execu- 
tion of  such  process,  or  to  discharge  the  property 
arrested  if  the  same  has  been  levied  on,  receiving 
from  the  claimant  of  the  same  a  bond  or  stipulation 
in  double  the  amount  claimed  by  the  libellant,  with 
sufficient  surety,  to  be  approved  by  the  judge  of  the 
said  court,  or  in  his  absence  by  the  collector  of  the 
port,  conditioned  to  abide  and  answer  the  decree  of 
the  court  in  such  cause ;  and  such  bond  or  stipula- 
tion shall  be  returned  to  the  said  court,  and  judg- 
ment on  the  same,  both  against  the  principal  and 
sureties,  may  be  recovered  at  the  time  of  rendering 
the  decree  in  the  original  cause:  provided  that  the 
entire  costs  in  any  such  case,  in  which  the  amount 
recovered  by  the  libellant  shall  not  exceed  one  hun- 
dred dollars,  shall  not  be  more  than  fifty  per  centum 
of  the  amount  recovered  in  the  same;  which  costs 
shall  be  applied  first  to  payment  of  the  usual  fees 
for  witnesses,  and  the  commissioner,  where  a  com- 
missioner shall  act  on  the  case,  and  the  residue  be 
divided  pro  rata  between  the  clerk  and  marshal, 
under  the  direction  of  the  judge  of  the  court  where 
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the  case  may  be  tried:  provided,  further,  that  no    chap.  4. 
attorney's  or  proctor's  ;fees  shall  he  allowed  or  paid 
out  of  the  said  costs  (a). 

•  Under  this  act,  as  I  understand  it,  the  required  J^n^'ae' 
security  may  be  offered  to  the  marshal  at  any  time 
after  the  receipt  by  him  of  the  warrant  of  arrest ; 
and  he  is  thereupon  bound,  if  before  the  execution 
of  the  warrant,  to  abstain  from  executing  it,  and  if 
afterwards,  to  release  the  property  from  arrest.  The 
security  is  to  be  given  by  "the  claimant."  A  claim- 
ant, in  the  language  of  the  admiralty,  is  one  who 
has  appeared  in  the  suit,  claiming  to  be  the  owner, 
or  agent  of  the  owner  of  the  property,  and  who, 
upon  satisfactory  evidence  of  proprietary  interest, 
is  admitted  hy  the  cowrt  as  such ;  but  to  put  this 
interpretation  upon  the  term  dairrumt^  as  it  stands 
in  this  act,  would  be,  to  a  great  extent,  to  defeat  its 
policy,  and  would  moreover  be  inconsktent  with,  the 
right  conferred  by  it  to  give  security  before  an 
actual  arrest. 

The  reasons  for  requiring  evidence  of  proprietary 
interest  in  the  person  who  appears  before  the  court, 
demandiug  to  be  admitted  as  claimant,  are,  1,  that 
by  being  so  admitted,  he  acquires  the  right  to  con- 
test the  claim  of  the  libellant,  which  it  would  be 
unjust  to  allow  a  stranger  to  do ;  and,  2,  that  he 
thereby  also  becomes  entitled  of  course  to  the  res- 
titution of  the  property,  in  case  the  libellant  fails 
in  his  suit,  or  to  the  balance  that  may  remain  in 
court  after  satisfying  the  libellant's  demand,  where 

(a)  Act  of  March  3, 1847,  ch.  55. 
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Toi^2.  the  property  has  been  sold  for  that  purpose  under 
a  decree  of  the  court.  But  as  the  omission  of  the 
marshal  to  execute  his  process,  when  the  security  is 
offered  beforehand ;  or  his  mere  release  of  it,  upon 
the  tender  of  security,  after  arrest,  can  confer  no 
such  rights,  no  injustice  or  inconvenience  seems 
likely  to  result  from  construing  the  word  "  claim- 
ant," in  the  act,  as  importing  any  person  who 
chooses  to  assume  that  character,  and  offers  the' 
required  security ;  unless,  indeed,  the  marshal  should 
have  good  reason  to  suspect  some  fraudulent  or 
unlawful  design.  If  a  person  has  already  appeared 
in  court,  and  been  admitted  as  claimant,  he  will  of 
course  be  the  proper  person  to  give  the  security ; 
and  should  one  who  has  already  given  security, 
appear  and  demand  admission  in  court  as  claimant, 
it  will  doubtless  still  be  the  duty  of  the  court, 
nevertheless,  to  require  the  usual  evidence  of  his 
ownership  before  admitting  him  as  such. 

It  is  not  supposed  that  the  giving  of  security 
under  this  act  has  the  effect  of  subjecting  the  person 
of  the  party  by  whom  it  is  given,  to  the  jurisdiction 
of  the  court,  except  for  the  single  purpose  of  ulti- 
mately enforcing  the  security  should  it  become 
necessary.  He  is  to  bind  himself,  and  his  surety  or 
sureties  are  to  be  bound  for  him,  that  he  will  "abide 
and  answer  the  decree  of  the  court  in  such  cause ;" 
the  meaning  of  which  is  supposed  to  be,  simply,  that 
he  will  pay  the  amount  awarded  to  the  libellant, 
including  costs,  by  the  final  decree  of  the  court.  If 
this  view  of  the  intention  of  the  act  is  correct,  it 
will  follow  that  unless  the  claimant  under  the  act 
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also  appears  and  is  admitted  as  claimant  in  court,  chap.  4. 
he  cannot  be  permitted  to  contest  the  demand  of 
the  libellant,  nor  be  compelled  to  answer  interroga- 
tories ;  not  being,  in  fact,  a  party  to  the  suit.  It  is 
presumed,  also,  that  the  right  secured  by  the  act  to 
the  release  of  the  property  on  giving  security,  is 
unaffected  by  the  previous  appearance  and  admis- 
sion of  the  party  as  claimant.  The  result,  therefore, 
appears  to  be,  that  the  owner  of  the  property  pro- 
ceeded against  may  obtain  its  release  without 
appearing  in  the  suit  at  all ;  and  even  when  he  has 
so  appeared,  he  may  still  do  so  without  any  appli- 
cation to  the  court  for  that  purpose.  In  these 
respects,  the  act  is  an  innovation  upon  the  antece- 
dent practice  of  the  American  courts.  The  security 
required  by  the  act,  it  will  be  observed,  is  equivalent 
to  the  stipulation  for  costs  to  be  given  on  putting 
in  a  claim,  and  also  that  antecedently  required, 
properly  denominated  bail  to  the  action,  on  a  de- 
livery of  the  thing ;  but  it  is  still  left  to  the  choice 
of  the  owner  who  desires  to  contest  the  suits,  either  security 

may  be 

to  give  security  under  the  act,  and  thereby  obtain  ||J,e°fonn, 
the  release  of  the  property,  or  merely  to  give  a 
stipulation  for  costs,  leaving  the  property  in  the 
custody  of  the  law. 

In  the  High  Court  of  Admiralty  of  England,  ^^'^l^^f 
when  the  suit  is  m^er,S(mam  against  the  master,  as 
well  as  in  rem  against  the  ship,  and  bail  to  the 
action  is  given  by  the  owner,  the  master,  as  well  as 
the  ship,  is  released  from  arrest.  I  presume  such 
would  be  the  practice  of  our  courts ;  for  the  rights 
of  the  libellant  having  been  thus  made  secure, 
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T0L^2.  there  would  be  no  propriety  in  detaining  the 
master  in  custody  until  he  should  give  additional 
security.  It  may  be  supposed  that  by  the  equity 
of  this  statute;  the  same  consequence  would  foUow 
in  an  action  against  the  ship  and  master,  from  the 
giving  of  security  by  the  claimant  under  the  act. 

It  is  necessary  now  to  revert  to  the  rules  which 
have  been  the  subject  of  comment  in  this  chapter, 
and  to  consider  them  in  connection  with  some  of  the 
others,  for  the  purpose  of  endeavoring  in  some 
degree  to  dissipate  the  unfortunate  obscurity  in 
which,  in  some  respects,  they  have  left  the  subject 
involved. 
m^™'  By  the  third,  rule,  as  we  have  seen,  the  marshal  is 

*'  bond "  and  ^.'^  ^  t*    ^        -i     n        l  ii      "l 

"siipuia-      authorized,  upon  the  arrest  of  the  defendant,  to  "take 

tion,"  as  '      i^  ' 

Kuic^"a?/  bail" — "%  lond  or  st-^vlation  f  and  the  same 
.idered  as  phraseologv  occurs  also  in  the  fourth  and  sixth  rules. 
The  question  therefore  necessarily  arises,  whether 
the  words  hond  and  stipulation  are  in  these  rules 
used  synonimously ;  or,  whether  by  the  term  hond 
it  was  intended  to  designate  the  instrument  under 
seal  and  executed^  known  under  this  appellation  in 
the  common  law  courts.  This  is  a  question  of  con- 
siderable practical  importance;  because  if  the 
former  construction  be  the  true  one,  serious  doubts 
might  be  entertained  concerning  the  validity  of 
common  law  bonds,  should  they  be  taken  instead 
of  a  stipulation.  One  reason  which  may  be  sup- 
posed to  favor  this  construction,  is,  that  the 
admiralty  securities  are,  in  the  English  High 
Court  of  Admiralty,  denominated  honds  as  well  as 
cautions  and  stipidations.    Thus,  the  caption  to  a 
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form  for  a  stipulation  given  in  Marriott's  Formulary,  chap.  t. 
to  be  "  taken  and  acknowledged,"  is,  "  Form  of  the 
Bail  Bond ;"  and  at  the  end  of  it,  there  is  this 
direction :  "  Note — The  Bond  is  not  to  be  sealed  (a)." 
Indeed,  it  seems  to  be  called  by  either  name  in- 
differently (5). 

But  a  stronger  reason  for  supposing  the  term 
"  bond  "  to  have  been  used  as  but  another  name  for 
stipulation,  is  to  be  found  in  the  language  of  the 
fifth  rule.  It  is  as  follows  :  "  Bonds  or  stipulations 
in  admiralty  suits  may  be  given  and  taken  in  open 
court,  or  at  chambers,  or  before  a  commissioner  of 
the  court  who  is  authorized  by  the  court  to  take 
affidavits  of  bail  [acknowledgments  of  bail  and 
affidavits],  and  depositions  in  cases  pending  before 
the  court."  It  can  hardly  be  supposed  to  have 
been  intended  to  require  the  party  and  his  sureties 
to  go  before  the  court,  the  judge,  or  a  commissioner, 
to  execute  a  bond,  or  to  acknowledge  it. 

It  has  long  been  customary  in  the  District  of 
Massachusetts,  and,  as  it  is  supposed,  also  in  the 
other  districts  composing  the  First  Circuit,  for  the 
marshal,  on  the  arrest  of  a  defendant  in  an  action 
in  personam.,  to  take  bail  for  his  appearance,  in  the 
form  of  a  common  bond ;  but  the  bond  is  simply 
executed  in  the  presence  of  witnesses,  by  whom  its 
execution  is  attested  as  in  ordinary  cases.  If  there 
were  no  grounds  for  distrust  as  to  the  genuineness 
of  this  rule,  therefore,  it  would  seem  to  be  nearly 

(a)  Marriott's  Formulary,  272. 

(6)  See,  for  example,  1  Haggard's  R.,  312. 
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TOL^z.  conclusive  as  evidence  that  the  terms  in  question 
were  used  in  the  same  sense.  But  the  force  of  this 
evidence  is  greatly  weakened,  if  not  neutralized,  by 
the  thirty-fifth  rule,  which  is  as  follows:  "Stipula- 
tions in  admiralty  and  maritime  suits  may  be  taken 
in  open  court,  or  by  the  proper  judge  at  chambers, 
or,  under  his  order,  .by  any  commissioner  of  the 
court,  who  is  a  standing  commissioner  of  the  court, 
and  is  now  by  law  authorized  to  take  affidavits  of 
bail  [acknowledgments  of  bail  and  affidavits],  and 
also  depositions  in  civil  causes  pending  in  the  courts 
of  the  United  States."  In  this  rule,  it  will  be 
observed,  the  word  hond  is  not  used.  It  is  scarcely 
to  be  imagined  that  it  was  really  intended  to  pro- 
mulgate both  of  these  rules.  Undoubtedly  the 
reports  of  the  proceedings  of  the  Supreme  Court, 
sent  forth  by  its  reporter,  are  in  general  to  be 
regarded  as  authoritative,  and  under  ordinary  cir- 
cumstances it  would  be  presumptuous  to  question 
their  genuineness :  but  these  rules  are,  upon  their 
face,  marked  by  defects  too  gross  to  be  imputed  to 
the  court,  and  furnish  evidence  therefore  of  very 
great  and  reprehensible  carelessness  on  the  part  of 
some  one  or  more  of  the  intermediate  agents  through 
whose  hands  they  passed  after  leaving  those  of  the 
court.  Both  of  them,  as  we  have  seen,  contain  the 
senseless  words  "  affidavits  of  bail,"  instead  of  the 
words  cuihnowledgmerhts  of  hail  and  affidavits. 
Neither  these  senseless  words,  nor  the  scarcely  less 
unhappy  jargon  "or  under  his  order,  by  a  commis- 
sioner of  the  court,  who  is  a  standing  commissioner 
of  the  court,  and  is  now  authorized,"  etc.,  which  forms 
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a  part  of  the  thirty-fiftli  rule,  could  have  been  chap.  i. 
written  by  any  member  of  the  court,  or  received  its 
assent.  According  to  the  literal  construction  of  the 
rule,  as'  printed,  a  special  authority  from  the  judge 
to  a  standing  commissioner  would  be  necessary 
before  he  could  act;  a  restriction  inconsistent  with 
one  of  the  main  objects  of  the  rule,  and,  pro  tanto, 
destructive  of  its  utUity.  Happily,  however,  there 
is  no  great  difficulty  in  discerning  what  must  really 
have  been  intended  by  this  rule.  It  is  an  established 
practice  in  the  High  Court  of  Admiralty  in  England, 
to  appoint  commissioners  to  take  stipulations  at  par- 
ticular ports  where  their  presence  is  most  likely  to 
be  needed ;  and,  also,  when  occasion  requires,  to 
issue  a  special  commission  to  act  in  a  particular 
case(a).  The  design  of  the  rule  probably  was  to 
■provide  for  the  taking  of  these  securities,  not  only 
by  the  court  and  the  judge,  but.  also  both  by  the 
standing  commissioners  of  the  court,  and  by  com- 
missioners specially  appointed  for  the  purpose.  It 
may  be  difficult  to  find,  in  the  language  of  the  rule 
as  printed,  sufficient  authority  for  the  appointment 
of  special  commissioners ;  but  this  authority  is  sup- 
posed to  be  inherent  in  the  courts  as  courts  of 
admiralty  and  maritime  jurisdiction,  and  no  objec- 
tion is  perceived  to  its  exercise  independently  of  the 
rule.  The  thirty-fifth  rule  is,  therefore,  in  substance, 
sufficient  for  all  the  exigencies  of  the  case ;  and  if 
it  may  be  assumed,  first,  that  only  one  of  these  rules 
is  to  be  regarded  as  operative,  and,  secondly,  that 

(a)  Forms  of  these  commissions  are  given  in  Marriott's  Formulary, 
267,  309. 
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vra«  2.  ^[^Q  thirty-fifth  is  the  one  which  is  to  be  so  regarded, 
the  question  under  consideration  will  be  relieved  of 
so  much  of  its  difficulty  as  arises  from  the  apparent 
anomaly  of  providing  for  the  acknowledgment  of 
bonds.  In  favor  of  these  assumptions,  there  is  the 
great  improbability  of  any  intention  to  promulgate 
both  rules ;  the  ambiguity  of  the  fifth  rule ;  the  sub- 
stantial fitness  and  sufficiency  of  the  thirty-fifth ;  the 
fact  of  its  being  placed  last  in  the  order  of  arrange- 
ment, and  its  more  natural  and  suitable  relative 
position  with  respect  to  the  other  rules.  Leaving 
the  fifth  rule  out  of  the  question,  as  it  seems  upon 
these  grounds  reasonable  to  do,  I  proceed  to  state 
some  considerations,  which  appear  to  favor,  if  not 
warrant,  the  conclusion  that  the  term  ioTid,  in  the 
third,  fourth  and  sixth  rules,  was  intended  to  be  used 
in  its  ordinaiy  acceptation. 

These  rules  all  relate  to  actions  in  personam ; 
and  they  are  the  only  ones  relating  to  this  form  of 
action,  in  which  either  of  the  two  words  in  question 
occurs,  except  the  twenty-fourth,  in  which  the  term 
stipulation  alone  is  used  to  designate  the  security 
which  the  court  is  authorized  to  exact  of  the  de- 
fendant on  his  appearance,  when  no  bail  has 
previously  been  given,  or  attachment  of  property 
made;  but  the  tenth,  eleventh,  twenty-sixth  and 
thirty-fourth  rules,  on  the  contrary,  all  relate  to  suits 
in  rem;  and,  in  all  these,  with  only  the  exception  just 
mentioned,  the  term  stipulation  alone  is  employed : 
and  this  exact  discrimination  is  supposed  to  furnish 
very  strong  ground  for  the  inference  that  it  was 
designed  and  intended  to  be  significant.    This  in- 
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ference  is,  moreover,  strengthened  by  the  fact,  that  "^il-  *• 
in  the  districts  composing  the  First  Circuit,  the 
practice  of  allowing  the  marshal  to  take  bail  for 
appearance  on  the  arrest  of  the  defendant  in  actions 
in  personam,,  by  bond  executed  in  the  usual  form, 
had  long  prevailed,  and  was  supposed  to  be  sanc- 
tioned by  the  third  rule  of  admiralty  practice  in 
those  districts(«). 

The  rules  of  admiralty  practice  were  framed  and 
adopted  before  the  death  of  the  late  Mr.  Justice 
Story  ;  and  from  the  lively  interest  he  was  known 
to  feel  in  whatever  pertained  to  the  admiralty  branch 
of  the  jurisdiction  of  the  courts  of  the  United  States, 
it  is  morally  certain  that  his  attention  was  earnestly 
directed  to  an  act  of  the  court,  so  deeply  affecting 
the  subject.  He  was,  of  course,  familiar  with  the 
practice  of  the  courts  within  his  own  circuit ;  and 
on  comparing  the  rules  of  admiralty  practice  pre- 
scribed by  the  Supreme  Court,  with  those  of  his 
circuit  above  referred  to,  I  find  a  coincidence  not 
only  in  point  of  substance,  but  also  of  arrangement 
and  language,  so  extensive  and  striking,  as  to  lead 
the  mind  irresistably  to  the  conclusion  that  the  one 
code  was  taken  as  a  general  model  for  the  other. 
If,  therefore,  it  had  been  the  intention  of  the 
Supreme  Court  to  change  the  practice  in  this 
respect  of  so  large   a  number  of  the   courts,  by 

(o)  The  first  branch  of  this  rule  directs  that  "  On  warrants  to 
arrest  the  person  in  admiralty  and  maritime  causes,  if  the  bail  be 
taken  by  the  marshal  or  his  deputy,  or  other  person  serring  the  same, 
it  shall  be  on  condition  for  the  appearance  of  the  defendant  on  the 
return  day,"  etc. 
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abolishing  the  nse  of  the  bond  altogether,  care 
would  naturally  have  been  taken  to  use  expressions 
plainly  significant  of  such  intention,  instead  of 
employing  language,  to  say  the  least,  equivocal, 
not  to  say  strongly  indicative  of  the  opposite 
intent.  Besides,  if  nothing  more  than  the  admiralty 
stipulation  was  meant,  why-  was  the  term  bond 
coupled  with  it  ?  It  is  difficult  to  concieve  any 
reasonable  answer  to  this  question. 

Upon  the  whole,  therefore,  the  just  conclusion 
appears  to  be,  that  in  personal  actions,  with  the 
exception  above  mentioned  of  cases  arising  under 
the  twenty-fourth  rule,  either  of  these  forms  of 
security  is  admissible(a).  It  is  supposed,  however, 
that  the  choice  between  them,  on  the  arrest  of  the 
defendant,   rests  with  the  marshal,   who,  in  cases 


(a)  It  may  seem  to  the  reader  that  the  author  ought  to  have  made 
some  effort  to  ascertain  the  exact  truth  relative  to  these  rules,  for  the 
purpose  of  enabling  him  more  effectually  to  clear  up  the  obscurity  in 
which  they  are  involved.  He  deems  it  due  to  himself,  therefore,  to 
state,  that  he  long  since  addressed  a  full  and  carefully  framed  letter  of 
inquiry  upon  the  subject,  to  the  Clerk  of  the  Supreme  Court,  who, 
he  doubted  not,  would  be  able,  by  reference  to  his  original  entries  of 
the  Rules,  or,  if  not,  by  inquiries  of  the  court,  then  in  session,  to 
furnish  the  necessary  explanations.  To  this  letter,  Mr.  Carroll  did 
not  see  fit  to  return  any  answer.  The  author,  after  waiting  vainly 
until  the  adjournment  of  the  court,  took  the  liberty  of  addressing  the 
Chief  Justice  on  the  subject.  He  replied  promptly,  and  with  that 
courtesy  which  so  well  befits  high  station,  and  which  always  accompa- 
nies it  when  worthily  filled  ;  but  he  was  unable  from  recollection  to 
furnish  any  light  upon  the  subject,  and  deemed  it  indiscreet  to  hazard 
any  opinion  concerning  it.-  The  late  Mr.  Justice  Story — clarum  et 
venerahile  nomen — ^had  gone  to  his  final  rest.  Had  he  lived,  he  might, 
not  improbably,  for  the  reason  mentioned  in  the  text,  have  been  able, 
from  certain  recollections,  to  give  the  information  I  desired ;  and  I 
should  not  have  failed  to  consult  him  on  the  subject. 
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involving  large  amounts,  may  not  choose  to  assume    oi^-*- 
the  responsibility  of  accepting  or  refusing  the  sure- 
ties offered,  and  may  prefer  to  throw  it  upon  the 
judge  or  commissioner,   and  detain  the  defendant 
until  a  stipulation  is  given. 

With  respect  to  the  securities  to  be  given  in  suits  JK'm  ^ 
tn  rem,  it  seems  very  clear  that  the  form  exclusively  tii« ««'  of 

'  •'  _  •'     March  8, 

contemplated  by  the  Rules  is  that  of  an  admiralty  "*'^'' 
stipulation ;  but  we  have  seen  that  these  rules  have 
been  virtually  superseded  by  a  very  recent  act  of 
Congress  (a).  By  the  terms  of  this  act,  the  bail  to 
be  given  is  to  be  "a  bond  or  stipulation."  There 
may  be  ground  for  doubt  whether  the  term  "  bond  " 
in  the  act  was  intended  to  be  used  in  its  common 
law  acceptation,  or  only  as  synonimous  with  "  stipu- 
lation," as  it  is  often  used  in  admiralty;  but  the 
design  of  the  act  being  to  simplify  and  facilitate  the 
proceedings  necessary  to  effect  the  object  in  view, 
the  more  reasonable  presumption  would  seem  to  be 
that  Congress  intended  to  make  it  optional  with  the 
claimant  to  give  the  required  security  either  in  the 
form  of  a  common  bond,  or  in  that  of  an  admiralty 
caution. 

The  court,  or  other  officer,  on  taking  the  stipula-  counpr 

1  7  CD  r  commis- 

tion,  is  bound  to   look  to  the  sufficiency  of  the  Kok'tT"* 

_  .  ^  ,      ,       ^       _         ^  the  suflScien- 

proposed  sureties ;  and  when  it  is  doubted  or  ques-  ^^Jf^'"^ 
tioned,   the  sureties  may  be  sworn(3).    It  is  the 
practice  in  the  High  Court  of  Admiralty  of  Eng- 
land,   also,     to     act     upon    information    derived 
from  merchants  or  others  entitled  to  confidence; 

(a)  Vide  supra,  p.  100.  (6)  Marriott's  Formulary,  271. 
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TOT. 2.  certificates  of  the  collectors  of  revenue;  and  espe- 
cially on  the  reports  of  the  marshal,  certifying  to 
the  sufficiency  of  the  sureties((x).  It  should  appear 
that  each  of  the  sureties  is  worth  the  sum  for 
which  they  are  bound ;  or  that  both  together  are 
worth  double  the  sum,  after  payment  of  their  just 
debts, 
cjommis-  The  stipulation,  when  not  taken  before  the  court, 

sioner  to  ■'■  ' 

?S  8t^.  is  to  be  certified  and  transmitted  to  the  court.  Forms 
u  ation.  ^^  ^^^  various  stipulations  are  given  in  the  appendix. 
They  may  be  taken  and  acknowledged,  as  we  have 
seen,  in  court,  before  the  judge  at  chambers,  before 
one  of  the  commissioners  appointed  by  the  circuit 
court  to  take  acknowledgnients  of  bail,  affidavits, 
etc.,  or  before  a  special  commissioner  appointed  for 
the  purpose. 
Amount  of       As  the  solc  obicct  of  the  security  is  the  attainment 

stipulatioa  ^  *' 

"uMdfVud    of  justice  between  the  parties,  the  court  is  bound  so 
m^b""  *'  to  regulate  the  exercise  of  the  right  to  exact  it,  as 

required.  ^  '-' 

to  prevent  its  abuse  as  well  as  its  abridgment ;  and, 
as  in  actions  in  personam  for  the  recovery  of  unli- 
quidated damages,  it  is  in  the  power  of  the  libellant, 
by  making  an  exorbitant  demand,  to  compel  the 
defendant  to  give  excessive  bail,  or  submit  to  im- 
prisonment for  want  of  it,  it  is  the  duty  and  the 
practice  of  courts  of  admiralty  to  listen  to  applications 
for  the  reduction  of  the  amount  of  the  bail.  So,  too, 
the  sureties,  after  having  been  accepted,  may,  upon 
inquiry,  turn  out  to  have  been  insufficient,  or  they 
may  afterwards  become  so ;  and  in  such  case  the 
party  may,  in  like  manner,  be  called  upon  to  give  new 

(a)  Marriott's  Formulary,  301 ;  Gierke's  Praxis,  tit.  16,  17. 
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sureties(ffl).  This  practice  is  accordingly  sanctioned  ^^^  *• 
and  expressly  affirmed  by  rule  sianik  of  the  Eules  of 
Admiralty  Practice,  which  is  as  follows:  "In  all 
suits  in  personmn,  where  bail  is  taken,  the  court 
may,  upon  motion  for  due  cause  shown,  reduce  the 
amount  of  the  sum  contained  in  the  bond  or  stipu- 
lation therefor;  and  in  cases  where  a  bond  or 
stipulation,  is  taken  as  bail,  or  upon  dissolving  an 
attachment  of  property  as  aforesaid,  if  either  of  the 
sureties  shall  become  insolvent  pending  the  suit,  new 
sureties  may  be  required  by  the  order  of  the  court, 
to  be  given  upon  motion  and  due  proof  thereof (5)." 
It  will  be  seen,  however,  that  the  rule  provides  in 
terms  for  the  mitigation  of  bail  only  where  it  has 
already  been  taken,  and  for  new  securities  only  in 
the  case  of  subsequently  occurring  insolvency  ;  but 
the  rule  ought  not  to  be  construed  as  restrictive,  and 
extends  in  spirit,  at  least,  to  the  case  of  a  defendant 
maliciously  imprisoned  or  held  in  custody  for  want 
of  exorbitant  bail  demanded,  and  to  the  case  of 
imposition  or  mistake  leading  to  the  taking  of 
insufficient  security  originally. 

The  obligation  entered  into  by  the  sureties  to  sureties  not 

_  1     T  •  1  /»         exonerated 

pay  the  amount  awarded  agamst  tne  party  tor  ^fj^^^f'j 
whom  they  have  become  hoTimd.,  jiidicium  solvere,  '"''*'' 
is  absolute,  and  cannot  be  discharged  by  the  sur- 
render of  their  principal(c)  ;  nor  is  it  dissolved  by  5°j^y  ^ 
the  death  of  the  party  (<^. 

(a)  Gierke's  Praxis,  tit.  15,  16. 

(6)  See  Appendix ;  Rules  of  Admiralty  Practice,  Rule  vi, 

(c)  2  Bro.  Civ.  and  Ad.  Law,  412. 

(d)  Ibid;  Hall's  Ad.  Pr.,  25,  n. 
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voL^a.         Stipulations  are  enforced  in  our  courts  by  sum- 
fe^ati"^     mary  process  of  execution («).     Such  is  the  civil 

Whom  en-  i  •  /*»  • 

forced.  j^^  practicc,  and  an  express  assent  to  this  effect  is 
inserted  in  the  stipulation.  It  appears  to  be  the 
uniform  practice  in  the  High  Court  of  Admiralty 
of  England,  however,  before  issuing  an  attachment 
or  execution  against  .the  patties  to  the  stipulation, 
to  issue  a  monition  citing  them  to  pay  the  amount 
for  which  they  have  become  liable  within  a  certain 
number  of  days  ^7- usually,  as  I  infer,  fifteen.  But 
by  rules  of  long  standing  in  the  courts  for  the  dis- 
tricts composing  the  First  Circuit,  it  is  expressly 
declared,  that  unless  the  sum  decreed  against  the 
principal  shall  be  paid  within  ten  days  after  the 
decree,  in  case  no  appeal  intervene,  the  court  will 
direct  execution  immediately  to  issue  of  course 
against  all  the  parties  to  the  stipulation ;  and  in  the 
case  of  The  Virgin(b),  the  ship  having  been  deliv- 
ered to  the  claimant  on  stipulation,  the  Supreme 
Court,  proceeding  to  render  such  decree  as  the 
circuit  court  ought  to  have  rendered,  decreed  that 
the  claimant  pay  into  the  circuit  court  the  sum  at 
which  the  ship  had  been  valued,  with  interest  and 
costs ;  and  unless  he  should  do  so  within  ten  days 
after  the  circuit  court  should  require  the  same  to  be 
done,  that  execution  should  issue  upon  the  stipula- 
tion against  all  the  parties  thereto.  The  words 
"  after  the  said  circuit  court  shall  require  the  same 
to  be  done,"  are  understood  to  mean  only  after  the 

(a)  See  Appendix;  Rules  of  Admiralty  Practice,  Rules  ni.,  iv. 
(&)  8  Peters's  R.,  538  (11  Curtis's  Decis.  S.  C,  208). 
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decree  of  the  Supreme  Court  should  be  duly  entered  ^'hap.  4. 
in  the  circuit  court;  it  being  by  the  process  of  that 
court  that  the  decree  was  to  be  enforced.  The  new 
rules  expressly  prescribe  with  respect  to  bonds  or 
stipulations  given  in  suits  in  personam  (being  silent 
as  to  stipulations  in  suits  in  rerri),  that  to  enforce 
the  final  decree  against  the  principal,  "summary 
process  of  execution  may  and  shall  be  issued  upon 
such  bond  or  stipu]ation((z)  ;"  and  the  recent  act  of 
March  3,  184Y,  declares  that  upon  any  bond  or 
stipulation  taken  in  pursuance  of  it,  "judgment 
both  against  the  principal  and  sureties  may  be  re- 
covered at  the  time  of  rendering  the  decree  in  the 
original  cause."  The  particular  form  in  which  this 
enactment  is  to  be  carried  into  -effect  by  the  courts, 
is  of  course  to  be  determined  by  judicial  inter- 
pretation and  discretion.  Perhaps  it  may  not 
unreasonably  be  assumed  to  have  been  the  intention 
of  the  legislature  simply  so  stamp  upon  these 
securities  the  character  of  admiralty  cautions,  to  be 
summarily  enforced,  as  such,  in  the  accustomed 
modes.  If  so,  the  enactment  may  be  regarded  as 
equivalent  to  a  direction  that  execution  might 
be  awarded  at  once,  without  the  formality  of  a 
previous  suit  or  notice  (^).  In  directing,  in  general 
terms,  the  summary  process  of  execution  to  enforce 

(o)  Appendix;  Rules  iii.,  iv. 

(6)  Congress  saw  fit,  in  authorizing  the  recovery  of  a  judgment,  to 
use  the  language  of  the  common  law ;  and  had  the  act  elated  to  com- 
mon law  proceedings,  it  might  have  been  supposed  to  contemplate  the 
filing  of  a  declaration,  and  the  formal  entering  up  of  a  judgment ;  but 
relating,  as  it  does,  exclusively  to  suits  in  the  admiralty,  it  does  not 
require,  and  is  not  supposed  to  admit  of  such  a  construction. 
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TOL^a.  bonds  and  stipulations  taken  in  pursuance  of  the 
rules,  they  are  of  course  obligatory ;  but  it  is  left  to 
the  courts,  nevertheless,  by  general  rules,  or  by 
special  order,  in  particular  cases,  to  prescribe  the 
time  when  the  execution  shall  issue :  and  the  like 
discretion  is  supposed  to  exist  with  respect  to  the 
securities  to  be  taken  under  the  recent  act.  The 
practice  which  has  long  prevailed  in  the  First  Circuit, 
and  which  was  adopted  by  the  Supreme  Court  in 
The  Virgin,  of  withholding  the  execution  for  the 
term  of  ten  days,  to  afford  time  to  the  principal  to 
comply  with  the  decree,  or,  if  he  shall  see  fit,  to 
interpose  an  appeal,  seems  to  be  reasonable  and  just ; 
and  when  the  decree  is  rendered  in  the  absence  of 
the  party  to  be  affected  by  it,  and,  as  it  may  be 
according  to  the  practice  of  our  courts,  and  in  fact 
often  is,  without  notice,  it  would  seem  to  be  proper 
that  the  court  should  require  it  to  be  served,  and 
that  the  time  allowed  for  obedience  to  its  require- 
ments should  be  computed  from  the  date  of  the  service. 
The  admiralty  stipulation  in  England,  as  given  in 
Marriott's  Formulary  (a),  extends  in  terms  to  the 
heirs  and  personal  representatives  of  the  stipulator, 
and  is  said  to  bind  executors  and  administrators 
without  mention,  but  not  the  heir ;  and  it  is  held 
not  to  affect  lands(5).  But  by  a  rule  of  the  courts 
for  the  First  Circuit,  the  stipulators  are  required  to 
consent  in  terms,  that  in  case  of  delinquency,  execu- 
tion shall  issyie  as  well  against  their  lands  as  against 
their  goods  and  chattels ;  and  in  the  consent  inserted 

(a)  Marriott's  Formulary,  273,  el  passim. 
(6)  1  Bro.  CiT.  and  Ad.  Law,  361,  n. 
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in  the  stipulations  in  use  in  the  District  Court  of  ^^^  *■ 
the  Southern  District  of  New- York,  also,  lands  are 
named.  But  the  twenty-first  rule  of  the  Eules  of 
Admiralty  Practice,  which  prescribes  the  form  of 
final  process,  directs  that  the  writ  of  execution  in 
the  nature  oi  fieri  facias^  shall  command  the  marshal 
or  his  deputy  to  levy  the  amount  thereof  of  the 
goods  and  chattels  of  the  defendant,  and  is  silent  as 
to  lands.  The  omission  was  doubtless  intentional, 
and  should  be  interpreted  as  an  implied  prohibition 
of  an  admiralty  execution  against  lands,  and  conse- 
quently of  the  practice  just  mentioned  of  exacting 
the  concert  of  the  stipulator  to  the  issuing  of  such 
process. 

The  English  Court  of  Admiralty  is  not  a  court  of 
record,  and  has,  on  this  account,  been  held  by  the 
courts  of  common  law  to  be  incompetent  to  take 
recognizances,  which  are  debts  of  record  entitled  to 
priority  of  payment,  and  binding  the  lands  of  the 
cognitor.  These  incidents  were  therefore  denied  to 
stipulations ;  but  the  decisions  of  the  English  com- 
mon law  courts,  relative  to  the  powers  of  the 
court  of  admiralty,  it  may  now  be  safely  asserted, 
are  not  binding  on  the  admiralty  courts  of  this 
country ;  and  the  American  courts  are  undoubtedly 
left  at  liberty,  in  the  exercise  of  a  wise  discretion, 
to  depart  in  this  instance,  as  they  have  done  in  many 
others,  from  the  principles  and  usages  which  govern 
the  English  Court  of  Admiralty,  and  to  require  the 
stipulator  to  biiid  his  land,  or  his  heir,  or  both,  as 
they  may  deem  expedient.  Whether  they  have 
power  to  give  to  the  stipulation  the  remaining 
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voL^s.     attribute  of  a  recognizance — that  of  priority  of 

payment — is  a  question  which,  since  the  power  is 

not  likely  to   be   claimed,  it  is  not  necessary  to 

discuss. 

stipulation        The  party  beins:  required  by  the  rules  of  admi- 

toindcmnli  J.  J  o  J.  J 

fy  sureties,  j-^lfcy  practice  to  QVitev  into  the  stipulation  jointly 
with  his  sureties,  his  separate  stipulation  to  indemnify 
them,  becomes  of  less  consequence  here  than  it  is  in 
England.  Its  chief  value  to  the  sureties  consists 
in  their  right  to  have  it  enforced  at  their  instance 
in  the  admiralty  court,  by  summary  execution, 
instead  of  being  obliged  to  resort  to  an  action  for 
money  paid,  in  the  event  of  their  having  been  obliged 
to  advance  their  own  money  to  satisfy  the  order  or 
decree  of  the  court  against  their  principal.  But 
under  our  practice,  the  sureties,  by  withholding 
payment,  might  always  oblige  the  libellant  to  resort 
to  his  execution  against  the  party  jointly  with 
themselves ;  and,  if  they  were  able  to  point  out  to 
the  marshal  any  property  belonging  to  their  princi- 
pal, might  reasonably  expect  it  to  be  taken  in 
preference  to  their  own.  The  rules  are  silent  with 
regard  to  this  form  of  stipulation  ;  but  as  a  familiar 
and  well  established  part  of  the  civil  law  and  general 
admiralty  practice,  no  American  court  of  admiralty, 
it  is  believed,  would  hesitate,  upon  the  application 
of  the  sureties,  to  direct  it  to  be  given. 

Juratory  The  last  remark  relative  to  stipulations  for  indem- 

caution  or  ■■■ 

nity,  is  equally  true  of  the  juratory  caution  or 
stipulation.  To  deny  the  process  of  the  court 
absolutely  to  a  libellant  apparently  possessing  a  just 
and  valid  right  of  action,  because  he  is  unable  to 
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find  sureties,  would  be  a  denial  of  justice ;  and  to    chap.  4. 
keep  a  defendant  in  prison  during  the  pendency  of 
tlie  suit,  for  a  like  reason,  whatever  might  be  the , 
circumstances  of  the  case  in  other  respects,  would 
be  oppressive. 

Preparatory  to   entering,   in  the  next  chapter,  KbeLnt 
upon  the  consideration  of  the  several  forms  of  pro-  mm^to" 

^  ^  find  seouri- 

cess  to  which  the  libellant  may  be  entitled,  it  is  'J^j'"' '=»»" 
necessary   briefly  to  advert  to   a  question   which  *^''™°"" 
presents  itself  at  the  threshold. 

It  has  already  been  stated,  that  in  the  English 
Court  of  Admiralty,  suits  are  commenced  by  the 
issue  of  process,  and  that  no  libel  is  filed  until  after 
the  appearance  of  the  adverse  party.  But  it  is 
stated  by  both  Oleeke  and  Beowne,  that  when 
the  defendant  or  a  claimant  has  appeared  and  given 
the  bail  required  of  him  to  abide  the  decree  of  the 
court,  etc.,  his  proctor  is  entitled,  in  the  English 
Admiralty,  to  call  upon  the  plaintiff  to  "  libel  with 
sureties,"  on  pain  of  dismissal  with  costs ;  and 
thereupon  the  latter  is  obliged  to  find  sureties  (unless 
he  shows  himself  entitled  to  be  admitted  to  the 
juratory  caution);  the  sureties  being  bound  to  the 
prosecution  of  the  suit,  to  pay  costs  if  the  party 
should  be  defeated  in  the  cause,  and  to  produce  the 
plaintiff  personally  as  often  as  he  may  be  called  (a). 
The  chief  object  of  this  security  was  to  insure  the 
payment,  on  the  part  of  the  libellant,  of  such  costs 
as  might  be  awarded  against  him  in  the  event  of 
his  failure  to  maintain  his  suit.     Another  object  was 

(a)  Brown's  Civ.  and  Adm.  Law,  410,  411 ;  Gierke's  Praxis,  tit.  11, 
14. 
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voL^a.  ^Q  secure  to  the  party  defendant  his  privilege  of 
requiring  the  libellant  to  answer  interrogatories 
from  time  to  time  during  the  progress  of  the  suit(«). 
The  right  to  exact  this  security  seems,  however, 
to  have  been  even  formerly  by  no  means  rigorously 
enforced  in  the  English  admiralty;  for  Clehke, 
who  wrote  in  the  ueign  of  Elizabeth,  states  that 
"although  the  laws  require  that  the  plaintiff  shall 
put  in  security  by  proper  fidejussores  before  he  por- 
rects  his  libel,  yet  it  is  little  attended  to  in  the 
courts(5)."  And  the  latest  reported  cases  decided 
in  the  High  Court  of  Admiralty,  which  have 
reached  this  country,  show  that  the  practice  of  re- 
quiring such  security  has  become  entirely  obsolete, 
except  in  the  case  of  non-resident  plaintife ;  and 
one  of  these  late  cases  seems  moreover  to  infer,  that 
it  was  not  until  1842  that  the  practice  was  revived 
even  with  respect  to  foreign  suitors.  In  the  case 
alluded  to,  an  action  had  been  commenced  by  the 
master  of  a  Danish  vessel,  in  behalf  of  the  owners, 
for  damage  alleged  to  have  been  done  to  the  vessel 
by  a  steam  tug  belonging  to  the  port  of  Liverpool ; 
and  the  counsel  for  the  owners  of  the  steam  tug 
moved  the  court  to  decree  security  for  the  costs  of 
the  suit  by  the  master  bf  the  Danish  vessel,  she 
"being  a  foreign  vessel,  and  the  owners  being 
resident  abroad,  out  of  the  jurisdiction  of  the  court." 
The  judge,  in  deciding  upon  the  motion,  said,  "  It 
is  undoubtedly  a  great  hardship  upon  parties  who 
are  resident  in  this  country,  to  be  sued,  where  there 

(a)  Gierke's  Praxis,  tit.,  14.  (6)  Ibid.,  tit.  11,  n. 
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is  no  cliauce  of  obtaining  an  indemnity  for  the  costs,  o^^  ^■ 
if  they  should  be  successful  in  the  result  of  the  suit. 
Upon  this  principle  I  am  disposed,  unless  under  parti- 
cular exceptions,  to  require  that  security  for  the  costs 
should  be  given  in  all  cases  in  which  the  owners  are 
resident  out  of  the  jurisdiction  of  the  court.  Look- 
ing to  the  practice  of  other  courts,  I  find  this  rule 
to  prevail,  both  in  the  courts  of  common  law  and 
equity."  And  he  accordingly  directed  security  to 
be  given,  in  the  sum  of  £lOO(a).  A  like  applica- 
tion was  made  in  a  subsequent  case,  which  was 
granted,  under  the  circumstances  of  the  case,  not- 
withstanding the  objection  that  it  ought  to  have 
been  made  earlier ;  the  court  saying,  however,  that 
such  applications  ought  to  be  made  at  the  earliest 
stage  of  the  proceedings,  and  that  in  ordinary  cases 
the  court  would  enforce  the  rule(5). 

The  new  Rules  of  Practice  are  silent  with  respect 
to  any  obligation  on  the  part  of  the  libellant  to  give 
this  security.  It  is  important,  therefore,  to  ascertain 
the  just  claims  of  the  ancient  usage,  if  it  ever  really 
existed,  of  the  High  Court  of  Admiralty  of  England, 
in  this  particular,  to  future  respect  and  observance 
in  our  courts;  and  this  is  the  question  alluded  to 
above,  as  one  requiring  immediate  consideration. 

The  common  law  courts  have  always  exercised 
the  power  of  exacting  security  for  costs  from  the 

(a)  The  Sophie,  1  W.  Robinson's  R.,  326. 

(b)  The  Volant,  1  W.  Robinson's  R.,  383.  See  also  The  Minerva, 
1  Robinson's  R.,  169,  172,  where  an  application  for  security  was 
refused ;  Dr.  Lushington  saying  that  he  could  not  make  an  order  of 
secui'ity  for  costs,  until  he  saw  some  special  re^oii  for  so  doing, 

16 
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voL^z.     plaintiff  wlien  justice  required  it,  and  especially  in 
the  case  of  non-resident  plaintiflfe.    To  this  extent  a 
like  power  ought  certainly  to  be  exercised  by  our 
courts  of  admiralty;   but  beyond  this,  aside  from 
the  authority  of  precedent,  it  would  be  wrong  for 
them  to  go.    The  injunctions  of  the  process  acts 
of  1789    and    1792^   requiring  them  to  proceed 
according  to  the  course  of  the  civil  law,  and  accord- 
ing to  the  principles,  rules  and  usages  which  belong 
to  the  courts  of  admiralty  as  contradistinguished 
from  courts  of  common  law,  are  qualified,  as  we  have 
seen,  by  the  authority  given  to  them  to  make,  by 
rule,  such  "  alterations  and  additions  "  as  they  "  shall 
deem  expedient."    This  authority  was  undoubtedly 
given  for  the  express  purpose  of  enabling  the  courts 
to  dispense  with  useless  antiquated  forms,  and,  if 
necessary  to  substitute  others  in  their  stead,  better 
adapted  to  our  social  condition  and  the  genius  and 
policy  of  our  institutions,  or  more  conducive  to  the 
ends  of  justice.     This  has  long  since  been  advan- 
tageously done  to  some  extent,  and  the  tendency 
has  constantly  been  to  assimilate  admiralty  proceed- 
ings to  the  more  familiar  forms  of  practice  in  the 
courts  of  common  law  and  chancery.     The  Rules  of 
Admiralty  Practice  contain,  as  we  have  seen.  Very 
ample  and  exact  regulations  concerning  the  stipula- 
tions required  of  the  defendant  or  claimant ;  and  if 
the  Supreme  Court  considered  it  indispensable  in 
any  description  of  cases  that  the  plaintiff  should 
give  security  in  order  to  entitle  him  to  the  process 
of  the  court,  or  to  proceed  on  his  libel,  it  seems  a 
little  extraordinary  that  the  rules  contain  no  decla- 
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ration  to  this  effect.  Not  that  these  rules  were  chap.  4. 
designed  to  determine  every  point  of  practice,  or  to 
supersede  all  existing  usages;  but  the  omission  of 
any  provision  relative  to  a  point  of  so  much  impor- 
tance, certainly  affords  strong  presumptive  evidence 
that  the  security  in  question  was  not  deemed  by  the 
Supreme  Court  to  be  indispensable,  and  that  it  was 
intentionally  left  to  the  discretion  of  the  district 
courts. 

The  only  instance  in  which  the  subject  appears 
to  have  been  brought  directly  under  judicial  notice 
in  an  American  court,  is  in  a  case  in  the  District 
Court  of  the  United  States  for  the  District  of  Maine. 
It  was  a  libel  in  personam,  against  the  master  of  a 
vessel  for  assault  and  battery,  brought  by  a  young 
slave  who  had  been  sent  from  Guadaloupe  to  this 
country,  as  a  servant  to  the  son  of  his  master.  On 
the  return  of  the  process,  the  counsel  for  the  respon- 
dent moved  the  court  for  an  order  requiring  the 
libellant  to  give  the  usual  stipulation  for  costs. 
This  motion  was  denied,  on  the  ground  that  to  grant 
it  would,  under  the  circumstances  of  the  case,  be 
equivalent  to  a  denial  of  justice.  At  the  hearing,  it 
was  again  objected  to  the  libellant's  right  to  maintain 
the  action,  that  he  had  not  acquired  a  standing  in 
court,  on  account  of  the  want  of  such  stipulation ; 
and  the  learned  judge,  in  deciding  upon  the  objec- 
tion, expressed  himself  as  follows :  "  By  the  rules  of 
this  court,  the  respondent  may  always  call  for  this 
stipulation,  which  the  libellant  is  required  to  give, 
under  the  pain  of  having  his  libel  dismissed ;  and 
this  rule  is  in  conformity  with  the  ancient  practice 
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voL^a.  of  the  adm.iral{tj(Olerke's  Praxis^  tit,  11  avd  14 ; 
2  Brown^s  Giw.  and  Adm.  Law,  410).  The  stipu- 
lation ordinarily  required  is  that  with  sureties  or 
fidejussores;  but  this  stipulation  is  never  required  of 
seamen,  as  it  would  seldom  be  in  their  power  to 
obtain  sureties,  on  account  of  tieir  poverty ;  and  to 
exact  it  of  them  would  be  equivalent  to  a  denial  of 
justice.  It  is  said  that  the  ground  on  which  this 
rule  of  court  is  waived  in  favor  of  seamen  is,  that 
they  are  a  favored  class  in  the  admirality ;  but  the 
true  reason  why  this  rule  is  not  enforced  against 
them,  is  not  because  they  have  a  claim  to  any 
special  favor  in  this  respect,  but  because  they  are 
usually  unable  to  comply  with  it;  and  wherever 
the  same  reason  exists,  the  same  indulgence  is,  by 
the  ordinary  practice  of  admirality,  shown  to  others. 
In  all  courts  proceeding  according  to  the  course 
of  the  civil  law,  when  a  party  is  poor,  and  unable 
to  find  fidejussores,  the  court  will  receive  the  jussory 
caution  instead  of  a  stipulation  with  sureties  {Glerkis 
Praxis,  title  5).  The  libellant  in  this  case  is  a  ser- 
vant, a  slave  in  his  own  country,  with  no  other  friend 
or  acquaintance  here,  than  a  minor  whom  he  attends 
in  the  quality  of  a  servant.  To  require  him  to 
enter  into  a  stipulation  for  costs  with  sureties,  would 
be  the  same  thing  in  effect  as  saying  that  he  had  no 
right  to  ask  redress  in  this  court.  It  was  on  this 
ground  that  the  motion  of  the  respondent's  counsel 
for  a  stipulation  with  sureties  was  overruled  by  the 
court.  It  is  there  said,  that  it  was  necessary  to  ten- 
der the  jussatory  caution  in  order  to  place  himself 
rectnis  in  cwria.    There  is  some  misunderstanding 
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between  the  opposing  counsel,  whether  this  tender  ^hap.  4. 
was  made  or  not.  In  the  view  which  I  take  of  the 
case,  it  is  immaterial.  The  rule  requiring  a  stipula- 
tion for  costs,  is  a  rule  established  for  the  benefit  of 
the  opposite  party,  which  he  may  waive  as  he  may 
any  other  right ;  and  the  principle  applies  to  this 
as  to  other  cases  quisque  potest  renuntiare  jure  pro 
se  mtrodmto.  It  is  for  the  party  to  move  for  the 
security,  if  he  wishes  for  it ;  and  if  he  is  silent,  it  is 
considered  as  waived(a)." 

The  rule  of  practice  supposed  to  be  referred  to  Euies  of  me 
by  the  court  in  the  foregoing  extract,  declares  that  in  tie  Rm 
"  on  motion  of  the  defendant,  the  court  will  direct 
the  plaintiff  (except  where  the  suit  is  for  the  United 
States),  on  pain  of  dismissing  his  libel,  to  give  a 
stipulation  with  sureties,  to  appear  from  time  to 
time,  and  abide  all  interlocutory  orders  and  decrees, 
as  well  as  the  final  judgment  which  may  be  rendered 
in  the  cause,  in  the  district  court,  or  on  appeal  in  the 
appellate  court ;  and  likewise  to  pay  the  costs  which 

(a)  Polydore  v.  Prince,  Ware's  R.,  402.  This  case  involyed  another 
very  interesting  question,  which  was  discussed  hy  the  learned  judge 
with  his  wonted  learning  and  ability.  The  libellantj  as  stated  in  the 
text,  was  a  slave  in  the  island  of  Guadaloupe ;  and,  as  such,  was 
incapable  of  appearing  as  a  party  in  a  French  court  of  justice.  This 
disability,  it  was  insisted  by  the  counsel  for  the  respondent,  according 
to  the  acknowledged  principles  of  the  jus  gentium,  or  at  least  of 
national  comity  followed  him  into  whatever  country  he  might  volun- 
tarily go  or  be  carried  by  his  master.  But  Judge  Ware  decided,  that 
although  the  civil  incapacities  and  disqualifications  by  which  a  person 
is  affected  by  the  law  of  his  domicile  are  to  be  regarded  by  the  courts 
of  other  countries  as  to  acts  done  or  rights  acquired  in  the  place  of  his 
domicile,  it  is  otherwise  as  to  acts  done  or  rights  acquired  within 
another  jurisdiction,  where  no  such  disqualifications  exist;  and  he 
accordingly  held  that  the  libellant  was  competent  to  maintain  his  suit. 
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shall  be  adjudged  therein  against  him,  if  he  fails  to 
support  the  same(»)." 

The  rules  of  the  District  Court  for  the  Southern 
District  of  New-York  require  the  libellant,  except 
in  suits  for  seamen's  wages  for  services  on  board  of 
American  vessels,  and  in  suits  by  salvors  coming  into 
port  in  possession  of  the  property  libelled,  to  enter 
into  a  stipulation  with  sureties  "  for  costs,"  in  suits 
in  persoTia/m,  in  the  sum  of  one  hundred  dollars,  and 
in  suits  in  rem,  in  the  sum  of  two  hundred  and  fifty 
dollars(^). 

The  rules  of  the  District  Court  for  the  Northern 
District  of  New- York  require  security  to  be  given 
in  all  cases  where  the  libellant  is  -not  a  resident  of 
the  district,  except  in  suits  for  seamen's  wages,  and 
suits  for  salvage  where  the  salvors  have  come  into 
port  in  possession  of  the  property  libelled ;  and  the 
rules  of  this  court  also  provide  that  even  in  the 
excepted  cases,  and  in  all  cases  where  the  libellant 
is  a  resident  of  the  district,  the  court  will,  in  its 
discretion,  direct  security  to  be  given  on  motion  of 
the  defendant  or  claimant,  on  pain  of  dismissing  the 
libel.  And  it  is  by  these  rules  further  declared  that 
if,  in  any  case,  a  libel  shall  be  filed  in  behalf  of  a  non- 
resident libellant  before  the  required  security  for 


(a)  This  is  Rule  7  of  a  body  of  rules  printed  in  the  appendix  to 
Dunlap's  Admiralty  Practice,  entitled  "  Rules  of  the  Circuit  Court  of 
the  United  States  for  the  First  Circuit,  in  civil  causes  of  admiralty  and 
maritime  jurisdiction."  They  relate,  however,  not  to  proceedings  on 
appeal  to  the  circuit  court,  as  their  title  infers,  hut  to  original  suits 
in  the  district  court,  and  are,  in  fact,  rules  of  the  district  courts  for 
the  districts  composing  the  First  Circuit. 

(b)  Rules  17,  44,  45. 
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costs  and  expenses  shall  have  been  given,  the  poctor   °°£^  *■ 
shall  he  liable  therefor  until  such  security  shall  be 
furnished(fl'.). 

In  what  light  the  subject  is  viewed,  and  what 
regulations,  if  any,  have  been  prescribed  in  regard 
to  it  in  the  other  districts,  I  am  not  apprised. 

(a)  Appendix ;  Kules  13, 14, 15, 16. 
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MESNE  PROCESS. 

SECTION  I. 

Mesne  Process  in  Suits  in  Personam. 
SupposENG  tte  libel,  and,  if  the  rules  of  the  court 
require  it,  a  stipulation  in  the  proper  form,  to  have 
been  filed,  the  next  subject  for  consideration  is  the 
process  which  the  libellant  has  thus  entitled  him- 
self to  sue  out(a). 

By  the  second  of  the  Rules  of  Admiralty 
Practice,  it  is  declared  that,  "In  suits  in  personam, 
the  mesne  process  may  be  by  a 'simple  warrant  of 
arrest  of  the  person  of  the  defendant,  in  the  nature 

(a)  At  the  first  session  of  the  Supreme  Court  of  the  United  States, 
it  was  ordered  that  (unless  and  until  it  should  be  otherwise  provided 
by  law)  all  process  of  that  court  should  be  in  the  name  of  the  Presi- 
dent of  the  United  States  ;  and  such  has  ever  since  been  the  style  of 
the  process  of  all  the  national  courts.  And  by  the  first  section  of  the 
process  act  of  1792  (ch.  36 ;  1  Stat,  at  Large,  p.  275),  it  is  enacted  that' 
"  All  writs  and  process  issuing  from  the  Supreme  or  a  circuit  court, 
shall  bear  test  of  the  Chief  Justice  of  the  Supreme  Court,  or  (if  that 
ofBce  should  be  vacant)  of  the  associate  justice  next  in  precedence ; 
and  that  all  writs  and  processes  issuing  from  a  district  court,  shall 
bear  test  of  the  judge  of  such  court,  or  (if  that  office  shall  be  vacant) 
of  the  clerk  thereof ;  which  said  writs  and  processes  shall  be  under 
the  seal  of  the  court  from  whence  they  issue,  and  signed  by  the  clerk 
thereof."    This  act  remains  unchanged. 
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of  a  capias ;  or  by  a  warrant  of  arrest  of  tlie  person  chap.  5. 
of  the  defendant,  witli  a  clause  tiierem,  that  if  he 
cannot  be  found,  to  attach  his  goods  and  chattels 
to  the  amount  sued  for,  or  if  such .  property  cannot 
be  found,  to  attach  his  credits  and  effects  to  the 
amount  sued  for  in  the  hands  of  the  garnishees 
named  therein ;  or,  by  a  simple  monition  in  the 
nature  of  a  summons  to  appear  and  answer  to  the 
suit,  as  the  libellant  shall,  in  his  libel  or  information, 
pray  for  or  elect(<x)."  In  determining  what  form  of 
process  he  will  apply  for,  the  libellant  will  of  course 
be  governed  by  the  supposed  exigencies  of  his  case ; 
but  he  must  make  his  election  beforehand,  and 
frame  his  prayer  for  process  in  his  libel  accordingly. 
But  before  proceeding  further  it  is  proper  to  state 
that  in  accordance  with  the  policy  originally  adopted  Laws  of 
by  Congress,  and  ever  since  adhered  to,  with  labyruie'?'" 
respect  to  common  law  proceedings,  the  first  clause 
of  the  foregoing  rule  has,  since  the  first  edition  of 
this  work,  been  modified  by  a  subsequent  rule  so 
far  as  to  render  it  conformable  to  the  laws  of  the 
several  states  in  which  imprisonment  for  debt  had 
been  or  should  be  abolished.  The  new  rule  is  as 
follows :  "  In  all  suits  in  personcmi  where  a  simple 
warrant  of  arrest  issues  and  is  executed,  bail  shall 
be  taken  by  the  marshal  and  the  court  in  those  cases 
only  in  which  it  is  required  by  the  laws  of  the  state 
where  an  arrest  is  made  upon  similar  or  analogous 
process  issuing  from  the  state  courts.  And  imprison- 
ment for  debt,    on    process    issuing    out  of   the 

(a)  Appendix ;  Rules  of  Admiralty  Practice,  Rule  it. 
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TOL^a.  admiralty  court,  is  abolished  in  all  cases  where,  by 
the  laws  of  the  state  in  which  the  court  is  held, 
imprisonment  for  debt  has  been  or  shall  be  hereafter 
abolished,  upon  similar  or  analogous  process  issuing 
from  a  state  court(a)." 

All  process  is  to  be  drawn  and  signed,  as  well  as 
sealed,  by  the  clerk ;  and  he  is  bound  to  see  that 
it  is  in  accordance  with  the  libellant's  prayer,  pro- 
vided the  prayer  be  a  proper  one ;  and  if  not, 
process  is  to  be  withheld  until  the  libel  is  amended. 
Test  and  Uuless  the  rules  of  the  court  from  which  the 

process  issues  otherwise  direct,  it  may  be  tested  of 
the  day  on  which  it  is  issued,  and  made  returnable 
on  any  future  day. 

Premising  that,  by  the  first  of  the  rules  prescribed 
by  the  Supreme  Court,  it  is  directed  that  "All 
process  shall  be  served  by  the  marshal  or  his  deputy, 
or,  where  he  or  they  are  interested,  by  some  discreet 
and  disinterested  person  appointed  by  the  court,"  I 
propose  to  offer  a  few  observations  upon  each  of 
the  three  several  forms  of  process  here  prescribed, 
without  regard,  for  the  present,  to  the  modifying 
influence  of  the  new  rule  above  recited. 

1.  Warrant  to  arrest   the   person  of  the   defendant 

ALONE. 

It  may,  in  general,  be  said  that  it  is  at  the  option 
of  the  libellant  to  choose  either  of  these  forms,  as 
he  may  see  fit ;  but  his  right  to  sue  out  a  warrant 
of  arrest  is,   by  the  seventh  rule,   subject  to  this 

(a)  Appendix,  Rule  48. 
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limitation,  that  "  In  suits  in  personam  no  warrant   ^°££:  ^• 
of  arrest,  either  of  the  person  or  property  of  the  anTo"der, 

J.-,.,  i.       i.         •!  when  neces 

deiendant,    shall  issue  for  a  sum   exceeding  five  »"y- 
hundred  dollars,  unless  by  the  special  order  of  the 
court,  upon  affidavit  or  other  proper  proof,  show- 
ing the  propriety  thereof." 

A  general  order  was  made  by  Sir  William  Scott, 
soon  after  he, took  his  seat  in  the  High  Court  of 
Admiralty,  "That  no  warrant  of  arrest,  either  of 
persons  or  ships,  shall  issue  out  of  the  instance 
court,  without  an  affidavit  of  debt  being  previously 
made  by  the  person  on  whose  behalf  such  warrant 
is  prayed,  or  his  lawful  attorney(a)."  The  term 
"  debt "  was  doubtless  used  in  its  general  sense  of 
demand,  or  right  of  recovery,  and  includes  actions 
for  the  recovery  of  damages,  as  well  as  suits  for 
the  recovery  of  specific  pecuniary  claims ;  and  the 
term  "  lawful  attorney  "  is  supposed  to  designate  an 
attorney  in  fact,  under  whose  direction,  in  the 
absence  of  his  principal,  the  suit  is  instituted.  The 
rule  of  the  Supreme  Court,  above  recited,  though 
expressed  in  very  different  language,  probably  was 
not  intended,  aside  from  its  more  limited  scope,  to 
bear  a  construction  essentially  different.  In  our 
courts,  no  process  can  issue  until  after  the  libel  has 
been  filed  ;  and  as  the  libel  must  necessarily  contain 
a  statement  of  the  supposed  cause  of  action,  if  it  is 
verified  by  oath (5),  that  ought,  it  is  presumed, 
generally  to  be  deemed  a  sufficient  compliance  with 
the  rule  of  the  Supreme  Court,  to  entitle  the  libel- 
lant  to  the  order  requu-ed.     When  the  application 

(a)  Marriott's  Formulaiy,  30.         (6)  Ficfe  tujrra,  p.  77  et  seq. 
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VOL  2.  to  the  judge  for  this  purpose  is  founded  on  the  oath 
of  the  party  to  the  truth  of  the  libel,  it  must  of 
course  be  exhibited  to  him  by  the  proctor  before  it 
is  filed,  or  by  the  clerk  afterwards ;  and  so  where 
the  sum  demanded  is  less  than  five  hundred  dollars, 
when  by  the  rules  of  the  particular  court  a  previous 
order  for  process  is  required. 

The  defendant  is  to  be  arrested  in  virtue  of  the 
warrant,  in  the  usual  mode  of  making  arrests  of  the 

fhTwanLt.  person ;  and  it  is  the  duty  of  the  marshal  to  inform 
him  of  the  cause  of  the  arrest,  and  to  exhibit  to 
him  the  warrant.  The  marshal,  on  making  the 
arrest,  as  we  have  seen  in  the  last  preceding  chapter, 

Ban  to  be  jg  authorized  to  take  bail,  with  sufficient  sureties, 
from  the  party  arrested,  by  bond  or  stipulation, 
upon  condition  that  he  wUl  appear  in  the  suit,  and 
abide  by  all  orders  of  the  court,  interlocutory  or 
final  in  the  cause,  and  pay  the  money  awarded  by 
the  final  decree  rendered  thereio,  in  the  court  to 
which  the  process  is  returnable,  or  in  any  appellate 
court. 

The  important  changes  in  the  antecedent  prac- 
tice introduced  by  this  rule,  have  already  been 
noticed  and  explained  in  treating  generally  of  the 
admiralty  stipulation  (a).  Notwithstanding  the  po- 
tential form  of  its  direction  to  the  marshal  —  "  may 
take  baU,"  etc. — this  rule  is  doubtless  so  far  impera- 
tive as  to  impose  on  him  the  duty  of  detaining  the 
defendant  in  safe  custody,  or  committing  him  to 
prison  until  he  procures  baU  or  is  liberated  by  order 

(o)   Vid^  supra,  p.  88. 
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of  the  court(«).  If  the  marshal  takes  bail  in  the  chap.  5. 
form  of  a  bond  (assuming  that  he  has  a  right  to  do 
so),  it  is  his  duty  to  satisfy  himself  of  the  sufficiency 
of  the  sureties ;  and  for  wilful  or  gross  negligence 
in  this  respect,  he  would  doubtless  be  responsible 
to  the  libellant(^).  If  a  stipulation  is  to  be  taken, 
the  marshal  is  to  go  with  the  defendant,  for  that 
purpose,  to  the  court  if  in  session,  to  the  judge  at 
chambers,  or  to  a  standing  commissioner  of  the 
court  to  take  acknowledgments  of  bail,  affidavits 
and  depositions,  etc.,  or  to  a  special  commissioner 
appointed  by  the  court  to  act  in  the  particular  case. 

When  a  bond  is  taken,  it  may  properly,   it  is  Amonnim 

T  .  1    .  -  .  •      1  -1  T  .       ■which  bail 

supposed,  as  is  usual  m  actions  in  law,  be  taken  m  {"J^^^f 

double  the  sum  for  which  the  action  is  brought.     In 

the  stipulation,  it  is  usual  to  insert  the  sum  claimed 

by  the  libellant,  with  the  addition  thereto  of  a  sum 

(commonly  one  hundred  dollars)  sufficient  to  answer 

the  costs.    The  security,  whether  in  the  one  or  in  the  to  be  m  the 

,  name  of  the 

other  form,  is  to  the  libellant  by  name.    The  bond  is  "tenant. 
to  be  delivered  to  the  marshal,  and  by  him  trans-  muted  i""'" 

'  •'  _  clerk  oft 

mitted  to  the  clerk  of  the  court,  together  with  the 
warrant  with  his  return  thereon  endorsed. 

When  a  stipulation  is  taken  by  a  commissioner, 
he  is  bound  to  transmit  it ;  but,  it  is  supposed,  he 
may  without  impropriety  deliver  it  to  the .  marshal 

(a)  As  to  the  authority  of  the  court  in  virtue  of  the  twenty-fifth 
rule,  when  no  bail  has  been  given  and  no  property  attached,  to  liberate 
the  defendant  on  his  giving  a  stipulation  for  costs  and  ejcpenses  only, 
vide  supra,  p.  92  et  seq. 

(6)  Gierke's  Praxis,  tit.  4,  where  it  is  said  that  the  ofScer  is  liable 
if  the  defendant  does  not  appear. 


the 
court. 
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voi^a.  ag  a,  suitable  agent  for  this  purpose.  In  the  English 
admiralty,  the  commissioner,  in  addition  to  his 
certificate  at  the  foot  of  the  stipulation,  that  it  was 
"  taken  and  acknowledged  "  before  him,  annexes  to 
it  a  formal  and  full  certificate  of  the  proceeding 
before  him,  addressed  to  the  judge  of  the  Court  of 
Admiralty. 
Power  and       The  commissiouer  has  authority,  and,  if  there  be 

duty  of  the  i    n         -i       t        •       •     i  •       ^  •  i 

w't^teke""  gJ'ou^d  for  doubt,  it  is  his  duty  to  require  the  oath 
the  "ureties   of  the  surctics  to  their  sufficiency.     In  the  English 

to  their  ^      .      ,  .  .  ,  •  i     t 

sufficiency,  admiralty  one  surety  is  sometimes  taken,  provided 
he  is  worth  double  the  amount  of  the  required  sum. 
"When  two  or  more  sureties  are  offered,  each  of  them 
must  be  able  to  justify  in  the  sum  for  which  the 
stipulation  is  to  be  given,  or  all  of  them  collectively 

Whether      in  doublc  the  amount.     The  Rules  of  Admiralty 

one  surely 

teken*^*  Practice  speak  uniformly  of  siireties  ;  but  this  will 
probably  not  be  regarded  as  an  implied  inhibition, 
under  all  circumstances,  of  the  acceptance  of  one(a). 

Jfturaf'  The  return  of  the  marshal  or  his  deputy  to  this 

form  of  process,  must,  of  course,  be  according  to  the 
fact :  as  that  the  defendant  is  not  found  within  his 
district,  or  that  he  has  arrested  him,  and  has  his  body 
here  present  in  custody,  or  that  he  has  arrested  him 
and  taken  bail  from  him  with  sufficient  sureties  by 
bond  (or  by  stipulation,  as  the  fact  may  be),  in  due 

{a)  See  Marriott's  Formulary,  'passim.  In  England,  the  commis- 
sioner is  expressly  authorized  by  his  commission,  on  taking  the 
stipulation  for  the  defendant  or  claimant,  to  release  the  person  or 
property'  from  arrest ;  and,  in  his  certificate,  he  states  that  he  has  done 
so.  It  is  probably  done  by  a  formal  order,  to  that  effect,  to  the 
marshal. 
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form  of  law,  which  bond  (or  stipulation)  is  herewith   °hap.  5. 
returned. 

But  it  is  necessary  now  to  revert,  momentai-ily,  to 
the  rule  of  December  Term,  1850,  mentioned  at  the 
beginning  of  this  chapter. 

This  rule,  it  will  be  observed,  extends  as  well  to 
final  as  to  mesne  process.  In  the  districts  comprised 
within  the  states  where  imprisonment  for  debt  has 
been  abolished  by  law,  the  change  introduced  by  it 
is  highly  important.  To  ascertain  the  precise  extent 
of  this  change  in  any  particular  district,  recourse 
must  be  had  to  the  state  law.  Thus,  for  example, 
in  the  districts  of  New-York,  in  which  the  state 
statute,  after  forbidding  the  arrest  of  any  person  in 
civil  action,  except  as  therein  prescribed,  proceeds 
to  specify  the  cases  in  which  the  defendant  may  be 
arrested,  the  question  in  any  given  case  in  admiralty 
will  be  whether  it  is  one  of  those  designated  in  the  act. 

It  was  not,  however,  I  imagine,  intended  by  the 
new  rule  to  require  the  courts  of  admiralty  to  follow 
the  direction  of  the  state  laws  regulating  the  exercise 
of  the  right  of  the  plaintiff  to  hold  the  defendant  to 
bail.  For  example :  the  statute  of  New-York  enjoins 
it  upon  the  judge,  to  whom  application  is  made  for 
the  required  order  for  the  arrest  of  the  defendant, 
to  exact  a  written  promise  on  the  part  of  the  plain- 
tiff, with  or  without  sureties,  to  pay  all  costs  that 
may  be  awarded  to  the  defendant,  together  with  all 
damages  he  may  sustain  by  reason  of  the  arrest. 
Now,  although  it  may  be  proper  for  the  courts  of 
admiralty  to  exact  the  like  security  of  the  libellant 
in  the  form  of  an  admiralty  stipulation — a  practice, 
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Toi^2.  as  we  have  seen  in  the  last  chapter,  by  no  means 
new  in  a  court  of  admiralty — yet  the  state  law  is 
not  supposed  to  be,  by  the  new  'rule,  rendered 
obligatory  in  this  respect.  The  rule  simply  adopts 
the  principle  of  partial  exemption  from  arrest,  as 
defined  by  the  laws  of  the  several  states  where  it 
prevails,  leaving  the*national  courts  to  follow  the 
dictates  of  their  own  judgments  as  to  the  most 
suitable  modes  of  carrying  it  into  effect.  In  the 
districts  where  the  rule  is  operative,  to  warrant  the 
arrest  of  the  defendant,  in  any  case,  whether  of 
contract  or  of  tort,  there  must,  of  course,  be  a  judge's 
order,  founded  on  an  oath,  showing  the  case  to  be 
within  the  purview  of  the  state  law.  But,  as  we 
have  seen,  an  affidavit  and  order  were  previously 
required  as  a  pre-requisite  to  the  issue  of  a  warrant 
of  arrest  for  a  sum  exceeding  five  hundred  dollars, 
and  the  effect  of  the  new  rule  will  be  to  extend  this 
pre-requisite  to  all  cases,  without  regard  to  amount, 
in  which,  by  the  state  law,  the  right  of  arrest  exists. 

2.  Warrant  to  arrest  the  person  of  the  defendant,  with  a 
clause,  if  he  cannot  be  pound,  to  attach  his  goods  and 
chattels  ;  or,  if  none  can  be  found,  to  attach  his  credits 
and  effects  in  the  hands  of  third  persons(a). 

This,  it  will  be  perceived,  is  a  threefold  and  highly 
effective  form  of  process.  The  admissibility  of  the 
attachment  as  an  authorized  form  of  civil  law  and 
admiralty  procedure  for  the  purpose  of  compelling 

(a)  This  latter  clause  is  dejiomiaateA  a,  foreign  attachment ;  that 
against  the  goods  and  chattels  of  the  defendant,  simply  an  attachment. 
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an  appearance  by  the  defendant,  or  rather,  virtually,    chap.  5. 
as  a  mode  of  instituting  an  admiralty  suit,  when  the 
defendant  could  not  be  found,  was  first  established  ,  ,  .  . 

'  Autbonzed 

by  the  Supreme  Court  of  the  United  States  in  the  ^^n\g^ 
case  of  Manro  v.  Almeida{a),  in  which  its  regularity  ™ie° 
and  propriety  were  vindicated  in  an  elaborate  opinion 
delivered  by  Mr.  Justice  JoH]srsoN(5).     It  was  con- 
ceded, however,  that  according  to  the   civil   law 

(a)  10  Wheaton's  R.,  473  (6  Ourtis's  Decis.  S.  0.,  485). 

(6)  Mr.  Justice  Johnson  mentions  the  remark  of  an  English  writer, 
whom  he  does  not  name,  that  this  form  of  process  is  no  longer  in  use 
in  England.  He  doubtless  refers  to  the  following  passage  in  Browne's 
Oiv.  and  Adm.  Law  (vol.  2,  pp.  434,  435),  relative  to  the  action  in, 
personam  in  the  English  Court  of  Admiralty :  "  Let  us,  lastly,  suppose 
that  the  person  against  whom  a  warrant  has  issued  cannot  be  found, 
or  that  he  lives  in  a  foreign  country ;  here  the  ancient  proceedings  of 
the  admiralty  court  provided  an  easy  and  salutary  remedy,  though, 
according  to  Huberus,  not  authorized  by  the  example  of  the  civil  law. 
They  were  analogous  to  the  proceedings  by  foreign  attachment,  under 
the  charters  of  the  cities  of  London  and  Dublin.  The  goods  of  the 
party  were  attached,  to  compel  his  appearance.  By  this  means,  if  a 
foreigner  owed  money  in  England,  and  any  ship  of  his  came  into  a 
British  harbor,  or  any  goods  of  his  were  found  in  these  realms,  they 
were  seized  by  his  creditors ;  and  by  this  means  the  English  creditor 
had  an  easy  remedy  for  his  debt,  and  the  foreign  merchant  acquired 
more  credit  in  England,  when  it  was  so  easy  to  find  a  remedy  against 
him :  for  this  process  of  attachment  of  goods  went  not  only  against 
those  in  the  actual  possession  of  himself,  his  factors  or  agents,  but 
also  against  those  in  the  hands  of  his  debtors ;  since  the  maxim,  taken 
from  Justinian's  Code,  was  debitor  creditoris  est  debitor  creditori 
creditoris.  This  salutary  proceeding  has  in  latter  times  gone  into 
disuse  in  England,  and  great  is  the  mischief  accruing  to  commerce 
from  the  want  of  it.  It  still  prevails  in  many  parts  of  Europe,  and 
gives  to  foreigners  an  evident  advantage." 

It  was  probably  under  these  views  of  the  great  utility  of  the  process 
of  attachment,  that  the  Supreme  Court  thought  proper  not  only  to 
adopt  it,  but  to  increase  its  efBciency  by  directing  its  incorporation,  in 
the  first  instance,  with  the  warrant  of  arrest, 

18 
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T0L^2.  practice,  it  did  not  issue  as  of  course,  nor  in  the  first 
instance,  but  only  by  order  of  tlie  court  for  contu- 
macy after  monition  and  the  failure  of  the  defendant 
to  appear ;  but  the  Supreme  Court,  referring  to  the 
practice  known  to  have  prevailed  to  some  extent 
at  least,  in  this  country,  was  of  opinion  that  the 
attachment  might  be  issued  simultaneously  with 
the  monition,  an  express  order  for  that  purpose 
having  first  been  obtained.  And,  although  the 
primary  object  of  the  attachment  was  considered 
to  be  to  compel  the  defendant  to  appear,  it  was 
nevertheless  held  that  the  District  Court  might 
.  lawfully  proceed,  without  such  appearance,  to  adju- 
dicate upon  the  rights  of  the  libellant ;  and  having, 
for  suflScient  cause  shown,  made  a  decree  in  his  favor, 
might  subject  the  property  attached  to  condemnation 
and  sale,  in  satisfaction  of  the  decree. 
tte^effeot  ot  Such  is  the  form  of  procedure  by  attachment  as 
December     indicated    by  the  second  rule,   and   as  correctly 

Term,  1852.  •'  ^  _  '  _  •' 

described,  according  thereto,  in  the  first  edition  of 
this  work.  Being  in  itself  convenient  and  adapted 
to  all  cases,  there  was  no  necessity  for  inquiring 
whether  the  prescribed  mode  of  resort  to  this  remedy 
was  designed,  according  to  the  maxim  expressw 
unius  exdusio  est  alterius,  to  forbid  the  use  of  other 
modes  sanctioned  by  previous  usage.  But  the  new 
rule  mentioned  under  the  last  preceding  head  may 
render  this  a  question  of  considerable  importance, 
though  it  may  not  be  one  of  much  difficulty ;  for  if 
the  mode  prescribed  by  the  second  rule  is  to  be 
taken  as  exclusive,  and  if,  according  to  the  true 
interpretation  of  the  new  rule,  it  is  to  be  considered 
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as  forbidding  by  implication,  as  the  seventh  rule  chap.b. 
does  in  terms,  the  issue  of  the  warrant  of  arrest 
except  in  cases  where  it  may  be  lawfully  executed 
as  such,  the  result  will  be  that  the  right  to  resort  to 
an  attachment  has  also  become  limited  to  the  like 
extent.  But  such  a  consequence  can  hardly  be  sup- 
posed to  have  been  actually  intended,  and  it  may 
reasonably  be  expected  that  the  rules  in  question 
will,  if  possible,  be  so  interpreted  by  the  courts  as 
to  avoid  it.  To  permit  the  warrant  of  arrest  still 
to  issue  as  a  mere  vehicle  for  the  attachment  clause, 
in  a  case  where  the  right  to  arrest  the  person  of  the 
defendant  no  longer  exists,  might  savor  of  evasion ; 
but  no  valid  objection  is  perceived  to  considering  the 
right  to  issue  an  attachment,  in  connection  with  a 
monition  (a)  which  unquestionably  existed  prior  to 
the  promulgation  of  the  rules  of  admiralty  proce- 
dure, as  still  subsisting  unimpaired  by  the  second  rule. 
This  decision  was  pronounced  in  1825,  and  has 
since  furnished  the  only  authoritative  rule  upon  the 

(a)  Or  even  alone,  when  tte  owner  of  the  property  is  shown  to  have 
absconded  or  not  to  be  within  the  district.  Manro  v.  Almeida,  10 
Wheaton's  K.,  473;  Clark  v.  The  N.  J.  Steam  'Navigation  Co.,  1 
Story's  K.,  513.  But  in  Wilson  v.  Pierce  (5  M.  Law  Rep.,  13f), 
decided  in  the  District  Court  of  Oahfornia,  it  was  held  by  Judge 
Hoffman,  after  a  full  and  able  review  of  the  authorities  on  the 
subject,  that  the  provision  contained  in  the  11th  section  of  the 
Judiciary  Act  of  1789,  ordaining  that  no  civil  suit  shall  be  brought 
before  a  circuit  or  district  court  of  the  United  States  against  an 
inhabitant  of  the  United  States  by  any  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ,  embraces  suits  in  admi- 
ralty as  well  as  at  common  law,  and  forbids  the  institution  of  a  suit 
by  libel  and  process  of  attachment  against  the  property  of  a  person 
who  is  a  citizen  of  another  state,  and  at  the  time  domiciled  therein. 
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YOLji.    subject  until  the  pronmlgation  of  the  Rules  of 
How  modi-   Admiralty  Practice.     According  to  the  second  rule, 

fled  by  the  •'  °  _  ,  ' 

^mtaity     already  recited,  the  attachment  is  not  to  be  issued 

practice.  .  •.  -t  it 

as  a  separate  writ  necessarily  preceded  or  accom- 
panied by  a  monition,  but  is  to  be  incorporated,  in 
an  alternative  form,  with  a  warrant  of  arrest  against 
the  person  of  the  defendant ;  and  it  now  issues  as 
of  course,  for  sums  not  exceeding  five  hundred 
dollars,  a  previous  order  being  still  necessary  when 
the  suit  is  for  a  larger  sum.     This  order  is  to  be 
founded,  as  we  have  seen,  "upon  affidavit  or  other 
proper  proof  showing  the  propriety  thereof;"  but 
as  the  attachment  clause  is  to  be  executed  only  when 
Order  for     thc  defendant  cannot  be  found,  and  as  the  seizure  of 
i"ow  Ob-  '   his. property  is  then  only  substituted  in  place  of  a 
personal  arrest,  it  is  presumed,  if  the  libellant  shows 
himself  entitled  to  a  warrant  of  arrest,  that  he  will 
also  be  entitled  to  the  attachment  clause,  if  it  be 
procesB,       his  wish  to  have  it  inserted.     The  marshal,  in  exe- 
cuted,       cuting  the   writ,  is  bound  to  observe  the  order 
therein  prescribed,  and  has  no  right  to  arrest  the 
goods  and  chattels  of  the  defendant  when  he  has  it 
in  his  power  to  arrest  his  person ;  nor  to  attach  his 
aredits  or  effects  in  the  hands  of  granishees,  when 
he  can  find  sufficient  goods   and   chattels  in  the 
defendant's  own  actual  or  constructive  possession. 
Duty  of  the      The  rulo  is  supposed  to  contemplate  a  general 

marshal  aa  -^  *  jr  o 

in?°ohatteUi  command  to  the  marshal  to  take  the  goods  and 
chattels  of  the  defendant  without  specifying  them. 
The  duty  of  the  marshal,  under  this  mandate,  is 
therefore  analogous  to  that  of  a  sheriff  under  a  writ 
oi  fieri  facias^  to  search  out  and  levy  upon  the 


of  defendant. 
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goods  and  chattels  of  the  defendant ;  but  the  pro-  ^^^  ^■ 
perty,  in  this  case,  is  taken  in  lieu  of  the  person,  for 
the  purpose  of  compelling  the  defendant  to  appear 
and  give  bail,  or  in  the  event  of  his  failure  to  do  so, 
to  be  held  as  a  pledge  for  the  satisfaction  of  the 
libellant's  debt  or  damages.  It  is  therefore  to  be 
kept  safely  by  the  marshal,  pending  the  suit,  or 
until  the  defendant  shall  give  the  required  security, 
and  obtain  an  order  for  the  dissolution  of  the 
attachment. 

In  the  case  of  Mcmro  v.  Ahneida,  above  cited,  it 
was  held,  though  apparently  with  some  hesitation, 
not  to  be  indispensably  necessary  to  specify  in  the 
writ  the  particular  credits  and  effects  of  the  defen- 
dant to  be  attached,  but  that  a  command,  in  general 
terms,  to  attach  his  credits  and  effects  in  whosesoever 
hands,  within  the  jurisdiction  of  the  court,  they 
might  be  found,  was  sufficient.  But  the  second  ^^^J'j^^Jj 
rule,  as  we  have  seen,  very  properly  requires  the  mb*^''™" 
garnishees  to  be  named.  It  is  upon  such  persons  as 
are  named  in  the  process  as  garnishees  only,  there- 
fore, that  the  service  is  to  be  made.  The  term 
"  credits  "  embraces  all  debts  owing  to  the  defen-  what  are  to 

<-'  be  deemed 

dant.  The  term  "  effects "  is  ordinarily  one  of  l^^S.  ^""^ 
comprehensive  import,  but  being  here  used  in 
contradistinction  to  "  goods  and  chattels,"  may  be 
supposed  to  refer  more  especially  to  kinds  of  pro- 
property  not  strictly  falling  within  the  scope  of  the 
other  terms  employed,  and  not  properly  susceptible 
of  manual  seizure ;  such,  for  example,  as  shares  in 
the  stock  of  corporate  companies,  money  in  the 
hands  of  a  sheriff  or  of  an  agent,  or  the  like.     The 
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voL^2.  foreign,  attachment  clause,  which  should  contain  a 
monition  to  the  person,  therein  named  to  show  cause 
on  oath  why  he  should  not  be  held  to  pay  over  the 
amount  for  which  he  is  supposed  to  be  chargeable, 

tachmenr  *°  answcr  the  exigencies  of  the  suit,  may  be  pro- 
perly served  by  the  exhibition  of  the  warrant,  and 
the  delivery  of  a  co^  of  it  to  the  garnishee ;  or, 
in  case  of  his  absence,  by  leaving  a  copy,  to  be 
delivered  to  him,  with  some  suitable  person  at  his 
usual  place  of  residence  or  of  business.  This  is  the 
only  form  in  which,  in  general,  the  service  could 
well  be  made,  and  seems  to  be  the  mode  contem- 
plated by  the  thirty-seventh  rule,   by  which  it  is 

Garnishee     ordaiued  that  "  In  cases  of  foreign  attachment,  the 

to  answer  o  i 

onoaih.  gamishce  shall  be  required  to  answer  on  oath  or 
solemn  affirmation,  as  to  the  debts,  credits  or  effects 
of  the  defendant  in  his  hands,  and  to  such  interroga- 
tories touching  the  same  as  may  be  propounded  by 
the  libellant ;  and  if  he  shaE  refuse  or  neglect  so  to 
do,  the  court  may  award  compulsory  process  in 
personoMh  against  him.  If  he  admit  any  debts, 
credits  or  effects,  the  same  shall  be  held  in  his  hands 
liable  to  answer  the  exigency  of  the  suit."  The 
proper  time  for  the  garnishee  to  answer,  is  on  the 
return  day  of  the  process.  The  rule,  it  will  be 
observed,  makes  no  provision  for  the  delivery  over 
to  the'  marshal,  or  to  the  court,  of  any  moneys  or 
other  property,  by  the  garnishee;  nor  for  any 
further  proceedings  against  him  in.  case  he  denies 
that  he  owes  the  defendant,  or  has  any  effects 
belonging  to  him,  in  his  hands.  The  foreign 
attachment  was  formerly  in   use  in  the   English 
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admiralty ;  and  it  is  stated  by  Cleeke,  that  if  tlie   °^^  ^■ 
garnishee  "  make  oath  upon  the  Holy  Evangelists  of 
the  truth  of  his  allegations  [that  he  had  not  any 
goods  or  debts  belonging  to  the  defendant],  he  is  to 
be  dismissed,  and  all  the  acts  of  the  plaintiff  are  to 
no  purpose.     But  with  this  proviso,  that  if  the 
plaintiff,  before  the  oath  is  administered,  be  willing 
to  allege  and  take  upon  himself  the  burthen  of 
proving  that  the  person  has  goods,  or  debts,  etc.,  he 
is  admitted  to  do  so ;  and  if  he  make  out  his  proof, 
he  should  recover  them  with  costs(a)."    This  writer 
states,  also,  that  the  garnishee  is  required  in  such 
case  to  give  security  to  abide  the  sentence  and  pay 
costs(5).     Whether  the  thirty-seventh  rule,  above 
recited,  leaves  to  the  libellant  the  privilege  of  con- 
testing the  truth  of  the  garnishee's  answer,  is  a 
question,  like  many  others,  which  is  not  difficult  to 
foresee  may  arise  out  of  a  resort  to  this  form  of 
process,  and  upon  which  it  would  be  indiscreet  to 
hazard  an  opinion. 

The  marshal  is  to  return,  according  to  the  fact,  ^°™i,°i^3 
that  he  has  arrested  the  defendant  and  has  him  in  '^'""'' 
custody,  or  has  taken  baU,  as  in  the  case  of  a  simple 
warrant  of  arrest ;  or  that  the  defendant  is  not  found 
within  his  district,  and  that  he  has  therefore  arrested 
his  goods  and  chattels,  to  wit  [specifying  them], 
and  has  them  in  safe  custody ;  or  that  the  defendant 
is  not  found,  and  has  no  goods  and  chattels  within 
the  district ;  and  that  he  has  therefore  attached  his 
credits  and  effects  in  the  hands  of  the  garnishee 

(a)  Gierke's  Praxis,  tit.  34;  Hall's  Adm.  Practice,  71.    (6)  Ibid. 
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voi^2.  named  in  the  warrant,  by  showing  the  warrant  and 
delivering  a  copy  of  it  to  him,  or  by  leaving  a  copy 
thereof  for  him  at  his  usual  place  of  abode  with 
some  person  of  suitable  age,  he  being  absent.  If 
there  are  several  garnishees,  not  partners,  the  mode 
of  service  on  each  should  be  stated. 
^'bfdT-"'  It  may  well  happen  that  the  defendant,  after  the 
giving'se-  arrest  of  his  property,  may  desire  to  repossess 
himself  of  it,  and,  and  for  this  purpose,  may  be 
willing  to  give  the  security  which  woi^ld  have  been 
required  of  him,  had  he  been  personally  arrested. 
This  contingency  is  provided  for  by  \he fourth  rule, 
as  follows :  "  In  all  suits  in  personam^  where  goods 
and  chattels,  or  credits  and  effects  are  attached 
under  such  warrant  authorizing  the  same,  the  attach- 
ment may  be  dissolved  by  the  order  of  the  court  to 
which  the  same  warrant  is  returnable,  upon  the 
defendant,  whose  property  is  so  attached,  giving  a 
bond  or  stipulation  with  sufficient  sureties  to  abide 
all  orders,  interlocutory  or  final,  of  the  court,  and 
pay  the  amount  awarded  by  the  final  decree  ren- 
dered in  the  court  to  which  the  process  is  returnable, 
Application   or  vo.  auv  appcUate  court."    An  "  order  of  the  court " 

for  this  pur-  "^      '^  '■ 

made  by  *  bciug  ueccssary  for  the  dissolution  of  the  attachment, 
an  application  to  the  court  is,  of  course,  necessary 
for  this  purpose.  It  may,  however,  be  made  at  any* 
time,  and  should  be  made  by  petition,  briefly  stating 
the  fact  of  the  arrest  of  the  property,  either  describing 
it,  or  referring  to  the  marshal's  certificate  of  the 
execution  of  the  process,  and  showing  the  compliance 
of  the  applicant,  or  his  readiness  to  comply  with  the 
conditions  prescribed  in  the  rule  as  to  security,  and 


MESNE   PROCESS.  145 

naming  his  sureties.     The  rule  is  silent  as  to  the    <Jhap.  5. 
necessity  of  notice  to  the  plaintiff  of  the  application  noti^  of  the 

, .  ^  ^  ■*■  application 

to  dissolve  the  attachment;  and  unless  the  rules  of  "neoesBary. 
the  court  to  which  it  is  to  be  made  require  a  notice, 
the  application  may,  it  is  supposed,  be  made  ex  parte; 
the  party  producing  his  sureties  before  the  court, 
ready  to  enter  into  the  required  bond  or  stipulation, 
or  offering  a  bond  duly  executed,  or  a  stipulation 
already  entered  into  before  a  commissioner,  and  satis- 
fying the  court  beyond  all  reasonable  doubt  of  the 
sufficiency  of  his  sureties.  According  to  the  phrase- 
ology of  the  rule,  "  the  attachment  may  be  dissolved 
by  order  of  the  court."     Probably,  under  this  rule   order  of  the 

.      ,  ,  ''  '    court,  how 

it  is  sufficient  for  the  defendant,  having  obtained  the  ^^^™""i- 
order,  to  serve  a  certified  copy  of  it  on  the  marshal ; 
but  the  more  formal  and  regular  practice  would  be  to 
sue  out  a  writ  of  supersedeas.     Such  is  the  practice  ^°p"=^- 
of  the  English  Court  of  Admiralty  in  analogous 
cases(a).     The  marshal  having  previously  returned 
the  attachment  with  his  certificate  of  the  arrest  of 
the  property,  and  having  thus  made  himself  respon- 
sible for  it,  ought  strictly  to  have  the  like  authority 
to  release  it,  and  the  like  opportunity  to  make  an 
official  return  of   the  manner  in  which  he  had 
disposed  of  it. 
The  tenth  rule  contains  a  provision  relative  to  the  saie  of 

■T  penabable 

sale  of  perishable  property,  the  terms  of  which  are  ^'°v^^- 
supposed  to  be  sufficiently  comprehensive  to  embrace 
property  under  arrest  in  virtue  of   this  form  of 
process.     It  is  as  follows :  "  In  all  cases  where  any 
goods  or  other  things  are  arrested,  if  the'  same  are 

(a)  Marriott's  Formulary,  355. 

19 
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T0L_2.  perishable,  or  are  liable  to  deterioration,  decay  or 
injury,  by  being  detained  in  custody  pending  the 
suit,  tbe  court  may,  upon  tbe  application  of  either 
party,  in  its  discretion  order  the  same,  or  so  much 
thereof  to  be  sold,  as  shall  be  perishable  or  liable 
to  depreciation,  decay  or  injury,  and  the  proceeds, 
or  so  much  thereof  as^hall  be  a  full  security  to  satisfy 
the  decree,  to  be  brought  into  court,  to  abide  the 
event  of  the  suit  (a)."  The  application,  it  will  be 
seen,  may  be  made  by  either  party ;  and  unless  the 
opposite  party  is  present  in  court  when  the  petition 
is  presented,  a  copy  of  it,  with  reasonable  notice  of 
the  application,  ought  to  be  served  (3). 

3.  Monition. 

The  remaining  form  of  mesne  process  prescribed 
by  the  second  rule  above  recited,  is  the  "  simple 
monition  in  the  nature  of  a  summons  to  appear  and 
answer  to  the  suit." 

The  object  of  the  first  process  in  a  suit  being  to 
bring  the  defendant  under  the  actual  cognizance  and 
power  of  the  court  for  the  purpose  of  enabling  it 
to  dispense  justice  to  the  plaintiff,  the  process,  in 
order  to  render  it  effective  for  this  object,  must  be 

(a)  The  remaining  part  of  this  rule  relates  exclusively  to  suits  in 
rem,  and  will  be  noticed  in  the  next  section. 

(&)  The  87th  rule  of  the  District  Court  for  the  Northern  District 
of  New- York  contains  minute  and  exact  provisions  relative  to  the 
sale  of  perishable  property  in  cases  of  municipal  seizure ;  and  by 
a  late  rule  of  that  court,  these  provisions  are  extended  to  cases  of 
admiralty  jurisdiction  arising  under  the  act  of  February  26, 1845,  chap. 
20.  See  Appendix ;  Rules  of  Practice  of  the  District  Court  for  the 
Northern  District  of  New- York,  in  cases  of  admiralty  jurisdiction. 
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How  eerved. 


served.  In  regard  to  the  forms  of  process  above  chap.  5. 
treated  of,  there  is  little  room  for  controversy  or 
doubt  as  to  what  constitutes  a  sufficient  service ;  but 
with  respect  to  the  monition,  the  question  is  not  so 
clear.  It  is  a  summons,  citation  or  notice  (a).  Its 
name  and  its  object  both  imply  the  necessity  of  its 
being  brought  to  the  knowledge  of  the  defendant ; 
but  the  only  certain  mode  of  doing  this  is  by  a  per- 
sonal service ;  and  the  question  is  whether  any,  and, 
if  any,  what  other  mode  of  service  is  sufficient. 
Judge  Betts,  in  his  summary  of  the  admiralty 
practice  of  the  District  Court  of  the  Southern  Dis- 
trict of  N'ew-York,  lays  down  the  law  upon  the 
point  as  follows :  The  "  citation  is  served  by  reading 
or  stating  its  contents  to  the  defendant  and  showing 
it  him,  when  requested.  A  copy  of  the  citation 
should  also  be  left  with  him.  A  citation  may  also 
be  served,  by  leaving  a  copy  at  the  defendant's  usual 
residence  or  place  of  business.  It  should  be  deli- 
vered to  some  person,  if  any  is  found  there,  with 
instructions  to  give  it  the  party;  but  when  no 
person  competent  to  receive  it  is  found,  the  copy 
should  be  left  so  as  to  afford  the  greatest  probability 
of  its  reaching  the  party,  and  the  return  should  state 
the  mode  of  service(5)."  No  authority  or  rule  of 
court  upon  the  subject  is  cited  by  the  learned 
author,  and  the  feader  is  therefore  left  to  infer  that 
nothing  -more  is  intended  than  to  state  his  own 

(a)  In  form,  however,  it  is  a  command  to  the  marshal  to  cite  and 
admonish  the  defendant  to  appear  and  answer,  and  not  a  summons 
addressed  to  the  party. 

(6)  Betts's  Adm.  Practice,  33. 
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TOL^z.  apprehension  of  the  law,  or,  at  most,  to  lay  down 
the  actual  practice  of  his  own  court.  In  Dunlap's 
Admiralty  Practice,  it  is  said  of  the  special  monition 
which,  in  addition  to  the  general  one,  is  sometimes 
used  in  suits  in  rem,  that  it  is  to  be  served  by  the 
delivery  of  a  copy  of  it,  attested  by  the  officer,  to 
the  party,  or  by  leaving  an  attested  copy  at  his 
usual  place  of  residence,  but  that  personal  service 
should  be  made  if  possible  (a) ;  and  he  cites  as  his 
authority  Gierke's  Praxis,  tit.  21.  The  passage 
to  which  he  refers,  in  fact,  sheds  little  light  upon  the 
subject;  but  it  tends  rather  to  show  that  no  simple 
form  of  service  is  sufficient  except  a  personal  service. 
It  directs  that  the  officer  "  shall  go  to  the  residence 
of  the  party  who  is  sued,  and  shall  cite  him  person- 
ally, if  possible;  and  it  proceeds  to  prescribe  as 
applicable  to  all  cases  where  a  personal  service 
cannot  be  effected,  the  mode  of  service  denominated 
the  citatio  viis  et  modis;  a  long  and  tedious  process 
little  in  accordance  with  our  notions,  and  not  likely 
ever  to  be  resorted  to  in  this  country.  It  is  virtually 
a  substitute  for  a  personal  service  in  the  first  instance. 
If  the  defendant  actually  appear  during  its  progress, 
the  object  in  view  is  attained;  and  if  he  does  not, 
the  plaintiff  is  allowed  at  the  termination  of  it  to 
proceed  in  his  suit  notwithstanding(J),  and  to  obtain 
such  decree  as  he  is  able  to  show  himself  justly 

(a)  Dunlap's  Adm.  Practice,  135. 

(6)2  Bro.  Oiv.  and  Ad.  Law,  455  -  459.  The  citatio  viis  et  modis  is 
a  common  law  proceeding,  and,  in  the  ecclesiastical  courts,  involves 
excommunication.  It  is  described  by  Browne  in  the  pages  above 
cited,  and  by  Clerke,  tit.  21,  and  additions  to  tit.  21.  Hall's  Adm. 
Practice,  44,  45. 
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entitled  to;  tlie  reasonable  presumption  probably  ^°i£;  '• 
being  supposed  to  be  that  tbe  defendant  must  by 
tbat  time  have  become  apprised  of  tlie  suit,  and  that 
his  non-appearance  is  intentional  and  contumacious. 
But  the  mere  leaving  of  a  copy  at  the  dwelling- 
house  or  usual  place  of  business  of  the  party,  in  his 
absence  —  perhaps  from  home  —  is  far  from  being 
equivalent  to  the  protracted  proceedings  in  which 
all  ways  amd  means  are  publicly  resorted  to  for  his 
notification.  The  reasonable  and  proper  rule  would 
perhaps  be  to  require  a  personal  service  when  it 
could  be  made,  and  to  admit  no  light  excuse  for  its 
omission  ;  and  when  it  cannot  be  effected,  to  permit 
a  service  by  copy;  but  in  the  latter  case,  to  require 
the  marshal  to  state  the  mode  of  service,  and  to 
hold  it  valid  or  otherwise,  according  to  the  degree 
of  probability  there  shall  appear  to  be  of  its  actual 
receipt  by  the  defendant. 

The  return  of  the  marshal  to  the  monition  must, 
of  course,  be  according  to  the  fact:  as  that  he  has 
monished  and  cited  the  within  named   C.  D.   to  Formofa 

marshal'D 

appear  at  the  time  and  place,  within,  for  that  '■^'"™' 
purpose,  mentioned,  by  exhibiting  to  him  the  moni- 
tion, and  delivering  to  him  a  copy  thereof;  or  by 
leaving  a  copy  thereof  for  him,  at  his  usual  place  of 
abode,  with  a  person  of  suitable  age,  the  within 
named  C.  D.  being  absent. 
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SECTION  n. 
Mesne  Process  in  Suits  in  Rem. 


Form  or  The  foUowiiiff  summary  account  ffiven  by  Dr. 

process  aad  ^  •'  o  ./ 

Z°yic°L  Beownb,  of  the  mode  of  commencing  suits  m  rem, 
acTmirafty.  in  the  High  Court  of  Admiralty  of  England,  will 
serve  the  purpose  of  an  appropriate  introduction  to 
the  subject  of  this  section.  "  When  the  proceeding 
is  against  the  ship,  the  action  being  entered,  and 
an  affidavit  of  the  debt  made  by  the  person  on 
whose  behalf  the  warrant  is  prayed,  or  by  his  law" 
ful  attorney,  process  commences  by  a  warrant 
directed  to  the  marshal  of  the  court,  commissioning 
Ijim  to  arrest  the  ship  and  goods,  or  both ;  which 
warrant  contains  also  a  citation  to  the  master  of  the 
ship  in  particular,  and  all  others  in  general,  having, 
or  pretending  to  have,  an  interest  in  the  said  ship, 
her  tackle,  apparal  and  furniture,  or  (as  the  case 
may  be)  in  the  goods,  to  appear  personally  on  the 
day,  and  at  a  place  therein  named,  to  answer  and 
defend  in  a  certain  cause,  civil  and  maritime. 
This  warrant  is  executed  by  producing  the  original 
before  the  master  and  crew,  and  affixing  a  copy  to 
the  mast  of  the  ship :  after  which,  an  affidavit  must 
be  made  of  the  following  tenor,  to  wit,  that  the 
deponent  did  arrest  the  ship  mentioned  in  the  war- 
rant thereunto  annexed,  her  tackle,  apparel  and 
furniture ;  and  that  he  did  cite  all  persons  in  general, 
and  those  requisite  in  special,  to  appear  as  above  ; 
and  if  the  arrest  be  made  abroad,  it  must  be  certi- 
fied under  some  authentic  seal.  This  warrant  and 
affidavit  or  certificate  are  then  to  be  returned ;  and 


)  United 
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if  there  be   any  apprehension  of  the  ship's  being    ^'^^ ». 
carried  to  sea,  the  sails  may  be  taken  on  shore,  or 
a  custodee  put  on  board(«)." 

The  practice  of  the  American  courts  of  admiralty,  ^■^"''Znlot 
though  differing  in  some  respects  from  that  here  st™" 
described,  has  always  been  substantially  in  accord- 
ance with  it.  In  some  of  the  courts  it  has  been 
customary  to  issue  the  citation  or  monition  in  the 
form  of  a  separate  writ,  simultaneously  with  the 
warrant  of  arrest,'  instead  of  being  incorporated 
with  it.  The  practice  in  this  country  has  been,  also, 
not  to  post  up  a  copy  of  the  process,  but  a  notice 
containing  a  fuller  statement  of  the  cause  of  action, 
framed  from  the  libel,  which  with  us,  as  we  have 
seen,  contrary  to  the  English  practice,  must  be 
filed  before  the  process  can  be  issued.  Our  practice, 
also,  is  to  publish  the  notice  in  a  newspaper.  This 
form  of  notice,  and  this  mode  of  publication  in 
cases  of  seizure  under  the  collection  act  of  1799, 
are  expressly  enjoined  by  that  act.  The  enactment 
referred  to  is  as  follows :  "  All  ships  or  vessels,  goods, 
wares  or  merchandise,  which  shall  become  forfeited 
in  virtue  of  this  act,  shall  be  seized,  libelled  and 
prosecuted  as  aforesaid  in  the  proper  court  having 
cognizance  thereof;  which  court  shall  cause  four- 
teen days'  notice  to  be  given  of  such  seizure  and 
libel,  by  causing  the  substance  of  such  libel,  with 
the  order  of  the  court  thereon,  setting  forth  the 
time  and  place  appointed  for  the  trial,  to  be  inserted 
in  some  newspaper  printed  near  the  place  of  seizure, 

(a)  2  Browne's  Civ.  and  Ad.  Law,  397,  398. 
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TOL^z.  ajj(j  a]gQ  \yj  posting  up  tlie  same  in  the  most  public 
manner,  for  the  space  of  fourteen  days,  at  or  near 
the  place  of  trial(a)." 

The  posting  of  the  notice,  "near  the  place  of 
trial "  (in  actual  practice,  on  or  near  the  court-house 
door),  required  by  this  act,  has  not,  as  far  as  I  am 
informed,  been  followed  by  our  courts,  in  private 
suits;  but  in  such  cases  the  English  practice  has 
been  pursued,  of  posting  the  notice  on  the  mast  of 
the  ship. 
Form  of  Having:  ffiven  these  explanations,   I  proceed  to 

process  aad  o     o  J.  '  x 

M^TUje'pre-  notice  the  ninth  rule  of  the  Rules  of  Admiralty 
rail.^  ^  Practice,  which  is  as  follows :  "  In  all  cases  of  seizure, 
and  in  other  suits  and  proceedings  in  rem,  the  pro- 
cess, unless  otherwise  provided  for  by  statute,  shall 
be  by  a  warrant  of  arrest  of  the  ship,  goods,  or 
other  things  to  be  arrested,  and  the  marshal  shall 
thereupon  arrest  and  take  the  ship,  goods  or  other 
things  into  his  possession  for  safe  custody ;  and  shall 
cause  public  notice  thereof,  and  of  the  time  assigned 
for  the  return  of  such  process  and  the  hearing  of 
the  cause,  to  be  given  in  such  newspaper  within  the 
district  as  the  district  court  shall  order,  and  if  there 
is  no  newspaper  published  therein,  then  in  such 
other  public  places  in  the  distict  as  the  court  shall 
direct. 

The   exception  in  the  rule,  of  cases  "otherwise 
provided  for  by  statute,"  though  it  is  doubtless  also 

(o)  Act  of  March  2,  1799,  ch.  22,  §  89 ;  1  Stat,  at  Large,  627. 
In  England,  forfeitures  for  the  infraction  of  the  revenue  and  naviga- 
tion acts  are  prosecuted  in  the  Court  of  Exchequer,  and  are  not  cogni- 
2ahle  in  the  Court  of  Admiralty. 
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prospective,  may  probably  be  considered  as  having  °i^-  °- 
a  particular  reference  to  the  provisions  of  the  act  of 
April  2,  1844,  ch.  8,  prescribing  a. summary  course 
of  proceeding  by  the  collector,  without  the  aid  of 
judicial  process,  not  exceeding  in  value  the  sum  of 
one  hundred  dollars,  seized  under  the  revenue 
laws. 

The  newspaper  in  which  the  publication  is  to  be 
made,  is  by  the  terms  of  the  rule  to  be  designated 
by  the  court;  and  this,  it  is  supposed,  may  be  done 
either  prospectively  by  a  general  order  having 
reference  to  the  several  localities  where  arrests  of 
property  are  likely  to  be  made,  or  by  special  order 
in  each  case." 

The  rule  is  silent,  it  will  be  observed,  with  respect  'p^^^  "f 

'  '  -»■  the  notice- 

to  the  length  of  the  notice.     The  period  of  fourteen 

days,  prescribed  by  the  statute  in  cases  of  municipal 

seizure,  is  supposed  to  have  been  generally  adopted 

by  the  courts  in  private  suits ;  subject,  however,  to 

be  altered,  when  justice  requires  it,   by  a  special 

order ;  and  it  is  not  unusual  to  prescribe  a  shorter 

time,  when  it  appears  that  the  convenience  of  one 

or  both  of  the  parties  will  be  promoted,  and  no 

hardship  be  imposed  thereby. 

The  number  of  days  necessary  between  the  test  and  Test  and 

"'  ''  return  of 

return  of  the '  process,  will  of  course  be  determined  p™'''- 
by  the  length  of  the  notice  required.     The  time 
must  be  sufficient  to  enable  the  marshal  to  complete 
the  publication  of  the  notice,  and  to  bring  or  transmit 
to  the  court  his  certificate  that  this  has  been  done. 

The  duty  of  the  marshal  in  executing  a  warrant  ^"^^utfon 
of  arrest  in  rem,  is  simple  and  direct.     He  is  to 
20 


return 
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voi^2.  take  the  thing  —  most  usually  a  vessel  and  her 
appurtenances  —  into  his  custody,  and  keep  it 
securely,  employing  an  agent  for  this  pui-pose  if 
necessary,  until  the  further  order  of  the  court,  or 
until  security  be  given  under  the  late  act  of  Con- 
gress(a).  In  this  latter  case,  the  act  does  not  seem 
to  contemplate  any  iaterference  on  the  part  of  the 
court,  nor  any  specific  act  of  restoration  or  delivery 
of  possession  by  the  marshal.  The  acceptance  of 
the  security  simply  terminates  his  right  to  the 
further  custody  of  the  thing. 
Marshal's  The  Tctum  of  the  marshal  to  the  warrant  will 
be,  that  he  has  arrested  the  within  mentioned 
■ ,  and  cited  all  persons  having  or  pre- 
tending to  have  any  right,  title  or  interest  therein, 
as  he  is  by  the  warrant  commanded  to  do.  If 
security  should  be  given  under  the  late  act,  just 
above  cited,  before  any  arrest  has  been  made,  the 
return  of  the  marshal  ought  to  state  that  after  the 
warrant  came  to  his  hands,  and  befol-e  the  same  was 
executed,  a  bond  duly  executed,  or  a  stipulation 
duly  taken  and  acknowledged  by  A.  B.  as  claimant 

of   the  within  mentioned : ,  and  by 

C.  D.  as  his  surety  [or  C.  D.  and  E.  F.  as  his  sure- 
ties], for  double  the  amount  claimed  by  the  libellant, 
conditioned  to  abide  and  answer  the  decree  of  the 
court  in  the  cause,  and  duly  approved,  was  delivered 
to  and  received  by  him,  as  will  appear  by  the  said 
bond  or  stipulation  with  the  warrant  returned.  If 
the  like  security  is  given  after  the  arrest,  and  before 
the  return  of  the  warrant,  it  may  not  be  necessary, 

(o)  Act  of  March  3,'l847.   Vide  supra,  p.  99. 
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but  is  certainly  proper,  in  addition  to  the  fact  of  <^hap.  b. 
the  arrest  as  above  directed,  to  state  also  that  after- 
wards, and  before  the  return,  such  security  was 
given  as  above  directed.  The  bond  or  stipulation 
is,  in  all  cases,  to  be  immediately  returned  to  the 
court ;  and  if  it  is  not  given  until  after  the  return 
of  the  process,  the  marshal  should  endorse  his 
certificate  upon  it,  that  it  was  delivered  to  and 
received  by  him,  and  is  now  returned  to  the  court 
in  pursuance  of  the  act  in  such  case  made  and 
provided. 

If  the  process  be  asrainst  the  ship  and  her  freight  warrant 

J.  o  J.  €/         e/  against 

in  the  hands  of  the  owners  or  consignees  of  the  exeluted.'"' 
cargo,  or  against  the  ship  and  the  proceeds  of  the 
cargo,  it  is  to  be  executed,  in  respect  to  the  freight  or 
proceeds,  in  like  manner  as  the  attachment  clause 
against  the  credits  and  effects  of  the  defendant  in  a 
warrant  m  persona/mia). 

There  is  another  of  the  rules  prescribed  by  the  Arrest,  how 
Supreme  Court,  which  it  is  proper  also  to  notice  in  appurte- 

■*-  '  A        J-  nances  to 

this  place.  It  is  the  eighth  rule,  and  is  in  the  fol-  fn'Se^ands 
lowing  words :  "  In  all  suits  m  rem  against  a  ship,  persons. 
her  tackle,  sails,  apparel,  furniture,  boats  or  other 
appurtenances,  if  such  tackle,  sails,  apparel,  furni- 
ture, boats  or  other  appurtenances  are  in  the 
possession  or  custody  of  any  third  person,  the 
court  may,  after  a  due  monition  to  such  third  per- 
son, and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award  and 
decree  that  the  same  be  delivered  into  the  custody 

(a)  Vide  supra,  p.  481. 
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TOL^z.  of  the  marshal  or  other  proper  officer,  if  upon  the 
hearing  the  same  is  required  by  law  and  justice." 

Although  the  process  to  be  first  issued  under 
this  rule  is  auxiliary  to  a  suit  in  rem,  it  is  in  fact  a 
mere  personal  monition  or  citation  to  him  who  has 
the  property  in  his  possession  or  custody,  and  is  to 
be  served  in  like  manner  as  a  monition  in  a  suit  in 
persona/m.  If  no  sufficient  cause  to  the  contrary  be 
shown,  he  will  be  decreed  to  deliver  it  over  to  the 
marshal ;  and  if  he  refuses  to  do  so  after  the  service 
of  the  decree,  obedience  to  the  decree  will  be 
enforced  by  attachment  against  his  person. 

The  rule,  it  will  be  observed,  relates  to  things 
appurtenant  to  the  ship,  which,  being  susceptible  of 
easy  removal  to  other  places,  it  was  supposed  might 
sometimes  be  taken,  or  find  their  way  into  the  pos- 
session of  those  who,  under  some  mistaken  view  of 
their  own  rights  or  obligations,  or  from  some  other 
motive,  might  refuse  to  allow  the  marshal  peaceably 
to  execute  his  process ;  and  the  design  of  the  rule 
seems  to  have  been  to  relieve  the  marshal  from 
unnecessary  responsibility,  and  especially  to  guard 
against  any  unnecessary  resort  to  force,  by  pointing 
out  and  recommending  an  easy  and  peaceful  alter- 
native. In  such  cases  the  marshal  might  doubtless 
lawfully  abstain  from  a  forcible  arrest,  and  state  the 
facts  of  the  case  in  his  return;  when  upon  the 
application  of  the  libellant,  founded  on  such  return, 
the  court  would  direct  the  monition  to  issue ;  or,  if 
he  chose  not  to  wait  the  return  day,  he  might  in- 
voke the  aid  of  the  court  at  once  on  petition. 

One  of  the  emergencies  which  the  rule   may 


ce&a* 
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possibly  have  had  in  view,  is  that  of  the  marshal    <^^-  ^• 
finding  the  property,  named  in  the  warrant,  in  the  prope'tf 

already  In 

custody  of  the  law  under  process  from  a  state  court.  wS''p;o°° 
Cases  of  this  description  are  not  likely  to  occur 
often ;  but  as  they  involve,  apparently  at  least,  con- 
siderations of  some  delicacy,  it  is  proper  therefore 
that  they  should  receive  a  somewhat  more  particular 
notice.  I  shall  content  myself,  however,  with  little 
more  than  a  summary  reference  to  the  few  reported 
decisions  I  have  met  with,  in  which  the  possession 
of  a  sheriff  in  virtue  of  process  has  been  superseded 
by  the  arrest  of  the  same  property  by  the  marshal 
in  virtue  of  process  in  rem  from  a  court  of  admiralty. 
In  the  case  of  The  Flora{a)^  the  ship  had  been 
levied  upon  and  taken  into  custody  by  the  sheriff, 
in  virtue  of  a  writ  of  fieri  facicbs  issued  out  of  the 
Court  of  King's  Bench,  on  a  judgment  against  the 
owner,  in  an  action  of  assumpsit  for  money  paid. 
On  the  next  day  the  ship  was  arrested  by  the 
deputy  marshal  of  the  High  Court'  of  Admiralty, 
acting  under  a  warrant  issued  from  that  court,  in  a 
suit  for  mariner's  wages,  against  the  ship.  In  this 
suit  the  ship  was  condemned  and  sold ;  and  though 
there  was  a  protracted  contest  between  the  owner  and 
the  judgment  creditor  concerning  the  balance  of  the 
proceeds  of  the  sale  remaining  in  the  registry  after 
deducting  the  wages  and  costs,  in  the  course  of 
which  an  unsuccessful  application  was  made  to  the 
Court  of  King's  Bench,  and  after  a  decision  on 
appeal  from  the  judgment  of  the  High  Court  of 

(a)  1  Haggard's  Adm.  K.,  208. 


158  ADMIRALTY  PRACTICE. 

V0U2.  Admiralty  to  the  Court  of  Delegates,  another 
application  was  made  to  the  Lord  Chancellor  for  a 
commission  of  review,  no  objection  was  made  to  the 
arrest  of  the  ship  by  the  marshal,  and  no  doubt 
seems  to  have  been  entertained  of  its  regularity  and 
propriety.  It  is  stated  in  the  report,  however,  that 
"  upon  the  execution  of  the  admiralty  process,  there 
seemed  to  be  an  understanding  that  the  vessel  should 
remain  in  the  actual  custody  and  personal  possession 
of  the  sheriff's  officer,  and  she  continued  warped 
and  moored  alongside  a  wharf  at  Deptford,"  etc. ; 
and  the  controversy  between  the  owner  and  his 
judgment  creditor,  relative  to  the  surplus,  ultimately 
turned  upon  the  question  whether  there  had  been 
an  abandonment  of  possession  by  the  sheriff,  the 
ship  having  been  at  one  time  temporarily  removed 
across  the  Thames  to  another  county.  The  Court 
of  Delegates  were  clearly  of  opinion  that  there  had, 
itnder  the  circumstances,  been  no  abandonment  by 
the  sheriff.  "The  sheriff,"  say  the  court,  "may 
have  yielded  to  a, prior  claim;  but  he  continued  his 
right  as  against  the  owner^  whatever  might  have 
been  the  effect  of  an  abandonment  in  favor  of 
another  judgment  creditor."  And  the  opinion  of  the 
court  was,  that  "  although  the  Court  of  Admiralty 
cannot  enter  into  the  contracts  of  general  creditors, 
yet  it  may  be  bound  to  take  a  judgment  on  record 
as  a  debt ;"  and  the  balance  remaining  in  the  regis- 
try was  decreed  to  be  paid  to  the  sheriff.  In  this 
case,  the  suit  in  the  admiralty  was  brought  to 
enforce  a  maritime  lien  or  privilege,  having  a  clear 
and  incontestible  priority  over  any  rights  acquired 
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by  the  judgment  creditor  in  virtue  of  his  judgment  '^hap.  b. 
and  execution.  The  admiralty  process  was  the  only 
means  by  which  the  lien  could  be  rendered  effective  ; 
and  it  seems  to  have  been  conceded  on  all  hands 
that  the  possession  of  the  sheriff  was  no  impediment 
to  the  execution  of  that  process,  or  to  the  sale  of 
the  ship  in  pursuance  of  the  decree  of  the  Court  of 
Admiralty,  although  his  right  to  the  surplus  proceeds 
of  the  sale  was  recognized  as  against  the  owner. 
Had  the  suit  in  the  admiralty  been  brought  to  enforce 
any  other  privileged  lien,  as  that,  for  example,  of  a 
bottomry  bond-holder,  it  would  doubtless  have 
drawn  after  it  the  same  consequences ;  or  if  such  a 
creditor  had  intervened  for  his  interest,  or  petitioned 
against  the  proceeds  in  the  registry,  his  claims  would 
unquestionably  have  been  allowed  in  prefence  to 
those  of  the  execution  creditor. 

In  the  case  of  Certain  Logs  of  Mahog(my{a\  in 
consideration  of  advances  made  and  responsibilities 
incurred  by  the  respondent  on  account  of  the  outward 
cargo,  it  was  agreed,  between  the  shipper  and  him, 
that  he  should  have  the  control  of  the  cargo,  and 
that  the  homeward  cargo  should  be  shipped  and 
consigned  to  him  for  his  security  and  indemnity, 
which  was  done.  On  the  arrival  of  the  vessel,  the 
owners  gave  notice  to  the  respondent  that  they 
were  ready  to  deliver  the  cargo  to  him,  on  condition 
that  he  would  pay  or  secure  the  freight  due  to  them 
on  account  of  it.  The  respondent  declining  to  do 
this,  the  owners  landed  the  cargo  and  put  it  into 

(a)  2  Sumner's  R.,  589. 
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T0L^2.  tiie  possession  of  a  wtarfinger  as  their  bailee.  The 
respondent  thereupon  immediately  brought  an  action 
of  replevin  in  the  state  court  against  the  wharfinger ; 
and  a  few  days  afterwards,  the  cargo  having,  in  the 
meantime,  been  replevied,  the  ship-owners  filed  a 
libel  against  it  in  the  district  court,  to  enforce  their 
maritime  lien  for  freight ;  and  the  warrant  of  arrest 
was  executed  by  the  marshal,  and  the  cargo  was 
afterwards  delivered  to  the  respondents  on  bail, 
according  to  the  course  of  the  admiralty.  The  right 
of  the  libellants  thus,  by  means  of  admiralty  process, 
to  supersede  the  process  of  the  state  court,  does  not 
seem  to  have  been  questioned,  except  that  the  prior 
pendency  of  the  replevin  suit  was  set  up  in  the 
answer  Of  the  respondent  as  a  defence  to  the  libel, 
on  the  ground,  as  was  contended,  that  the  former 
suit  involved  the  same  questions,  and  was  therefore 
substantially  for  the  same  cause  of  action.  In 
reference  to  this  objection,  Mr.  Justice  Story,  among 
other  things,  showing  that  a  plea  of  a  prior  Ms 
pendens  was  inapplicable  to  the  case,  said :  "  A  suit 
in  a  state  court  by  replevin,  or  by  an  attachment 
under  process,  of  the  property,  can  never  be  admitted 
to  supersede  the  right  of  a  court  of  admiralty  to 
proceed  by  a  suit  in  remn  to  enforce  a  right  against 
that  property,  to  whomsoever  it  may  belong.  The 
admiralty  court  does  not  attempt  to  enter  into 
any  conflict  with  the  state  court,  as  to  the  just 
operation  of  its  own  process  ;  but  it  merely  asserts 
a  paramount  right  against  all  persons  whatever, 
whether  claiming  above  or  under  that  process.  No 
doubt  can  exist  that  a  ship  may  be  seized  under 
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admiralty  process  for  a  forfeiture,  notwithstanding    cha£-  '^■ 
a  prior  replevin  or  attachment  of  the  ship  then 
pending.     The  same  thing  is  true  as  to  the  lien  for 
seamen's  wages  or  a  bottomry  bond." 

In  this  case  the  plaintiflp  in  the  writ  of  replevin, 
being  the  consignee  of  the  cargo,  and  having  claims 
upon  it  as  against  the  owner,  to  its  full  value,  may 
be  regarded  as  its  owner,  having  the  general  right 
pertaining  to  that  character  to  the  possession  of  the 
property.  But,  as  in  the  case  of  The  Mora,  the 
libellants  had  a  maritime  lien  upon  the  property  in 
specie,  existing  independently  of  any  question  of 
title  ;  and  this  lien  they  were  allowed  to  assert,  by 
process  from  the  only  court  competent  to  enforce  it, 
notwithstanding  the  prior  seizure  of  the  property 
under  process  from  another  court. 

In  the  case  of  Poland  et  al.  v.  The  freight  and 
cargo  of  the  Spartati{a),  a  portion  of  the  cargo  was 
attached  by  process  from  the  state  court,  at  the  suit 
of  certain  creditors  of  the  shipper,  immediately  after 
the  arrival  of  the  vessel  in  her  home  port ;  and,  as  I 
understand  the  report,  while  the  goods  were  in  the 
custody  of  the  sheriff,  admiralty  process  was  sued 
out  against  them  to  enforce  a  supposed  maritime 
lien.  The  attaching  creditors,  without,  as  far  as 
appears,  questioning  the  regularity  or  propriety  of 
this  proceeding,  insisted  that,  when  several  creditors 
were  pursuing  their  right,  in  different  courts,  against 
property,  the  proper  rule,  in  order  to  prevent  col- 
lision, was,  to  give  precedence  to  those  who  first 
laid  their  hands  on  the  fund.     In  answer  to  this 

(a)  Ware's  R.,  134, 147. 
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vaL^2.  objection,  Judge  Ware  said :  "  This  priority  might 
be  decisive,  if  both,  creditors  stood  in  the  same 
relation  to  this  specific  property ;  but  the  reason  no 
longer  holds  when  the  claim  of  one  of  the  parties 
is,  in  its  nature,  a  privileged  claim.  The  very 
essence  of  a  privilege  is  to  give  the  creditor  a 
preference  over  the  general  creditors  of  the  debtor ; 
and  if  such  be  the  claim  of  the  seamen,  the  attach- 
ment only  created  a  lien  on  the  property  subject  to 
such  prior  incumbrance.  It  can  only  extend  to  the 
whole  right  of  the  owner,  and  that  was  to  hold  the 
property  after  discharging  the  lien." 

The  only  remaining  case  I  have  met  with,  tending 
directly  to  reflect  light  upon  the  point  under  con- 
sideration, is  that  of  The  Robert  .Fulton(a).  In  that 
case,  numerous  material-men  had  claims  to  a  large 
amount  against  the  ship  for  labor  and  materials 
furnished  in  the  port  of  New- York.  Two  of  them 
had  caused  the  ship  to  be  arrested  by  the  sheriff,  on 
a  warrant  of  attachment  issued  by  the  first  judge  of 
the  Court  of  Common  Pleas  of  the  city  and  county 
of  New-York,  in  pursuance  of  the  statute  of  the  state 
giving  a  lien  in  favor  of  material-men,  and  authori- 
zing this  mode  of  proceeding. 

The  next  day  after  the  arrest  two  other  persons, 
having  like  claims,  filed  a  libel  against  the  ship  in 
the  District  Court  of  the  United  States,  on  which  a 
warrant  of  arrest  was  issued  to  the  marshal,  and 
returned  executed.  The  admiralty  suit  proceeded 
in  the  district  court,  and  a  final  decree  was  made 
therein.     It  was  then  brought  by  appeal  before  the 

(a)  Fame's  K.,  620. 
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circuit  court,  and  Mr.  Justice  Thompson,  in  deliver-  chap.  s. 
ing  his  opinion,  expressed  himself  as  follows :  "  The 
case,  as  it  now  appears,  is  certainly  involved  in  some 
difficulty;  and  I  am  unable  to  account  for  the 
returns  which  have  been  made  by  the  sheriff  and 
the  marshal,  upon  the  process  issued  to  them  respec- 
tively. If  the  sheriff,  by  virtue  of  his  warrant,  had 
attached  and  taken  into  his  possession  the  ship,  on 
the  tenth  of  May,  as  he  has  returned,  it  is  no  way 
explained  how  the  marshal  could  the  day  after 
seize  and  take  into  his  possession  the  same  vessel, 
and  proceed  to  sell  the  same  under  the  order  of  the 
district  court.  The  right  and  authority  of  the  sheriff, 
under  the  process  directed  to  him,  to  attach  the 
vessel,  cannot  be  questioned  ;  and  if  he  had  so  done, 
the  ship  was  in  the  custody  of  the  law,  and  the 
marshal  could  certainly  have  had  no  authority  to 
take  it  out  of  the  possession  of  the  sheriff.  If  he 
found  the  vessel  held  by  the  sheriff  under  his  attach- 
ment, he  should  have  so  returned  to  the  district  court 
upon  his  process ;  and  all  further  proceedings  of  the 
district  court  would  have  been  arrested,  and  no 
conflict  of  jurisdiction  could  have  arisen." 

Here  was  the  case  of  different  creditors,  having 
liens  in  all  respects  alike,  seeking  almost  simultane- 
ously to  enforce  them  by  means  of  process  in  rem 
from  different  tribunals,  each  having  jurisdiction  for 
this  purpose  over  the  subject  to  which  the  liens 
attached,  and  (aside  from  the  difficulty  which  the 
state  court  might  have  to  encounter  on  account  of 
the  want  of  any  explicit  provision  in  the  state  law, 
for  the  execution  of  its  judgment)  each  being  com- 
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vojL  2.  petent  to  afford  redress  to  its  own  particular  suitors. 
But  in  other  respects  there  was  a  wide  disparity 
between  the  powers  possessed  by  the  two  courts 
respectively ;  for  while  those  of  the  state  court  were 
limited  to  the  claims  of  the  parties  by  whom  the 
proceeding  had  been  instituted,  those  of  the  district 
court,  as  a  court  of  admiralty,  embraced  all  other 
persons  having  similar  claims  who  might  choose  to 
intervene  for  their  interest  at  any  stage  of  the  suit, 
before  the  final  distribution  of  the  proceeds  of  the 
ship  in  the  event  of  its  being  sold.  If,  therefore,  as 
Mr.  Justice  Thompson  supposed,  it  was  the  duty  of 
the  marshal,  instead  of  executing  the  warrant  of 
arrest  which  has  been  directed  to  him,  simply  to 
return  it  with  his  certificate  of  the  fact  that  he  found 
the  ship  in  the  custody  of  the  sheriff;  if,  by  such  a 
return,  "  all  further  proceedings  of  the  district  court 
would  have  been  arrested ; "  and  if,  as  the  learned 
judge  also  seemed  to  suppose,  the  two  suitors  in  the 
state  court,  by  electing  to  resort  to  it  for  redress, 
had  thereby  acquired  a  prior  right  to  satisfaction 
over  the  numerous  other  material-men  having  equal 
claims  to  redress,  justice  would  seem  to  require, 
either  that  the  state  courts  should  be  empowered 
to  proceed  according  to  the  principles  and  usages 
which  govern  courts  of  admiralty  in  like  cases,  or 
that  they  should  be  relieved  altogether  from  the 
duty  of  enforcing  the  lien  given  by  the  state  law. 
It  will  be  seen,  however,  that  there  is  no  necessary 
conflict  between  the  opinion  expressed  by  Mr. 
Justice  Thompson,  and  the  principles  which  were 
applied  in  The  Flora,  and  in  the  case  before  Mr. 
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Justice  Story.  In  ttese  cases  the  powers  of  the  ^°^-  "• 
admiralty  had  been  put  in  requisition  for  the 
enforcement  of  rights  unquestionably  paramount  to 
those  asserted  in  the  common  law  courts,  and  in  no 
other  respect  inconsistent  with  them.  The  admiralty 
process  had  been  resorted  to,  not  for  the  purpose  of 
controverting  these  rights  of  the  adverse  parties, 
which  it  was  the  province  of  the  courts  of  law  to 
protect,  but  for  the  purpose  of  enforcing  specific 
claims  against  the  property  concerned,  which  adhered 
to  it  wherever  it  might  be  found,  and  to  whomsoever 
it  might  belong.  But  it  is  only  by  obtaining  the. 
possession  and  control  of  the  thing  to  which  the  lien 
attaches,  that  a  court  of  admiralty  can  give  effect  to 
such  claims,  and  this  it  is  their  peculiar  province  to 
do.  The  duty  implies  the  power  requisite  to  its 
performance. 

There  is  still  another  of  the  rules  prescribed  by  Freighter 

■'■  •'     the  proceeds 

the  Supreme  Court,  to  which  it  seems  proper  here  b^nd'b'y'or 
to  advert.     The  thirtv-eiffhth  of  these  rules  provides  tbeL^-mlj 

•'        O  ^  he  brought 

that  "  In  cases  of  mariner's  wages,  or  bottomry,  or  "'"  °°°"- 
salvage,  or  other  proceedings  in  rem^  where  the 
freight  or  other  proceeds  of  property  are  attached 
to,  or  are  bound  by  the  suit,  which  are  in  the  hands 
or  possession  of  any  person,  the  court  may,  upon 
due  application  by  petition  of  the  party  interested, 
require  the  party  charged  with  the  possession 
thereof  to  appear  and  show  cause  why  the  same 
should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit,  and,  if  no  sufficient  cause  be 
shown,  the  court  may  order  the  same  to  be  brought 
into  court  to  answer  the  exigency  of  the  suit,  and, 
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voi^2.  upon  failure  of  the  party  to  comply  with,  the  order, 
may  award  an  attachment  or  other  compulsory 
process  to  compel  obedience  thereto." 

To  those  not  familiar  with  admiralty  jurispru- 
dence, this  rule  may  not  be  altogether  intelligible  ; 
but  it  is  not  supposed  to  have  been  intended  to 
introduce  any  new,  or  essentially  to  modify  any 
existing  form  of  procedure.  Maritime  privileges 
or  liens  are  not  restricted  to  the  particular  thing  to 
which  they  originally  attached,  but  adhere  to  and 
may  be  enforced  against  its  proceeds.  There  may 
be  ground  to  apprehend  that  these  will  become 
dissipated,  or  that  the  person  in  whose  hands  they 
may  happen  to  be  may  become  insolvent.  It  may 
on  this  account  be  the  interest  both  of  the  libellant 
and  of  the  claimant  to  have  such  proceeds  brought 
into  court ;  and  this  is  equally  true  of  freight  in 
the  hands  of  the  shipper  or  consignee,  when  that  is 
the  fund  out  of  which  payment  is  sought.  There 
are  instances  in  which  the  freight  or  proceeds  "  are 
bound  by  the  suit."  It  often  happens,  moreover, 
that  the  same  thing  is  subject  to  several  coexistent 
liens ;  and  where  an  admiralty  suit  is  resorted  to  for 
the  enforcement  of  any  one  of  them,  all  other  per- 
sons having  similar  liens  are  entitled  to  intervene  for 
the  purpose  of  obtaining  satisfaction ;  but  the 
property  originally  arrested  may  be  insufficient  for 
this  purpose,  and  it  may  be  necessary  to  bring  under 
the  power  of  the  court  "  freight,  or  other  proceeds 
of  property,  attached  to  the  suit."  Justice  to  the 
libellant,  as  well  as,  at  other  times,  to  those  who 
intervene  for  their  interest,  may  require  this  to  be 
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done ;  for  it  may  happen  that  theit  claims  are  of  <^°f£:  ^• 
a  nature  entitling  them  to  priority  over  his. 

It  is  proper  to  add,  that  the  form  of  proceeding  fabie'Jboto 
specified  in  this  rule  is  resorted  to  for  the  enforce- '  "" ''"°™' 
ment  of  a  final  decree,  when  it  is  to  be  satisfied  out 
of  freight  or  proceeds.  Thus  in  a  case  in  the  Eng- 
lish admiralty,  where  three  bottomry  bonds  had 
been  given,  one  on  the  ship  and  freight,  and  two 
on  the  ship,  freight  and  cargo,  the  court,  in  pro- 
nouncing judgment  in  favor  of  the  bondholders, 
decreed  "  a  monition  against  the  several  owners  of 
the  cargo,  to  bring  in  their  proportions  of  the 
freight  and  accounts  of  the  value  of  their  goods(a)." 

The  proper  mode  of  "  requiring  the  party  charged  f^^^^^^ 
to  appear  and  show  cause,"  in  all  cases,  is  by  decree- 
ing a  monition  to  that  effect(^). 

One  of  the  powers  exercised  by  courts  of  admi-  |^%^|^-  „f 
ralty,  in  proceedings  m  rem,  is  that  of  decreeing  a  goodsfand 
sale,  pendente  Ute,  of  the  thing  proceeded  against, 
when  from  its  nature  or  condition  it  is  likely  to 
become  worthless  or  of  greatly  diminished  value,  if 
kept  under  arrest  until  the  termination  of  the  suit; 
and  vessels  have  always  been  considered  to  be  sub- 
ject to  this  power.  The  process  in  virtue  of  which 
such  sales  are  made,  is  a  warrant  of  sale ;  and  as  it 
is  issued  in  pursuance  of  an  interlocutory  order  of  the 
court,  it  properly  falls  under  the  denomination  of 
mesne  process.  This  power  in  regard  to  perishable 
goods,  is  declared  by  the  tenth  rule  as  follows;  "In 

(a)  The  Radamanthe,  1  Dodson's  R.,  201,  209. 
(6)  See  Sheppard  v.  Taylor,  5  Peters's  R.,  675  (9  Curtis's  Decis. 
S.  C,  531). 
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T0L^2.  all  cases  where  any  goods  or  other  things  are  arrested, 
if  the  same  are  perishable,  or  are  liable  to  deteriora- 
tion, decay  or  injury,  by  being  detained  in  custody 
'pending  the  suit,  the  court  may,  upon  the  applica- 
tion of  either  party,  in  its  discretion  order  the  same, 
or  so  much  thereof  to  be  sold,  as  shall  be  perishable 
or  liable  to  depreciation,  decay  or  injury,  and  the 
proceeds,  or  so  much  thereof  as  shall  be  a  full  secu- 
rity to  satisfy  the  decree,  to  be  brought  into  court, 
to  abide  the  event  of  the  suit." 

The  sale,  pendente  lite,  of  property  seized  and 
prosecuted  in  behalf  of  the  United  States  for  in- 
fractions of  the  revenue  laws  is  expressly  provided 
for  by  an  act  of  Congress  passed  April  5,  1832 (a). 
The  rule  was  unnecessary,  therefore,  for  this  pur- 
pose. The  cases  most  likely  to  call  for  its  applica- 
tion, in  this  form  of  action,  are  those  of  salvage. 

The  tenth  rule  does  not  appear  to  have  been  in- 
tended to  embrace  vessels;  but  this  species  of 
property  is  separately  provided  for  by  the  next 
succeeding  rule,  as  follows :  "  In  like  manner,  where 
Sale  of  any  ship  shall  be  arrested,  the  same  may,  upon  the 
dmtime.  application  of  the  claimant,  be  delivered  to  him 
upon  a  due  appraisement  to  be  had  under  the 
direction  of  the  court,  upon  the  claimant's  deposit- 
ing in  court  so  much  money  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation  with  sureties  as 
aforesaid  ;  and  if  the  claimant  shall  decline  any  such 
application,  then  the  court  may  in  its  discretion, 
upon  the   application  of  either  party,   upon   due 

(o)  4  Stat,  at  Large,  ch.  66. 
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cause  shown,   order  a  sale  of  such,  ship,  and  the   °°— "' 
proceeds  thereof  to  be  brought  into  court,  or  other- 
wise disposed  of  as  it  may  deem  most  for  the  benefit  ■ 
of  all  concerned." 

It  will  be  seen  that  ships  are  subject  to  the  power 
of  sale  without  reference  to  their  particular  con- 
dition. This  distinction  is  in  accordance  with  long 
established  usage,  although  the  proceeding  for  the 
purpose  of  obtaining  the  order  or  decree  of  sale  is 
commenced  in  the  English  admiralty  by  what  is 
denominated  a  perishable  monition.  All  vessels  are 
in  fact  subject  to  constant  deterioration  by  time, 
and  it  is  moreover  for  the  interests  of  commerce 
that  they  should  be  actively  employed.  "  Ships," 
it  is  said,  "  are  made  to  plough  the  ocean,  and  not 
to  rot  at  the  dock." 


SECTION  III.' 

Process  in  Rem  and  in  Personam. 
When  the  right  of  action  is  against  the  master 
as  well  as  against  the  ship,  a  suit  in  the  admiralty 
may,  in  some  cases,  be  maintained  jointly  against 
both.  It  seems  to  be  a  familiar  practice  in  the  High 
Court  of  Admiralty  of  England,  to  proceed  in  this 
form  for  the  recovery  of  seamen's  wages ;  and  by 
the  Rules  of  Practice  in  cases  of  admiralty  and 
maritime  jurisdiction,  it  is  declared  that  for  mariners' 
wages,  for  pilotage,  and  for  damage  by  collision,  the 
libellant  may  proceed  against  the  ship  and  master(a). 

(a)  See  Appendix ;  Rules  xiii.,  xiv.,  xv. 
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TOT^2.    Jq  ojig  of  the  precedents  given  in  Marriott's  Formu- 
lary, tlie  warrant  of  arrest  against  tte  ship  contains 
a  further  command  to  arrest  also  the  master(a). 
To  be  by         The  usual  practice  in  the  English  High  Court  of 
of  arrest  in  Admiralty,  as  described  by  BEOWisrE,  is,  as  we  have 

personam.  •/  '  •'  '       ' 

seen(5),  to  insert  in  the  monition  which  accompanies 
the  warrant  of  arrest,  the  name  of  the  master,  and 
to  direct  the  marshal  to  summon  him  in  particular ; 
although  the  precedent  given  in  Marriott's  Formu- 
lary of  a  warrant  against  the  ship,  when  the  suit  is 
against  that  alone,  contains  no  command  to  cite  the 
master  specially,  but  only  the  general  one  to  cite 
"  all  persons  in  general(c)."  The  form  mentioned 
by  Beowwe  is,  however,  in  use  in  this  country, 
especially  in  suits  for  seamen's  wages ;  and  sometimes 
there  is  a  special  citation  to  the  owners  also.  But 
in  speaking  of  this  practice,  the  learned  judge  of 
the  United  States  for  the  District  of  Maine  justly 
observes :  "  Yet  the  master  does  not  become  techni- 
cally a  party  in  the  cause,  but  by  appearing, 
answering,  and  taking  upon  himself  the  defence. 
It  is  sometimes  said,  in  a  loose  sense,  that  all  the 
world  are  parties  to  a  libel  m  rem;  but  by  this 
general  language,  nothing  more  is  meant  than  that 
all  who  have  an  interest  in  the  thing  may  make 
themselves  parties  by  filing  their  claims,  and  are 
therefore  bound  by  the  decree  so  far  as  they  have 
an  interest  in  the  thing.    None,  however,  are  parties, 

(a)  Marriott's  Formulary,  328. 

(6)   Vide  supra,  p.  150. 

(c)  Marriott's  Formulary,  326. 
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in  tlie  proper  sense  of  the  word,  but  those  who  make    "°-^-  ^• 
themselves  such  (a)." 

It  is  not  to  be  inferred,  however,  from  what  is  f^^tf^  °' 
here  said,  that  a  suit  m  rem  and  inpeTsonam  cannot  wuilamom- 
be  mstituted  without  process  of  arrest  against  the 
person.  A  suit  against  the  person  alone  may  be 
prosecuted,  as  we  have  seen,  by  a  simple  monition ; 
and  no  reason  is  perceived  why  this  form  of  process 
may  not  also  be  used  in  conjunction  with  process  in 
rem',  but  the  intention  of  the  libellant  to  proceed 
in  personam^  as  well  as  in  rem,  should  be  unequivo- 
cally evinced  by  a  prayer  in  the  libel,  of  process, 
and  of  a  decree  against  the  party  to  be  made  a 
defendant,  and  by  the  issue  and  service  of  a  separate 
monition  citing  him  to  appear  and  answer  the  libel- 
lant. Such,  indeed,  seems  to  have  been  the  form  of 
proceeding  in  a  late  case  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana, 
which  was  finally  decided  in  the  Supreme  Court(5). 

I  have  ventured,  in  the  last  preceding  chapter(c), 
incidentally  to  suggest,  that  when,  in  a  suit  com- 
menced in  this  form,  security  is  given,  pursuant 
to  the  act  of  March  3,  1847,  the  process,  by  an 
equitable  construction  of  the  act,  might  properly  be 
held  to  be  superseded,  as  well  with  respect  to  the 
master  as  the  vessel. 

In   accordance   with  established  practice,    and,  process  in 

.      TT-11  1  n     1  1      •         1        petitory  and 

indeed,  with  what  the  nature  of  the  case  obviously  ^^'^^ 

(a)  The  WiUiam  Harris,  Ware's  R.,  367,  370.  See  also  The  Hope, 
1  W.  Robinson's  R.,  154;  ITie  Volant,  id.,  383. 

(b)  Waring  et  al.  v.  Clarke,  5  Howard's  R.,  411  (1  Curtis's  Decis. 
S.  C,  456). 

(c)  Supra,  p.  104. 
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TOT^2,    requires,  it  is  by  the  twmtieth  rule  also  declared, 
wananlof    that  "  lu  all  petitorv  or  possessory  suits  between 

arrest  and  , 

monition,  part-owiiers  or  adverse  -proprietors,  or  by  the  owners 
of  a  ship,  or  a  majority  thereof,  against  the  master 
of  a  ship,  for  the  ascertainment  of  the  title  and  [for 
the]  delivery  of  the, possession,  or  for  the  possession 
only,  or  by  one  or  more  part-owners  against  the 
others,  to  obtain  security  for  the  return  of  the  ship 
from  any  voyage  undertaken  without  their  consent ; 
or  by  one  or  more  part-owners,  to  obtain  possession 
of  the  ship  for  any  voyage,  upon  giving  security  for 
the  safe  return  thereof,  the  process  shall  be  by  an 
arrest  of  the  ship,  and  by  monition  to  the  adverse 
party  or  parties  to  appear  and  make  answer  to  the 
suit."  The  process,  in  these  cases,  it  will  be  seen,  is 
a  warrant  of  arrest,  united  with  a  special  monition 
or  citation  to  the  adverse  parties. 

Precedents  for  the  various  forms  of  process  treated 
of  in  this  chapter,  are  given  in  the  appendix. 
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CHAPTER.  VI. 

NON-APPEAEANCE— TAKING  LIBEL  PEO  CONFESSO. 

SECTION  I. 

Of  the  Non-Appearance  of  the  Libellakt. 

The  practice  of  our  courts,  especially  in  suits  in 
rem,  as  regulated  \>j  established  usage  and  by  the 
rules  recently  promulgated  by  the  Supreme  Court, 
at  this  stage  of  a  suit  in  admiralty,  diflfers  widely 
from  that  of  the  English  High  Court  of  Admiralty. 
Minutely  to  point  out  all  these  dififerences,  would 
not  only  lead  to  unnecessary  prolixity,  but  would 
tend  rather  to  perplex  than  to  edify.  It  is  not 
proposed,  therefore,  to  make  any  other  than  such 
occasional  references  to  the  English  forms  of  pro- 
cedure, as  seem  necessary  to  the  more  ready  and 
exact  comprehension  of  the  technical  phraseology 
pertaining  to  the  subject,  not  unfrequently  met 
with  in  the  reports  of  English  decisions,  and  which 
might  otherwise  prove  an  impediment  or  stumbling- 
block  in  the  path  of  the  uninitiated  reader. 

Upon  the  return  day  of  the  process,  supposing  it 
to  have  been  duly  executed  and  returned,  it  is 
incumbent  on  the  parties,  for  the  purpose  of  main- 
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vori^2.  taining  their  respective  rights,  in  person  (a),  or  by 
their  advocates,  to  appear  in  court.  It  may  happen 
that  the  libellant  fails  to  appear ;  and  the  provision 
made  by  the  rules  prescribed  by  the  Supreme  Court 
of  the  United  States  for  such  a  contingency,  as  well 
as  for  any  subsequent  delinquency  of  a  like  nature 
Kniepre-     on  the  part  of  the  libellant,  is  as  follows:  "  If,  in 

scribed  by  -^ 

(to^urun™"  ^^J  admiralty  suit,  the  libellant  shall  not  appear 
default.  and  prosecute  his  suit  according  to  the  course  and 
orders  of  the  court,  he  shall  be  deemed  in  default 
and  contumacy ;  and  the  court  may,  upon  the  appli- 
cation of  the  defendant,  pronounce  the  suit  to  be 
deserted,  and  the  same  may  be  dismissed  with  costs." 
It  is  the  uniform  usage  of  the  English  High  Court 
of  Admiralty,  in  all  "  proceedings  for  defaults,"  to 
require  the  delinquent  party  to  be  publicly  called, 
before  taking  any  step  "  in  pcenrnn  "  against  him ; 
and  such,  it  is  presumed,  is  the  practice  of  all  the 
^^^  American  courts  of  admiralty.  The  libellant  is 
therefore  to  be  first  called  (5)  ;  and  then,  upon  his 

(a)  By  the  thirty-fifth  section  of  the  Judiciary  Act  of  September 
26,  1789,  eh.  20,  §  35  (1  Statutes  at  Large,  92),  it  is  enacted  that 
"In  all  the  courts  of  the  United  States,  the  parties  may  plead  and 
manage  their  own  causes  personally,  or  by  the  assistance  of  such 
counsel  and  attorneys-at-law  as  by  the  rules  of  the  said  courts  respec- 
tively shall  be  permitted  to  manage  and  conduct  causes  therein." 

(6)  The  formula  for  this  purpose,  in  the  District  Court  for  the  North- 
em  District  of  New-York,  is  as  follows :  "  A.  B.,  come  forth  and  prose- 
cute your  suit  against  CD.  [or  against  the  ship,  brig,  schooner,  sloop, 
steamboat,  propeller,  etc.,  as  the  case  may  be],  wherein  the  process  is 
returnable  here  this  day,  or  the  same  will  be  pronounced  deserted, 
and  be  dismissed  with  costs." 

It  may  not  be  amiss  for  the  author,  in  order  to  guard  against  the 
possible  imputation  of  arrogance  in  referring  specifically  to  the  usages 
of  the  district  court  for  this  district,  to  seize  this  occasion  to  remind 


Libel'ani 
\)e  called. 
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making  default,  the  provisions  of  the  rule  are  to  be 
enforced  against  him,  unless  the  court  shall  think 
proper  to  afford  him  a  further  opportunity,  by  assign- 
ing a  future  day  for  his  appearance. 

Cleeke,  after  giving  the  form  of  the  petition(a) 
of  the  defendant  "  to  be  dismissed  with  costs,  and 
that  his  bail-bond  be  decreed  to  be  returned  to  him," 
by  reason  of  the  non-appearance  of  the  plaintiff, 

the  learned  reader  that  the  forms  of  procedure  treated  of  in  this  work 
are  of  recent  introduction  in  this  court,  and  that  the  practitioners 
therein  have  not,  therefore,  until  very  lately,  had  any  sufficient  motive 
for  acquainting  themselves  with  these  forms ;  and  to  add,  also,  that 
the  author's  strongest  impulse  to  undertake  and  prosecute  this  task, 
arose  from  his  desire  in  some  degree  to  assist  the  legal  gentlemen  of 
his  own  particular  district  in  acquiring  the  requisite  information  to 
enahle  them  to  conduct  suits  in  the  admiralty  with  safety  to  their 
clients  and  satisfactorily  to  themselves. 

(a)  Gierke's  Praxis,  tit.  10.  Clerke  was  a  proctor,  and  also 
registrar  of  the  Court  of  Arches  during  the  reign  of  Elizabeth ;  and  at 
the  time  he  wrote  his  Praxis  Suprema  Curia  Admiralitaiis,  it 
appears  that  there  were  certain  established  forms  for  all  oral  motions 
or  "  petitions  "  addressed  to  the  Court  of  Admiralty  ;  and,  although 
some  of  them  sound  quaintly,  especially  to  an  American  ear,  at  the 
present  day,  one  cannot  fail  to  be  struck  with  their  aptitude  and 
terseness.  The  petition  of  the  defendant's  proctor  referred  to  in  the 
text  (as  translated  by  Mr.  Hall),  is  as  follows:  "I  allege  that  M. 
here  present  in  court,  was  and  is  arrested  according  to  the  warrant  or 
mandate  which  was  issued  from  this  court,  and  that  he  has  given  bail 
for  his  appearance  here  this  day,  to  answer  the  complaint  of  N.  in  a 
certain  civil  and  maritime  cause.  But  that  the  said  N.,  the  plaintiff, 
neither  appears  in  person  nor  by  his  proctor,  and  neglects  to  prosecute 
his  cause ;  and,  moreover,  that  my  client  is  ready  to  produce  proper 
and  sufficient  securities  to  respond  to  the  plaintiff  in  the  said  action 
by  him  commenced,  according  to  the  provisions  of  the  law  and  the 
rules  of  court.  Wherefore,  I  pray  that  my  client  may  be  hence  dis- 
missed with  costs,  and  that  his  bail-bond  may  be  decreed  to  be 
returned  to  bim  or  be  canceled."    Hall's  Adm.  Practice,  26, 


CHAP.  6. 
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T0L^2.  describes  the  proceeding  thereon,  as  follows :  "  Then 
the  judge  shall  cause  the  plaintiff  to  he  publicly  called 
by  the  m'arshal  of  the  court ;  and  in  default  of  his 
personal  appearance,  or  by  his  proctor,  and  on 
account  of  his  utter  negligence  to  prosecute  his  suit, 
the  judge,  in  his  discretion,  may  pass  such  a  decree 
as  has  been  prayed  on  the  part  of  the  defendant, 
and  condemn  the  plaintiff  in  costs,  or  that  he  shall 
not  be  heard  at  any  future  day,  unless  the  defen- 
dant's costs  are  discharged,  or  he  may  grant  a  con- 
tinuance of  the  cause  until  some  future  court  day, 
and  then  decree  as  above ;  or  he  may  decree  that 
the  plaintiff  be  called  at  a  future  day,  under  the 
penalty  of  being  finally  dismissed  with  costs,  which 
Further       Is  the  more  usual  course."    But  it  is  not  supposed 

time  for  *■  ^ 

SSrXwed,  *o  be  the  practice  of  any  of  our  courts  to  grant 
unless,  eio.  ^^^-^  indulgcuces,  except  under  special  circumstances 
furnishing  ground  for  the  conclusion  that  the  libel- 
lant  intended  to  appear,  but  was  prevented  by 
misapprehension  or  casualty ;  and  if  farther  time  is 
allowed,  it  may  be  supposed  that  it  wUl  always 
be  until  some  particular  day  designated  for  that 
purpose,  so  that  the  defendant  may  know  when  he 
is  again  required  to  appear,  and  only  on  payment 
of  costs.  Clerke  very  properly  advises  the  defen- 
dant, if  he  has  his  bail  in  court,  and  believes  that 
the  plaintiff  will  appear  and  prosecute  his  suit  on 
the  future  day  assigned,  "  to  enter  his  security  at 
once,  lest  he  might  not  have  them  ready  on  the 
day  appointed  for  the  plaintiff's  appearance,  and  his 
bail-bond  should  be  decreed  to  be  forfeited." 


CONTUMACY  AND  DEFAULT.  177 

CHAP.  6. 

SECTION  II. 
Of  the  Non-Appearance  of  the  Defendant  in  an  Action  in 

PERSONAM,    ON  THE  ReTUEN    DaT    OF    THE  MkSNE    PrOCESS. 

Having  in  the  last  section  stated  the  legal  effect 
of  the  non-appearance  of  the  libellant  on  the  return 
day  of  the  mesne  process,  which,  in  general,  is  the 
simple  dismission  of  his  suit  with  costs  ■ —  leaving 
him,  however,  at  liberty  to  institute  a  new  suit  —  it 
is  proposed  in  this  and  the  following  section  to  point 
out  the  more  important  and  decisive  consequences 
of  a  similar  default  on  the  part  of  the  defendant  in 
an  action  in  personam^  or  of  any  claimant  in  a  suit 
in  rem  :  premising  only  the  general  applicability  in 
this  case,  also,  of  what  was  said  in  the  last  section, 
of  the  allowance  of  further  time  to  the  libellant.  Allowance 

'of  farther 

upon  his  failure  to  appear,  under  circumstances  "mwct. 
coming  to  the  knowledge  of  the  court,  which  warrant 
the  presumption  that  an  appearance  was  intended. 
Whether  the  process  was  a  simple  warrant  of 
arrest,  or  a  warrant  of  arrest  with  a  clause  of 
attachment  therein  against  the  goods  and  chattels 
of  the  defendant,  and  for  want  thereof,  his  credits 
and  effects  in  the  hands  of  garnishees ;  or  a 
simple  monition  to  appear  and  answer  to  the  libel ; 
if  the  process  be  returned  duly  executed,  the  pro- 
ceedings thereon  are  the  same.  The  advocate  of 
the  libellant,  after  reading  or  stating  the  substance  Defendant 
of  the  libel,  moves  that  the  defendant  be  called(a) ;  f^^^^^'^ 

(a)  Gierke's  Praxis,  tit.  9.  The  form  of  this  call  in  use  in  the 
District  Court  of  the  United  States  for  the  Northern  District  of  New- 

23 
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Toi^2.  anij  tiie  riglits  and  liabilities  of  tlie  parties,  arising 
from  his  failure  to  appear  and  answer,  are  declared 
Sidty  ^^^  regulated  by  the  following  rule :  "  If  the  defen- 
cootu'"*™*  dant  shall  omit  or  refuse  to  make  due  answer  to  the 
libel  upon  the  return  day  of  the  process,  or  other 
day  assigned  by  the  court,  the  court  shall  pronounce 
him  to  be  in  contumacy  and  default,  and  thereupon 
the  libel  shall  be  adjudged  to  be  takenpro  confesso 
against  him,  and  the  court  shall  proceed  to  hear 
the  same  ex  parte,  and  shall  adjudge  therein  as  to 
law  and  justice  shall  appertain  ;  but  the  court  may 
in  its  discretion  set  aside  the  default,  and,  upon  the 
application  of  the  defendant,  admit  him  to  make 
answer  to  the  libel  at  any  time  before  the  final 
hearing  and  decree,  upon  his  payment  of  all  the 
costs  of  the  suit  up  to  the  time  of  granting  leave 
therefor." 
One  order  This  rule  is  not  supposed  to  contemplate  the 
entered!"^*  ncccssary  intervention  of  any  period  of  time 
between  the  entry  of  the  defendant's  default,  and 
that  of  the  order  to  take  the  libel  pro  confesso; 
nor,  indeed,  is  it  supposed  to  be  necessary  to  enter 
more  than  one  order  for  these  purposes.  No  objec- 
tion is  perceived,  moreover,  to  incorporating  in 
this  order,  the  further  order,  when  the  case  is  such 
as  to  require  one,  directing  a  reference  to  the  clerk, 

York,  in  a  suit  in  personam,  is  as  follows :  "  C.  D.,  come  forth  and 
answer  the  libel  of  A.  B.,  which  has  just  been  read  (or,  indifferently, 
the  process  whereon  is  returnable  here  this  day),  on  pain  of  being 
pronounced  in  contumacy  and  default,  and  of  having  the  libel  adjudged 
to  be  taken  pro  confesso  against  you." 
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or  a  commissioner(«).     The  provision  of  the  rule   °^^^-  *• 
relative  to  the  setting  aside  of  the  "default"  may,  ^elelS- 

(a)  The  order  may  be  in  the  following  form : 

At  a  Special  Session  of  the  District  Court  of  the  United 
States  of  America,  for  the  District  of  , 

held  at  in  the  said  District,  on  the 

day  of  in  the  year  of  our  Lord 

Present  :  Esquire,  Judge. 


A. 

B. 

1 

». 

C. 

D. 

The  mesne  process  returnable  this  day,  in  this  cause,  having  been 
returned  duly  executed ;  and  this  defendant,  although  publicly  called, 
having  omitted  and  altogether  failed  to  appear  and  make  due  answer  to 
the  libel  filed  in  this  cause,  the  court,  on  motion  of  Mr.  , 

advocate  for  the  libellant,  doth  pronounce  him,  the  said  defendant,  to 
be  in  contumacy  and  default,  and  doth  order  and  adjudge  that  the  libel 
filed  in  this  cause  be,  and  the  same  hereby  is,  taken  pro  confesso 
against  him. 

The  like  where  further  time  has  been  allowed,  to  the  defendant  to 
answer :  see  next  chapter. 

This  day  having  been  assigned  by  an  order  of  the  court  made  in  this 
cause,  on  the  day  of  ,  for  the  defendant  to  answer  the 

libel  filed  therein ;  and  the  said  defendant,  although  publicly  called, 
having  omitted  and  altogether  failed  to  make  due 'answer  to  the  same, 
the  court,  on  motion,  etc.,  as  in  the  last  form. 

If  there  is  an  order  of  reference  to  the  clerk  or  a  commissioner, 
which,  according  to  the  suggestion  in  the  text,  is  to  be  embodied  in 
either  of  the  foregoing  orders,  then  add : 

And  it  is  further  ordered  that  it  be  referred  to  the  clerk  (or  to  G. 
H.  residing  at  ,  who  is  hereby  appointed  a  commissioner  for 

that  purpose),  to  compute  the  amount  due  to  the  libellant  on  account  of 
his  services  as  a  mariner  on  board  the  ship  (or  for  materials 

or  supplies  furnished,  or  for  labor  performed  in  repairing  or  building, 
or  in  fitting  out  the  ship  ,  or  due  on  the  charter-party,  or 

the  bottomry  bond,  etc.,  as  the  case  may  be),  mentioned  in  the  libel, 
and  report  thereon  with  all  convenient  speed. 

It  may  not  be  amiss  here,  also,  to  subjoin  a  form  for  the  report, 
which  may  be  as  follows  : 


180  ADMIRALTY  PEACTICE. 

voL^2.  without  difficulty,  be  construed  to  extend  to  the 
order  that  the  libel  be  takenpro  confesso;  it  being, 
as  the  learned  reader  will  recollect,  the  established 

District  Court  of  the  United  States  of  America,  for  the  District  of 

V-     I 

0-D-  J  To  the  «Fudge  of  the  said  Court. 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  cause,  on 
the  day  of  instant  [or  last  past],  by  which  it  was 

referred  to  me  to  compute  and  ascertain  the  amount  due  to  the  libellant 
for  principal  and  interest  on  account  of  the  materials  furnished  and 
labor  performed  by  the  libellant  in  the  repair  [  or  building  ]  of  the  ship 
[  or  othei-wise,  as  the  case  may  be,  as  in  the  last  form  ]  men- 
tioned and  set  forth  in  the  libel  in  this  cause :  I,  B.  ¥.,  clerk  of  the  said 
court,  do  respectfully  certify  and  report  that  I  have  computed  and 
ascertained  the  amount  due  to  the  libellant  in  this  cause  as  aforesaid ; 
and  that  the  amount  due  to  him  for  [  etc.j  as  above,  or  on,  etc.,  as 
above],  for  principal  and  interest  up  to  and  including  the  date  of  this 
report,  is  the  sum  of  .    And  I  do 

further  certify  and  report,  that  the  schedule  hereunto  annexed,  marked 
A,  and  making  a  part  of  this  my  report,  contains  a  statement  and 
account  of  the  principal  and  interest  moneys  due  to  the  libellant,  as 
aforesaid,  the  period  of  the  computation  of  interest  and  its  rate,  and  to 
which,  for  greater  certainty,  I  refer. 

All  which  is  respectfully  submitted, 
Dated  B.  F.,  Clerk. 

Schedule  marked  A,  referred  to  in  the  preceding  Report. 
One  topsail  furnished  by  the  libellant  for  the  use  of  the  ship 
on  the  day  of  ,         .......     ^ 

&c.,  &c. 

Or, 
Services  as  a  mariner  rendered  by  the  libellant  on  board  the  ship 

,  commencing  on  the  day  of  ,  and  ending  on 

the  day  of  ,  at  $         per  month,  -    -    -    -     $ 

Or, 
One  charter  party  dated  [  etc.,  stating  the  amount  stipulated  to 

be  paid  for  the  voyage,  or  by  the  month,  for  the  freight  or  hire  of 
the  ship ;  and  if  by  the  month,  the  period  of  her  employment,  and 
when  the  freight  became  due  and  payable  ],----     #  , 
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practice  in  chancery  to  treat  the  order  to  take  a  bill    ^^^-  *• 
jpro  confesso  as  a  mere  order ^  subject  to  be  opened 
or  vacated  at  the  instance  of  the  defendant,  upon 
any  grounds  sufficient  to  excuse  his  default;   the 
DEOEEE  pro  confesso  being  however,  in  this  respect, 
precisely  like   any  other  final  decree.    The  rule 
moreover  authorizes  the  setting  aside  of  the  default, 
"  at  any  time  before  the  final  hearing  and  decree." 
But  in  strictness  the  court  is  not  bound  to  defer  the  coun  may 
final  hearing  and  decree,  out  of  any  indulgence  to  wuhont 
the  defendant;   and  it  sometimes  happens,   as  we  ^^^\^^^' 
shall  presently  see,  that  it  is  unnecessary  to  do  so 
for  any  purpose  of  substantial  justice.     But  to  pro- 
ceed, at  once,  to  the  actual  entry  of  the  final  decree, 
and  thus  to  preclude  the  defendant  from  availing 
himself  of  this  provision  in  his  favor,   would  be 
rigorous,  and  might  subject  him  to  hardship.    Few  bnttusis 
cases,  however,  properly  admit  of  such  summary 
dispatch ;  and  it  is  presumed  to  be  the  practice  of 
all  our  courts,  in  general,  to  withhold  the  final 
decree  for  a  few  days,  even  in  such  cases(a). 

Or, 

One  bottomry  bond,  dated  [etc.,  describing  it],        -    -  © 

Interest  thereon  from  to  ,  being  year 

month     and  days,  at  per  centum  per  annum,  is  $ 

Amoimt  due  libellant,  Dec.  18, 1847  [  or  as  the  case  may  be  ],  ^ 

These  forms,  it  will  be  seen,  are  adapted  to  cases  of  liquidated 
damages.  Where  witnesses  or  the  parties  are  to  be  examined,  and  the 
evidence  or  the  commissioner's  opinion,  or  both,  are  to  be  reported,  or 
where  there  is  a  special  reference  of  some  particular  subject  of  inquiry, 
the  order  of  reference  and  the  report  are,  of  course,  to  be  varied 
accordingly. 

(a)  Another  rule  [the  40th]  authorizes  the  court  to  rescind  a 
decree  by  default,  and  to  grant  a  rehearing,  within  ten  days  after  the 
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/easo. 


courae. 


voL^z.        jt  jjja,y  "be  necessary  for  the  defendant,  in  order 
Sorter  ^0  avail  himself  of  the  relief  provided  by  the  above 

u)  take  libel  j.'iij.  i  j  Tj.'/> 

proem-  mentioned  rule,  to  make  an  ex  parte  application  for 
this  purpose.  If  this  should  be  done,  the  court 
would,  of  course,  take  care  to  guard  against  surprise, 
by  requiring  actual  notice  to  the  proctor  for  the 
libellant,  and,  if  necessary,  abstaining  from  further 
action  against  the  defendant  in  the  mean  time.  The 
application  is  addressed  to  the  sound  discretion  of 
the  court,   and  is  by  no  means  to  be  granted  of 

^anted'of  course.  It  was  said  by  Lord  Eldok,  in  a  case  in 
equity  before  him,  that  "  After  an  order  to  take 
the  bUl  pro  confesso  has  been  obtained,  the  court 
will  at  least  see  the  answer  you  propose  to  put 
in  (a)."  No  court  will  deprive  a  plaintiff  of  an 
advantage  which  he  has  fairly  obtained,  for  the 
purpose  of  indulging  the  defendant  in  the  gratifica- 
tion of  a  litigious  spirit,  or  to  enable  him  to  avail 
himself  of  an  unconscientious  defence ;  and  it  would 
be  especially  inconsistent  with  the  principles  by 
which  courts  of  admiralty  profess  to  be  governed, 
to  do  so.  It  may  be  supposed,  therefore,  that  our 
courts  would  require  some  evidence  of  a  meritorious 
defence,  either  by  enforcing  the  rule  laid  down  by 
Lord  Eldon,  or  by  exacting,  at  least,  an  affidavit 
of  merits. 

The  rule,  it  will  be  remarked,  makes  no  dis- 
tinction between  the  case  of  the  defendant's  non- 
appearance and  that  of  his  appearing  and  omitting 

entry  of  the  decree,  on  terms.    This  rule  will  be  the  subject  of  com- 
ment in  the  sequel. 

(a)  Heme  v.  Ogilvie,  11  Vesey,  77. 


Final  hear- 
ing necea- 
Bary. 
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or  refusing  to  make  due  answer  to  the  libel.  In  ^°i±  *• 
neither  case,  therefore,  is  the  libellant  allowed,  in 
the  language  of  the  Court  of  Chancery,  to  take 
"  such  decree  as  he  can  abide  by ;"  but  the  court  is 
to  "  proceed  to  hear  the  cause  ex  parte^  and  judge 
therein  as  to  law  and  justice  shall  appertain." 

If  it  appears  on  the  face  of  the  libel  that  the  Yim^'t" 
case  is  not  within  the  jurisdiction  of  the  court ;  or 
if  it  appears  in  like  manner  or  from  the  evidence 
adduced  by  the  libellant,  that  there  is  no  just 
ground  for  a  decree  against  the  defendant,  the  libel 
will  be  dismissed  notwithstanding  the  defendant's 
default.  And  so  where  there  are  two  defendants 
having  a  joint  interest,  against  one  of  whom  the 
libel  is  taken  pro  confesso,  and  the  other  appears 
and  answers,  and  disproves  the  libellant's  case,  the 
libel  will  be  dismissed  as  to  both(a). 

It  will  be  recollected  that  the  libellant  has  a  ri^ht  Eight  of 

°  libellant  to 

to  propound  interrogatories  to  the  defendant,  and  fl^^l^t 
that  the  latter  is  bound  to  answer  them.  It  is  not 
likely  to  be  often  necessary  for  the  libellant,  where 
the  defendant  offers  no  resistance  to  his  claim,  to 
insist  upon  this  right;  but  if  a  case  should  occur 
where  justice  to  the  libellant  should  demand  it,  the 
court  would  doubtless  require  the  defendant  to 
answer,  and,  if  necessary,  enforce  its  order  by  the 
summary  process  of  attachment. 

The  forms  of  procedure  in  the  admiralty  bear,  in 
most  respects,  a  much  stronger  resemblance  to  those 
of  the  Court  of  Chancery  than  to  those  pursued  by 

(a)  See  Clason  v.  Morris  in  error,  10  Johnson's  R.,  534. 
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TOL^B.    tiie  courts  of  common  law ;  although  the  reverse  of 

this  is  true  of  the  nature  of  the  demands  cognizable 

in  the  admiralty,  of  which,  indeed,  the  common  law 

courts  possess  a  concurrent  jurisdiction. 

Amount,  The  accustomed  and  well  known  modes  by  which 

how  asoer-  •' 

**'"*''•  common  law  courts  ascertain  the  sum  which  the 
plaintiff  is  entitled  to  recover  under  an  interlocutory 
judgment  by  default,  is  by  the  report  of  an  officer 
of  the  court  (a  master,  in  the  King's  Bench ;  the 
clerk,  in  New-York),  on  a  reference  to  him  for  that 
purpose,  in  cases  where  little  or  nothing  more  than 
mere  arithmetical  computation  is  required ;  and  by 
the  verdict  of  a  jury  on  a  writ  of  inquiry,  in  other 
cases.  But  the  reference  or  inquest  being  merely 
for  the  purpose  of  informing  the  conscience  of  the 
court,  the  court  itself,  it  is  said,  may,  in  all  cases,  if 
it  pleases,  assess  the  damages,  and  thereupon  give 
final  judgment(a).  In  courts  of  admiralty,  there 
being  no  jury,  it  is  often  the  indispensable  duty  of 
cas^'bythe  ^^^  court  to  do  tMs.  Whcu  the  amount  to  be 
"""'■  awarded  to  the  libellant  is  altogether  unliquidated, 
and  the  circumstances  of  the  transaction  out  of  which 
the  suit  arose  require  to  be  ascertained  by  the  testi- 
mony of  witnesses,  the  task  of  first  carefully  weighing 
the  evidence  for  the  purpose  of  ascertaining  the 
facts,  and,  when  ascertained,  of  applying  to  them 
sound  principles  of  law  and  justice,  ought  in  general 
to  be  performed  exclusively  by  the  judge  in  person. 
Of  this  description  are  suits  for  salvage,  all  suits  for 
marine  tort,  whether  to  person  or  property  (except 

(a)  See  2  Archbold's  Practice,  20 
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in  very  glaring  and  palpable  cases,  where  the  only  c=il-  «• 
question  to  be  determined  is  the  value  of  the  pro- 
perty destroyed),  and,  generally  speaking,  petitory 
and  possessory  suits.  What  is  here  said  of  the  duty 
of  the  judge,  must,  however,  be  taken  with  one  im- 
portant qualification,  specified  in  one  of  the  new 
rules.  It  ordains  that  "In  cases  where  the  court  tersm^/be 
shall  deem  it  expedient  or  necessary  for  the  purposes  "commu" 
of  justice,  the  court  may  refer  any  matters  arising 
in  the  progress  of  the  suit  to  one  or  more  com- 
missioners to  be  appointed  by  the  court  to  hear  the 
parties,  and  make  report  therein ;  and  such  commis- 
"  sioner  or  commissioners  shall  have  and  possess  all 
the  powers  in  the  premises  which  are  usually  given 
to  or  exercised  by  masters  in  chancery,  in  references 
to  them,  including  the  power  to  administer  oaths  to 
and  examine  the  parties  and  witnesses  touching  the 
premises(<a5)."  This  rule  may  be  supposed  to  have 
been  intended  to  subserve  two  purposes :  the  one, 
the  more  speedy  dispatch  of  business,  by  preventing 
delays  in  court,  for  want  of  time;  the  other,  the 
saving  of  expense  to  parties  when  the  witnesses 
reside  at  a  distance  remote  from  the  court. 

The  power  of  reference  given  by  the  rule,  it  will 
be  seen,  is  very  comprehensive.  All  questions  of 
fact,  even  those  embracing  the  whole  merits  of  the 
case,  may,  in  a  suit  in  chancery,  it  is  supposed,  be 
referred  to  a  master;  and  he  may  be  required, 
according  to  the  exigencies  of  the  case,  to  report 
the  evidence  in  extenso  with  his  opinion  thereon,  or 

(a)  See  Appendix ;  Rule  xliv, 

24 
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VOT|^2.  simply  his  opinioa,  or  his  opinion  with  his  reasons 
therefor ;  or,  in  cases  depending  on  mere  computa- 
tion, only  the  result.  It  has  long  been  a  familiar 
practice  in  the  High  Court  of  Admiralty  of  England, 
to  refer  matters  of  fact  depending  on  commercial 
usage,  or  requiring  mercantile  knowledge  or  skill, 
to  the  "registrar  and  merchants,"  and  to  require 
their  report  and  opinion  thereon ;  and  such  also  has 
been  the  practice  of  our  own  courts(a).  But  to 
whatever  extent  beyond  this  the  new  rule  confers 
the  power  of  reference,  it  is  supposed  to  be  an 
innovation  upon  the  antecedent  practice  as  generally 
understood. 


(a)  Analogous  to  this  practice  is  that  most  conTenient  and  useful 
one  prevailing  in  the  English  High  Court  of  Admiralty,  of  calling  two 
"  masters  of  the  Trinity  House  "  into  court,  as  is  almost  imiformly 
done  in  cases  of  collision,  to  hear  the  evidence,  and,  at  its  close,  to 
give  their  opinion  thereon.  (See  the  Reports  of  Oases  in  the  English 
Admiralty,  passim.)  These  masters  or  "Elder  Brethreii"  of  the 
Trinity  House  are  sometimes  called  assessors,  as  referees  also  some- 
times are  in  our  courts.  It  is  only  upon  the  question,  which  vessel,  if 
either,  was  in  fault,  that  their  opinion  is  required ;  and  although  I 
have  met  with  no  case  in  which  their  opinion  was  disregarded,  yet  it 
is  not,  like  the  verdict  of  a  jury,  binding  on  the  court.  {The  Speed,  2 
Wm.  Robinson's  R.,  225.)  The  question  of  damages  in  cases  of  col- 
lision seems  to  be  invariably  referred  to  the  registrar  and  merchants. 
In  this  country,  nautical  men  are  called  as  witnesses  for  this  purpose. 
But  in  references  under  the  rule,  experts  may  be  selected  as  commis- 
sioners ;  and  in  cases  not  only  of  collision,  but  of  suits  on  contracts 
of  affreightment  depending  on  questions  of  seaworthiness  or  of  nautical 
usage  or  skill,  such  references  may  be  found  conducive  to  justice. 
Instead  of  the  conflicting  opinions  of  witnesses  selected  by  the  parties, 
and  testifying  under  the  influence  of  prejudice  or  of  impressions 
derived  from  partial  representations,  the  court  might  thus  expect  to 
obtain  the  deliberate  and  impartial  judgments  of  men  acting  under  a 
sense  of  responsibility  analogous  to  that  which  pertains  to  the  judicial 
office. 
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When  after  an  order  to  take  the  libel  pro  confesso,  czh^  6. 
a  cause  requiring  proofs  is  brought  before  the  court  proors'may 
on  its  final  hearing,  the  right  of  the  libellant  to  a 
decree  in  his  favor  being  uncontested,  and  the  object 
being  to  enable  the  court  satisfactorily  to  determine 
the  amount  to  be  awarded,  it  is  for  the  judge  to 
decide  when,  in  his  opinion,  the  evidence  is  sufficient 
for  this  purpose ;  and  he  may  require  further  proofs, 
or  may  arrest  the  further  introduction  of  those 
offered.  In  the  English  admiralty,  voluntary  affi-  Affidavits. 
davits  are  often  received.  I  have  not  learned  that 
this  practice  has  been  adopted  in  any  of  the  Ameri- 
can courts;  but  though  this  species  of  evidence 
ought  in  general  to  be  regarded  with  distrust,  and 
acted  upon  with  great  caution,  it  is  doubtless  within 
the  discretion  of  our  courts  to  receive  it,  where  the 
libellant  has  it  not  in  his  power  to  obtain  other 
evidence,  or  cannot  do  it  without  great  expense  or 
delay. 

Unless    the  libellant  is  prepared  to  give  the  ^^^^^ 
requisite  evidence  on  the  return-day  of  the  process,  tearing. 
which  in  our  courts  he  is  permitted  to  do,  a  future 
day,  generally  near  at  hand,  is  appointed  for  the 
hearing,  as  in  contested  cases:  and  it  is  the  practice  Eights  of 

°'  '  ^    ,  defendant 

at  least  of  some  of  the  courts,  not  only  to  permit  the  ^°n5nT^>' 
libellant's  witnesses  to  be  cross-examined,  but  also  to  "o^g^ve  Irt- 

dence  in 

hear  direct  evidence  in  behalf  of  the  defendant,  in  ""'ga'i'ni- 
mitigation  of  damages.  "  Witnesses  are  summoned," 
says  Judge  Betts,  speaking  of  his  own  court,  "  and 
the  same  proceedings  had  as  on  contested  trials,  the 
advocate  of  the  defendant  being  allowed  to  cross- 
examine  them,  or  offer  testimony  on  his  part  miti- 
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TOL^a.  gating  tie  recovei7(«)."  And  in  a  case  in  tte 
District  Court  of  the  United  States  for  tlie  District 
of  Maine,  what  the  learned  judge  of  that  court 
understood  to  be  the  law  on  the  subject  is  thus 
summed  up  in  the  marginal  abstract  of  the  case : 
"  Before  the  defendant  can  be  heard  in  his  defence 
or  introduce  new  evidence  in  the  cause,  he  rdust 
appear  and  contest  the  suit  either  by  exceptions  to 
the  libel,  or  by  answering  it.  If  he  does  neither, 
the  court  will  hear  and  adjudge  the  cause  ex  parte 
upon  the  evidence  offered  by  the  libellant;  but 
when  it  appears  that  the  defendant  has  neglected 
to  put  in  his  answer  through  ignorance  of  the 
practice  of  the  court,  and  is  at  the  time  of  the 
hearing  absent,  the  court  is  not  precluded  from 
receiving  any  evidence  which  his  counsel  may  offer 
as  amicus  (ymi(B{U)r 
Decree,  At  tho  closc  of  the  hearing,  the  court  either  pro- 

when  pro-  *-*'  •■■ 

nouncd.  uounces  its  decision  on  the  spot,  or,  when  necessary, 
holds  the  case  under  advisement,  for  the  purpose  of 
more  mature  consideration. 

Cases  not         In  casBS  arising  ex  coTii/ractw,  little  or  no  evidence 

requiring  *-'  ' 

proofs.  jjj  addition  to  the  oath  of  the  libellant,  and  the  im- 
plied admission  of  the  defendant,  is  usually  requiredi 
In  most  instances  a  definite  sum  is  claimed  and  shown 
by  the  libel  to  be  due.  In  suits  by  material-naen, 
and  for  mariners'  wages,  it  is  cjistomary  and  proper 
also,  though  not  necessary(c),  to  subjoin,  at  the  end 
of  the  libel,  a  schedule  or  account,  stating  the  items 

(a)  Betts's  Adm.  Practice,  38. 

(6)  The,  David  Pratt,  Ware's  K.,  495. 

(c)  Pratt  v.  Thomas,  Ware's  R.,  427,  431. 
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and  prices  of  supplies  furnislied,  or  the  quantum  of  o^-«- 
labor  or  services  performed,  and  the  payments,  if 
any,  which  have  been  made,  and  exhibiting  the  exact 
balance  claimed.  In  suits  on  bottomry  bonds,  and 
on  charter-parties  by  the  ship-owner  against  the 
charterer,  the  amount  of  the  demand  must  necessa- 
rily apppar,  also,  on  the  face  of  the  libel ;  to  which, 
moreover,  a  copy  of  the  instrument  on  which  the 
suit  is  founded,  usually  is,  and  ought  to  be  annexed. 
In  such  cases,  therefore,  no  proofs  are  necessary. 
The  iudare  may  himself  determine  the  amount  to  be  Eeferenceto 

^       O  J  _  the  clerk  or 

decreed,  or,  which  is  the  usual  practice,  he  may  refer  j;"™™'^ 
the  matter  to  the  clerk,  or  to  a  commissioner,  to 
make  the  requisite  examination  and  computations, 
and  to  state  the  account  between  the  parties. 

But  there  are  cases  arising  from  contract,  where 
it  would  be  unsafe  to  rely  on  the  libellant's  repre- 
sentation of  his  own  case.  His  statements,  though 
substantially  true,  may  be  exaggerated,  and  the 
damages  claimed  may  be  excessive.  Suits  for  the 
non-performance  of  contracts  for  the  conveyance  of 
goods,  especially  when  instituted  for  the  recovery  of 
damages  arising  from  injury  to  the  goods,  and  not 
from  the  absolute  loss  of  them,,  are  generally  of  this 
nature ;  and  suits  founded  upon  any  other  maritime 
contract,  not  excepting  those  above  mentioned,  may 
happen  to  be  so  circumstanced  as  to  bring  them 
within  the  same  category. 

In  such  cases  the  court  will,  in  its  discretion, 
either  refer  the  matters  requiring  proofs  to  the 
clerk  or  a  commissioner ;  or,  if  the  case  presents  one 
or  more  questions  depending  on  mercantile  usage, 
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T0L^2.  or  requiring  mercantile  or  other  professional  know- 
ledge or  skill,  to  such  merchants  or  other  experts 
(to  be  associated  with  the  clerk  or  a  commissioner, 
or  not,  as  seems  fit)  as  the  court  shall  appoint  for 
that  purpose ;  or,  the  judge  will  hear  and  decide 
upon  the  evidence  directly,  in  person, 
bound™'  ■"■*  ^^  ^^  established*  and  pervading  principle  of 

to  moTe''for  admiralty  procedure,  that  parties  are  bound  at 
of  report,  their  peril  to  take  notice  of  the  proceedings  of  the 
court,  without  formal  notification.  When,  therefore, 
the  report  of  the  clerk  or  commissioner  is  filed,  the 
libellant  is  bound  on.  pain,  as  in  other  cases  of 
delinquency,  of  having  his  suit  dismissed,  at  the 
instance  of  the  defendant,  for  want  of  prosecution, 
to  bring  the  report  before  the  court,  and,  unless  he 
excepts  to  it,  to  move  for  its  confirmation  and  for  a 
final  decree  thereon;  and  upon  such  motion  the 
defendant  is  entitled  to  be  heard,  and  to  except  to 
the  report,  but  is  not  entitled  to  any  notice  of  the 
motion  (a). 

The  custom  of  dispensing  with  formal  notices 
might  in  our  com*ts  sometimes  be  made  productive 
of  injustice  and  hardship  by  a  practicer  disposed  to 
abuse  it;  but  there  are  happily  few  such  men 
among  the  legal  profession,  and  the  prevalent 
practice  of  abstaining  from  all  unfair  advantages, 
and  of  apprising  the  proctor  of  the  opposite  party 
of  any  adversary  step  about  to  be  taken,  and  enter- 

(a)  Betts's  Adm.  Practice,  38, 39.  By  an  express  rule  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New- York, 
the  libellant  is  limited  to  four  days  to  move  for  the  confirmation  of 
his  report.    lb.,  and  Rule  35. 
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ing  into  arrangements  dictated  by  a  spirit  of  courtesy   "hap.  e. 
and  of  mutual  accommodation,   is  found  to  be  a 
sufficient  antidote  to  any  evils  wbicli  migbt  other- 
wise result  from  tlie  usage  in  question. 


SECTION  m. 
Op  the  Non-Appearance  of  any  Claimant  in  an  Action  in 

REM,  ON    THE    ReTUBN  DaT    OP   THE    MeSNE  PrOCESS. 

It  seemed  to  be  advisable,  for  the  sake  of  simpli- 
city and  perspicuity,  not  to  blend  the  subjects  of 
the  last  and  present  sections ;  and  it  was  found  to 
be  more  convenient  to  notice  suits  inpersoncmi  first 
in  order,  although,  the  action  in  rem  is  the  favorite 
remedy  of  suitors  in  the  admiralty,  and  is  con- 
sequently much  more  frequently  resorted  to  than  Prweedinss 

X  J  J.  J  essentially 

•the  action  in  personam  •  but  in  reality,  nearly  all  S  murL" 
that  has  been  said  in  the  last  section  respecting  suits  ^"''°"'""' 
of  the  latter  description  is  equally  applicable  to 
those  of  the  former.  The  29th  rule  above  recited 
makes  no  distinction  in  this  respect,  but  it  was 
imquestionably  intended  to  embrace  both  forms  of 
action ;  although  the  appellation  "  defendant "  is 
not  strictly  applicable  to  a  suit  in  rem  before  the 
appearance  of  a  claimant.  But  in  this  form  of 
action,  all  persons  who  have  or  pretend  to  have 
any  interest  in  the  thing  proceeded  against  are 
cited  to  appear  and  answer  the  libellant ;  and  all 
such  persons  are  accordingly  entitled  to  appear  as 
claimants,  and,  on  showing  that  they  have  in  fact 
such  interest,  to  make  themselves  parties  defendant 
in  the  suit. 
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T0L^2.  Tke  nature  of  the  interest,  and  the  evidence  to 
establish  it,  requisite  to  confer  this  right,  will  be 
considered  in  the  next  chapter ;  the  design  of  the 
present  section  being  only  to  point  out  the  proceed- 
ings immediately  consequent  on  the  non-appearance 
hilfngZy   of  any  person  to  contest  the  libellant's  demand. 

interest,  eto.,  »•.!  .•  •  i  ••  ' 

tobecaued.  As  m  the  actiou  ^m  personam,  proclamation  is 
made  by  the  crier  of  the  court,  calling  upon  all 
persons,  having  a  right  to  do  so,  to  appear  and 
answer  the  libel((2).   If  no  claimant  appears,  the  libel 

(a)  The  formula  in  use  for  this  purpose  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  New- York  is  as  follows: 
"  All  persons  having  or  pretending  to  have  any  right,  title  or  interest 
in  the  ship  ,  her  tackle,  apparel  and  furniture,  arrested  at  the 

suit  of  A.  B.  on  process  returnable  here  this  day,  come  forth,  assert 
your  claims  and  answer  the  libel  of  the  said  A.  B.,  on  pain  of  being 
pronounced  in  contumacy  and  default,  and  of  having  the  libel  adjudged 
to  be  taken  pro  confesso  against  you." 

The  form  of  the  proclamation  used  in  the  same  court,  and  in  substance, 
I  presume,  also,  in  the  other  courts,  in  cases  of  municipal  seizure,  is  as 
follows :  "  If  any  person  can  aught  say  why  the  articles  mentioned  in 
the  libel  [or  information]  which  has  just  been  read  should  not  be 
condemned  as  forfeited  to  the  United  States,  let  him  come  forth  and 
he  shall  be  heard."  In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New- York,  it  seems  that  in  private  suits  the  pro- 
clamation is  also  for  "all  persons  having  anything  to  say  why  the 
property  arrested  should  not  be  condemned  and  sold  for  the  benefit  of 
the  libellant,  to  come  in  and  make  their  allegations  in  that  behalf." 
(Betts's  Adm.  Practice,  36.)  I  perceive,  also,  that  it  is  customary  in 
this  country  to  insert,  at  the  close  of  the  libel,  a  prayer  that  the  ship 
or  other  property  be  condemned  and  sold,  etc.  I  am  not  able,  however, 
to  discern  any  propriety  in  this  form  of  expression  thus  applied ;  and 
I  infer  that  it  must  have  been  inadvertently  borrowed  from  cases  of 
municipal  seizure  and  of  prize,  where  the  decree  against  the  thing  is 
properly  enough,  and  for  obvious  reasons,  denominated  a  decree  of 
condemnation.  But  the  arrest  of  property  in  virtue  of  a  maritime 
lien,  at  the  suit  of  a  private  suitor,  differs  very  widely  from  the  seizure 
of  property  at  the  suit  of  the  government  to  enforce  a  forfeiture  or  a 
capture  jure  belli.    The  object  of  the  arrest  is  merely  to  obtain  secu- 
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is  adjudged   to  be  taken  jpro  confesso  against   all    chap.  e. 
persons  whatever ;  and  if  a  claimant  appears,  and  is 
admitted  as  such,  then  against  all  other  persons  (»). 

ritif  for  a  debt  or  other  demand,  for  which  the  owner  is  also  personally 
responsible,  precisely  as  in  a  suit  in  a  state  court  commenced  by 
attachment ;  and  in  point  of  fact,  the  property  arrested  is  rarely  sold, 
being  usually  returned  to  the  owner,  on  the  substitution  of  personal 
security  'pendente  lite,  or  on  the  payment  of  the  sum  awarded  to  the 
libellant  by  the  final  decree.  In  the  English  admiralty,  neither  the 
term  condemnation  nor  any  one  of  like  import  occurs  either  in  the 
primum  decretum,  awarding  the  possession  of  the  property  to  the  libel- 
lant, or  in  the  subsequent  decree  of  sale  on  a  perishable  monition,  to 
satisfy  the  decree ;  and  I  repeat  that  it  appears  to  me  to  be  wholly 
misapplied  in  our  own  practice. 

(a)  The  form  of  the  order  given,  supra,  p.  179,  note,  in  an  action  in 
personam,  must,  of  course,  be  varied,  so  as  to  adapt  it  to  the  form  of 
action  now  under  consideration,  and  may  be  as  follows : 

A.  B. 

V. 

The  Ship  ,  her  tackle,  etc.   [or  as  the  case  may  be]. 

The  mesne  process  returnable  this  day,  in  this  cause,  having  been 
returned  duly  executed ;  and,  upon  proclamation  duly  made  for  all 
persons  having  or  pretending  to  have  any  right,  title  or  interest  in  the 
said  ship  ,  her  tackle,  etc.   [or  as  the  case  may  be],  to  appear 

and  make  due  answer  to  the  libel  filed  in  this  cause,  no  person  having 
appeared  to  answer  the  same,  the  court,  on  motion  of  Mr.  , 

advocate  for  the  libellant,  doth  pronounce  all  persons  whatsoever  to  be 
in  contumacy  and  default,  and  doth  order  and  adjudge  that  the  libel 
filed  in  this  cause  be,  and  the  same  hereby  is,  taken  pro  confesso  against 
all  persons  whatsoever. 

If  a  claimant  appears  and  puts  in  an  answer,  or  is  allowed  further 
time  to  do  so,  the  foregoing  form  will  require  to  be  varied  as  follows : 
After,  the  words  "  make  due  answer  to  the  libel  filed  in  this  cause," 
insert:  0.  D.  [or  C.  D.  and  B.  F.,  etc.,  as  the  case  may  be],  appeared 
as  claimant  [or  claimants]  of  the  said  ship  ,  her  tackle,  etc.  [or 

as  the  case  may  be;  and  if  the  claim  extends  only  to  a  part  of  the 
property  arrested,  specify  the  part  claimed],  and  made  due  answer  to 

25 
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Tor^a.  In  all  other  respects,  tlie  proceedings  in  an  action 
in  rem,  at  this  stage  of  the  suit,  are  the  same  as 
those  in  an  action  in  personam,  as  already  described. 
The  form  of  the  decree  when  the  libel  is  taken 
as  confessed,  and  the  mode  of  enforcing  it,  are 
essentially  the  same  as  when  the  suit  is  contested. 
These  and  other  matters  more  or  less  intimately 
related  to  the  subject  of  the  present  chapter,  will 
be  more  fully  considered  hereafter. 
Sfforead!'"'  In  suits  in  personam,  where,  as  is  usually  the  case, 
bail  has  been  given  to  pay  the  sum  awarded  by  the 
decree,  the  decree  is  enforced  against  the  defendant 
and  his  sureties. 

In  suits  in  rem,  when  the  property  has  been 
delivered  to  the  owner  on  a  bond  or  stipulation,  the 
decree  is  enforced  in  like  maner;  and  where  it 
remains  in  custody,  by  a  sale  of  the  property. 
to?En|if8h  In  England,  no  decree  for  contumacy  in  an  action 
ofAdmi-  in  rem  is  pronounced  until  after  four  successive 
defaults.  On  the  return  day  of  the  process,  as  in 
our  courts,  all  persons  having  a  right  to  appear  are 
publicly  called  in  court.    No  one  appearing,  the 

the  said  libel  [or  prayed  further  time  until  the  day  of  to 

make  due  answer  to  the  said  libel,  which  was  allowed  by  the  court] ; 
and  no  other  person  having  appeared  to  answer  the  same,  the  court,  on 
motion  of  Mr.  ,  advocate  for  the  libellant,  doth  pronounce  all 

other  persons,  except  the  said  0.  D.  [or  C.  D.  and  B.  F.,  etc.],  to  be  in 
contumacy  and  default,  and  doth  order  and  adjudge  that  the  libel  filed 
in  this  cause  be,  and  the  same  hereby  is,  taken  pro  confesso  against  all 
other  persons  whatsoever,  except  the  said  0.  D.  [or  C.  D.  and  B.  P., 
etc]. 

The  order  of  reference  and  the  report  thereon,  with  the  exception 
of  one  or  two  slight  and  obvious  verbal  differences,  are  the  same  in 
this  form  of  action  as  in  an  action  in  personam. 


rally. 
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action  is  said  to  proceed  in  pcenam  contwmadcB;  and  ^^^-  «■ 
in  pain  of  their  contumacy,  tlie  ship,  etc.,  oi*  rather 
they  are  said  to  incur  the  fij-st  default.  Time  is 
then  given  to  them  to  appear  at  the  next  court-day, 
which  is  technically  called  continuing  the  certificate 
of  the  execution  of  the  warrant  to  that  day,  when 
they  are  again  called ;  and  this  is  repeated  untU  the 
fourth  default  has  been  incurred(a).  The  proctor 
for  the  plaintiff  thereupon  exhibits  a  petition  stating 
the  cause  of  action,  reciting  the  defaults  incurred, 
and  praying  that  the  plaintiff  may  be  put  in  pos- 
session of  the  ship,  etc.,  to  the  extent  of  his  demand, 
to  the  end  that  the  property  may  be  preserved.  A 
schedule  of  expenses  to  be  taxed  is  at  the  same 
time  exhibited,  together  with  the  instrument,  if  any, 
as  a  bottomry  bond,  for  example,  on  which  the  suit 
is  founded.  The  court  then  decrees  that  the  plaintiff 
shall  be  put  in  possession  of  the  ship,  etc.,  he  first 
giving  security  to  answer  for  the  same  to  any  person 
claiming  right,  or  intervening  for  his  interest  within 
a  year.  This  is  called  the  first  decree — primum 
decretum.  But  as  the  plaintiff  is  not  premitted  to 
use  the  property  or  appropriate  its  proceeds,  this 
decree  in  his  favor  would  prove  but  a  barren  remedy 

(a)  They  are,  on  each  day,  "  thrice  called."  (2  Bro.  Civ.  and  Adm. 
Law,  399.)  Whether,  in  any  of  our  courts,  the  call  is  thus  repeated, 
I  am  not  apprised.  In  the  courts  of  the  New- York  districts  there  is 
but  one  call.  It  seems  to  be  understood,  however,  when  a  party  is  to 
be  called,  in  the  Supreme  Court,  preparatory  to  any  order  or  proceed- 
ing founded  on  his  default,  that  three  calls  are  to  be  made.  See  the 
case  of  Walsh  v.  The  United  Slates,  1  Howard's  R.,  28,  where  the 
plaintiff  in  error  was  "  three  times  solemnly  called  by  the  marshal  to 
come  into  court  and  prosecute  his  writ  of  error." 
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VOL  2.  were  it  not  usually  a  matter  of  course  for  the  court, 
at  the  instance  of  the  plaintiff,  to  decree  a  sale  of 
the  property  and  the  application  of  its  proceeds  to 
the  satisfaction  of  his  claims.  For  this  purpose,  an 
allegation  is  made  of  the  perishable  condition  of  the 
property,  and  of  its  actual  or  probable  deterioration 
by  time,  concluding  with  a  prayer  that  it  may  be 
appraised  and  decreed  to  be  sold,  and  that  the 
moneys  arising  from  the  sale  be  brought  into  the 
registry  of  the  court.  Upon  this  the  court  decrees 
what  is  called  a  perishable  monition,  which  is  a 
citation  to  be  served  by  affixing  it  on  the  Koyal 
Exchange,  to  all  persons  in  general,  having  any  inters 
est  adverse  to  that  of  the  plaintiff,  to  appear  in  court 
on  a  certain  day,  and  show  cause  why  the  petition  of 
the  plaintiff  should  not  be  granted.  After  a  sum- 
mary hearing,  the  court  decrees  a  commission  of  sale. 
In  Ireland,  as  Doctor  Browne  informs  us,  the 
commission  of  appraisement  and  sale,  at  the  time 
when  he  wrote,  usually  followed  the  defaults  directly, 
,  vrith.out  the  intermeAiatG  primimi  decretimi  •  a  prac- 
tice, however,  which  he  admits  to  have  been  irregu- 
\ar(a)  ;  and  even  in  England,  vague  notions  seem  to 
have  prevailed  upon  the  subject(5).    It  is  somewhat 

(a)  2  Browne's  Civ.  and  Adm.  Law,  399-404. 

(6)  The  case  of  The  Exeter,  1  Kobinson's  R.,  173,  which  occurred 
Boon  after  the  accession  of  Sir  William  Scott,  will  serve  to  illustrate 
this  remark.  An  application  was  made  to  the  court  for  the  allowance 
of  interest  from  the  date  of  the  primum  decretum,  in  a  suit  on  a  bot- 
tomry bond.  "  Let  me  ascertain  the  correct  practice  of  the  court," 
said  Sir  "William  Scott  :  "  This  primum  decretum,  I  perceive,  gives 
not  only  possession  of  the  ship,  but  of  the  proceeds  also.  Is  not  this 
.  going  a  step  too  far  ?"  The  advocate  for  the  petitioner  replied  that  he 
feared  that  was  irregular.    Sir  William  Scott  then  proceeded,  in 
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remarkable  that  the  antiquated,  diJatory  and  op-  ^^^  «• 
pressive  formalities,  very  summarily  and  imperfectly 
above  detailed,  should  have  escaped  the  enlightened 
and  searching  spirit  of  reform  manifested  within  the 
last  few  years  in  that  country,  in  regard  to  its  entire 
system  of  jurisprudence,  not  excepting  that  of  the 
admiralty. 

pronouncing  his  judgment,  to  state  the  correct  practice  as  follows :  "  It 
appears  that  a  primum  decretum  was  obtained  so  long  ago  as  last 
June ;  but,  in  obtaining  it,  the  party  seems  to  have  gone  farther  than 
the  forms  of  the  court  would  allow.  The  effect  of  that  decree  should 
be  only,  in  the  first  instance,  to  put  the  party  into  the  possession  of 
the  thing.  All  further  proceedings  of  the  sale,  and  power  over  the 
proceeds,  should  be  by  subsequent  application  to  the  court.  In  this 
case  the  ship  was  sold  without  application  to  the  court.  When  the 
court  signed  the  decree,  it  could  not  have  been  aware  that  the  tenor 
of  the  decree  was  not  in  the  usual  form ;  and  that  it  went  farther  than 
such  a  decree  should  go,  in  concluding  with  a  power  over  the  ship  and 
proceeds."  See  the  form  of  the  first  decree  in  a  suit  for  wages ;  Mar- 
riott's Formulary,  295  ;  et  infra,  ch.  11,  note. 
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TOL.  J. 


CHAPTER  VII 

Or  THE  Proceedings  upon  the  Appearance  of  the  Parties 
ON  THE  Return-Day  of  the  Process. 

Upon  tlie  appearance  of  the  adverse  parties  in  court, 
it  behooves  them,  not  in  a  captious  and  litigious 
spirit,  which  a  court  of  admiralty  never  indulges, 
but  with  a  prudent  regard  to  their  substantial  inte- 
rests, to  look  to  their  respective  rights. 
Security  If  by  tho  rules  of  the  court,  the  libellant  is  re- 

to  be  given  7        •/  ' 

byiibeuant.  quired,  on  filing  his  libel,  to  give  security  for  costs, 
and  to  appear  from  time  to  time  and  abide  the  orders 
of  the  court(«),  the  defendant  or  claimant  has  a 
right,  if  this  security  has  not  already  been  given,  to 
call  upon  the  court  to  direct  it  to  be  now  given, 
before  the  libellant  shall  be  permitted  further  to 
prosecute  his  suit.  , 

feiidMtta         "^^^  libellant  also  possesses  a  correspondent  right. 

pwJS.."*  The  defendant,  in  an  action  m  personam,  may  not, 
on  his  arrest  in  virtue  of  a  warrant  of  arrest,  have 
given  bail  to  the  action  in  pursuance  of  rule  third 
of  the  rules  prescribed  by  the  Supreme  Court.  He 
may,  on  the  contrary,  have  given  bail  only  for  his 

{a)  As  by  a  rule  of  the  District  Court  for  the  Northern  District  of 
New- York,  he  is,  in  imitation  of  a  law  of  the  state  courts,  required  to 
do,  when  he  is  a  non-resident  of  the  district,  except  in  suits  for  mari- 
ners' wages,  and  in  suits  by  salvors  in-  possession  of  the  salved  property. 
See  Appendix,  Rule  xii. 
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appearance,  according  to  the  antecedent  practice  («) ;  ^^^-  ''• 
or  he  may  have  been  brought  into  court  under  arrest 
for  want  of  bail.  The  process  against  him  may  also 
have  been  a  simple  monition.  In  each  of  these 
cases,  the  libellant  has  a  right  now  to  call  upon  him 
either  to  give  bail  to  the  action,  according  to  the 
general  rule  of  admiralty  procedure ;  or,  if  it  appears 
that  he  is  unable  to  obtain  sureties  for  the  payment 
of  the  debt  or  damages  which  may  be  a,warded 
against  him,  he  may,  in  the  discretion  of  the  court, 
be  required  only  to  give  a  stipulation  with  sureties 
in  such  sum  as  the  court  shall  direct,  to  pay  all  costs 
and  expenses  which  shall  be  awarded  against  him 
according  to  the  twenty-fifth  rule(3). 

I  have  ventured,  also,  in  a  former  chapter,  to  refer 
to  the  practice  observed  in  the  civil  law  courts,  and 
in  the  English  admiralty,  of  taking  what  is  called  a 
juratory  caution,  when  the  defendant  was  unable  to 
find  sureties,  as  a  practice  prevailing,  or  at  least  ad- 
missible in  our  own  courts.  One  of  the  rules  of  the 
district  courts  composing  the  First  Circuit  expressly 
declares  that  "  In  proper  cases,  the  court  wUl  permit 
the  defendant  to  give  a  juratory  caution  or  stipula- 
tion." The  new  rules  are  silent  with  respect  to  this 
form  of  security;  but  it  is  not  supposed  to  have  been 
intended  by  them  to  abrogate  any  existing  rules  of 
procedure  not  inconsistent  with  them,  and  they  ex- 

(a)  As  to  his  rigUt  still  to  do  which,  vide  gupra,  p.  100,  et  seq. 

(6)  Vide  supra,  pp.  92,  93.  As  to  the  right,  at  this  or  any  subse- 
quent stage  of  the  suit,  of  the  libellant  to  exact  new  sureties,  and  of 
the  defendant  to  ask  to  have  the  amount  of  his  bail-bond  reduced,  vide 
supra,  p.  112.  ♦ 


Juratory 
caution. 
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VOL  s.  pressly  recognize  tlie  power  of  the  courts  to  regulate 
their  own  practice  "  in  such  manner  as  they  shall 
deem  most  expedient  for  the  due  administration  of 
justice,  in  all  cases  not  provided  for  by  the"  new 
rules(a).  I  presume,  therefore,  when  the  learned 
judge  of  the  District  Court  of  the  United  States  for 
the  Southern  Districfeof  New-York,  speaking  of  the 
juratory  caution,  remarks  that  "modern  practice 
has  not  employed  this  oath(^),"  he  must  be  under- 
stood to  refer  to  the  practice  of  his  own  court  in 
particular.  He  adds,  however,  of  the  "modern 
practice,"  that  it  "  acts  in  relief  of  the  indigent  suitor 
by  mitigating  his  bail,  or  exonerating  him  wholly 
from  giving  it ;"  so  that,  even  as  understood  by  him, 
it  differs  from  the  general  civil  law  and  admiralty 
practice  only  in  the  omission  of  the  promissory  oath 
of  the  party  that  he  will  fulfil  his  engagements(o). 
It  is  doubtless  within  the  discretion  of  the  courts  to 
modify  the  practice  in  this  respect,  by  dispensing 
with  the  oath;  and  this  may  have  been  actually 
done  in  other  districts,  besides  that  of  the  Southern 
District  of  New-York. 
S^ttS"  •"■*  ™*y  happen,  also,  that  upon  a  warrant  of  arrest 
with  an  attachment  clause  therein,  the  defendant 
could  not  be  found,  and  that  his  goods  and  chattels, 
or,  for  want  thereof,  his  credits  and  effects,  may  have 
been  attached.  In  such  case  the  defendant  may,  if  he 
think  proper  (as  he  also  may  at  any  other  stage  of  the 

(a)  See  Appendix,  Rule  xlvi.    As  to  the  general  scope  and  design 
of  these  rules,  vide  supra,  p.  7. 
(6)  Betts's  Adm.  Practice,  27. 
(c)  The  form  of  this  stipulation  is  given  in  the  Appendix. 


ment. 
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suit),  apply  to  tlie  court,  in  pursuance  of  the  fourth   <^hap.  t. 
rule,  for  an  order  to  dissolve  the  attachment,  on  the 
substitution  of  security. 

The  security  to  be  exacted  of  the  claimant  in  a  security  to 

,  .  be  given  by 

suit  in  rem  is  prescribed  by  the  twenty-sixth  rule ;  o'»'™»"'- 
which  ordains  that  the  claimant,  upon  putting  in 
his  claim,  "  shall  file  a  stipulation  with  sureties  in 
such  sum  as  the  court  shall  direct,  for  the  payment 
of  all  costs  and  expenses  which  shall  be  awarded 
against  him  by  the  final  decree  of  the  court,  or, 
upon  an  appeal,  by  the  appellate  court(a)." 

But  the  question  now  presents  itself  for  consid-  yiion>«y 

T.  I:  become  a 

eration,  who  may  lawfully  be  admitted  as  claimant,  '''"°""''- 
and,  in  that  character,  to  contest  the  libellant's  de- 
mand ;  and  the  inquiry  is  not  altogether  unattended, 
in  point  of  authority,  with  difficulty.  In  the  few 
reported  cases  in  which  it  has  been  discussed,  vague 
notions  on  the  subject  seem  to  have  been  entertained 
at  the  bar,  and  there  is  a  want  of  entire  precision 
and  consistency  respecting  it  in  the  language  of  the 
courts. 
The  obscurity  which,  upon  a  cursory  examination,  inaccurate 

,  use  of  the 

apparently  rests  upon  the  subject,  arises,  however,  ^^^/fg  J'j'j": 
in  some  degree,  from  the  indiscriminate  and  almost  pe«onintlr. 
unavoidable  use  of  the  word  claim^  as  well  in  its  ws  interest. 
ordinary  popular  acceptation,  to  signify  any  asserted 
right  relating  to  the  thing  proceeded  against  in  an 
admiralty  suit,  and  of  the  word  claimcmt  to  designate 
the  person  asserting  or  claiming  such  rights,  as  in 
the  technical  and  more  limited  sense  in  which  these 

(a)  See  Appendix,  Rule  xxvi,,  and  supra,  p.  440. 
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TOL^z.  terms  are  now  to  be  considered.  Thus,  for  example,  in 
a  case  of  seizure  for  an  infraction  of  the  laws  prohibit- 
ing the  African  slave  trade,  one  of  "  the  claims  filed" 
is  said  by  the  court  to  be  that  "of  certain  seamen 
who  demand  compensation  for  their  wages,  from  the 
proceeds  of  the  vessel(a)."  But  the  seamen,  in  this 
case,  were  not,  strictSy  speaking,  claimants;  they 
were  third  persons  intervening  for  their  interest. 
They  did  not  claim  the  ship,  but  only  insisted  on  a 
maritime  lien  or  privilege,  in  virtue  of  which  they 
claimed  compensation  for  their  services.  So  in  a 
suit  on  a  bottomry  bond,  and  in  two  cases  of  salvage, 
a  "  claim  "  is  said  to  have  been  offered  in  behalf  of 
the  underwriters  of  the  ship,  to  whom  an  abandon- 
ment, had  been  made,  but  who  had  not  accepted  the 
abandonment,  and  who  could  not  therefore  have  sup- 
posed themselves  to  be  the  owners  of  the  property  (3). 
What  the  insurers  desired  to  do  in  these  cases, 
therefore,  was,  not  to  assert  and  defend  a  proprietary 
interest  in  the  ship,  but  merely  to  acquire  a  stand- 
ing in  court  for  the  protection  of  such  interests,  if 
any,  as  they  might  have  in  respect  to  it(c).  So  also 
in  a  case  of  municipal  seizure,  the  vessel  at  the  time 
of  the  seizure  being  under  attachment  at  the  suit  of 
certain  creditors  of  the  owner,  it  is  said  that  "  the 
owner  interposed  no  claim,"  but  that  "  a  claim  was 
filed"  by  the  attaching  creditors. 

(a)  The  St.  Jago  de  Cuba,  9  Wheaton's  R.,  409  (6  Curtis's  Decis. 
S.  C,  110). 

(6)  The  Ship  Packet,  3  Mason's  R.,  255  ;  The  Boston  and  Cargo, 
1  Sumner's  R.,  328;  The  Henry  Ewebank,  ib.,  400. 

(c)  The  Mary  Ann,  Ware's  R.,  104. 
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But  in  a  strict  sense,  a  claimant  is  one  who  not  ^^^  ^• 
only  has  a  right  to  intervene  for  his  interest,  and  to 
contest  the  suit,  but  who,  prwna  facie^  has  also  a 
right  to  have  the  thing  delivered  to  him  on  bail, 
pending  the  suit ;  or,  if  he  does  not  choose  to  exei-- 
cise  this  right,  to  have  it  unconditionally  surrendered 
to  him,  in  case  the  suit  proves  to  be  groundless ;  or, 
to  receive  the  balance  of  its  proceeds  after  satisfying 
the  decree,  in  the  event  of  the  libellant's  success. 
These  rights  imply  an  exclusive  proprietary  interest,  Rigwofpro- 

o  J.    .;  r       1.  J  7    perty  neces- 

or  at  least  an  exclusive  right  of  possession  in  the  poru'^cS 
res,'  the  jus  in  re,  and  not  merely _;w  ad  rem:  and 
such  I  understand  to  be  the  relation  in  which  the 
party  who  appears  to  take  upon  himself  the  defence 
of  a  suit  in  the  character  of  claimant,  is  bound  to 
show  himself  to  stand  towards  the  property. 

In  one  of  the  cases  above  cited,  Mr.  Justice  Stoet 
observes :  "  The  first  point  which  I  am  called  upon 
to  consider,  is,  whether  an  underwriter,  who  has 
refused  to  accept  an  abandonment  can  be  permitted 
to  claim  property  in  the  ship  in  this  court  ?  In  my 
opinion,  it  is  perfectly  clear  that  he  cannot.  He 
has  not,  and  pretends  not  to  have,  any  jus  ad  rem 
or  jus  in  re.  All  that  can  be  said  is,  that  he  may 
ultimately  have  an  interest  in  the  questions  here 
litigated ;  but  an  interest  in  the  question  forms  no 
title  to  claim  property  in  the  admiralty.  This  court 
looks  only  to  rights  in  the  thing  itself,  to  ownership 
general  or  special,  and  to  such  claims  as  are  direct, 
as  a  lien,  or  jus  ad  rem.  The  claim  of  the  New 
England  Insurance  Company  must  therefore  be 
rejected.     Underwriters,   as  such,   cannot  litigate 
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TOT^s.  here,  as  to  the  rights  of  the  libellants  or  the  claim- 
ants :  they  are  mere  strangers,  and  no  more  entitled 
to  be  heard  than  any  contingent  debtor  or  creditor 
of  either  party((z)."  In  admitting  the  sufficiency  of 
a  direct  lien  to  constitute  a  valid  ground  of  claim, 
the  learned  judge  must  be  understood  to  have  had 
in  view  the  general  fight  of  intervention,  without 
regard  to  the  particular  form  in  which  the  right 
may  be  asserted.  This  is  true  also  of  what  he  says 
in  the  other  two  cases  above  cited,  though  in  these 
his  expressions  are  more  guarded.  But  the  language 
used  by  the  same  learned  judge  in  delivering  the 
opinion  of  the  Supreme  Court  in  a  case  of  municipal 
seizure,  is  very  exphcit.  "  The  claimant,"  he  ob- 
serves, "  is  an  actor,  and  is  entitled  to  come  before 
the  court  in  that  character,  only  in  virtue  of  his 
proprietary  interest  in  the  thing  in  controversy: 
this  alone  gives  him  a.  persona  standi  injvdicio.  It 
is  necessary  that  he  should  establish  his  right  to  that 
character,  as  a  preliminary  to  his  admission  as  a 
party  ad  litem,,  capable  of  sustaining  the  litigation. 
He  is,  therefore,  in  the  regular  and  proper  course  of 
practice,  required  in  the  first  instance  to  put  in  his 
claim,  upon  oath,  averring  in  positive  terms  his  pro- 
prietary interest.  If  he  refuses  so  to  do,  it  is  a  suffi- 
cient reason  for  the  rejection  of  his  claim(i).'' 

What  was  here  said,  seems  also  to  be  clearly  im- 
plied by  the  terms  of  the  oath  which  is  required  of 
the  party  offering  a  claim,  by  the  twenty-sixth  rule. 

(a)  3  Mason's  R.,  255, 257. 

(6)  TTie  United  States  v.  422  Casks  of  Wine,  1  Peters's  R.,  547, 549 
(7  Curtis's  Decis.  S.  C,  691). 
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He  is  to  "  verify  Ms  claim  on.  oath  or  solemn  affirma-   ^^f^-  ''• 
tion,  statins'  that  the  claimant,  by  "whom  or  on  whose  ttTe™  a  re- 

,     .  °  .  quiredoftho 

behali  the  claim  is  made,  is  the  true  and  iona  fide  o'ainiai*- 
owner,  and  that  no  other  person  is  the  owner  thereof." 
This  oath,  in  substance,  it  is  presumed  is  to  be  deemed 
an  indispensable  pre-requisite,  in  all  cases,  to  admis- 
sion into  court  as  a  claimant ;  and  while  it  prescribes 
the  form  of  the  oath  to  be  made  by  a  person  claiming 
on  the  ground  of  his  exclusive  proprietary  interest,  it 
would  seem  also  to  have  been  intended  to  limit  and 
define  the  right,  by  restricting  it  to  such  an  interest. 

It  is  not  to  be  understood,  however,  that  the  Asserted 
verification  of  a  claim  in  the  form  prescribed  by  the  mtmJtl? 

^  ''  the  claimant 

rule,  or  even  its  admission  by  the  court,  is  conclusive  Satira?™' 
upon  the  question  of  property.  The  libellant  has  a 
right,  by  a  suitable  exceptive  allegation,  to  contest  the 
proprietary  interest  of  the  claimant,  and  to  have  it 
formally  decided.  If  the  claim  be  admitted  without 
objection  at  this  stage  of  the  proceedings,  and  allega- 
tions or  pleadings  to  the  merits  are  subsequently 
put  in,  it  is  a  waiver  of  the  preliminary  inquiry,  and 
an  admission  that  the  party  is  rightly  in  court,  and 
capable  of  contesting  the  merits.  But  should  it 
afterwards  appear,  upon  the  trial,  or  even  after  the 
merits  had  "been  disposed  of  in  favor  of  the  claimant, 
that  he  had  in  reality  no  title  to  the  property,  but 
that  it  was  the  property  of  a  third  person,  who  was 
not  represented  by  the  claimant,  or  had  an  adverse 
interest,  or  whose  rights  had  been  defrauded,  it 
might  still  be  the  duty  of  the  court  to  retain  the 
property  in  its  custody,  to  afford  the  true  owner  an 
opportunity  to  interpose  a  claim  to  it,  and  receive 
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voLji.  it  from  the  court(a).  This  was  done  in  a  case  of 
municipal  seizure,  where  certain  articles  of  property 
found  on  board  the  offending  vessel  were  adjudged 
not  to  be  subject  to  forfeiture,  but  which,  though 
formally  claimed  as  the  property  of  the  claimant, 
turned  out  to  have  been  purchased  with  the  funds 
of  a  person  unknown,  and  to  have  probably  belonged 
to,  or  to  have  been  destined  for  the  use  of,  the  public 
enemy(5). 
Owner  to         Whcu  a  claim  is  to  be  interposed,  it  is  the  duty 

claim  in  I  jr  7  j 

Itllllif     of  the  owner,  if  practicable,  to  do  it  in  person;  but 
huligMt  ^  where  he  is  out  of  the  country,  or  resides  at  a  great 
distance,  it  may  be  done  by  his  authorized  agent(c) ; 
and   the  master  of  a  vessel  has  always  been  con- 
sidered a  competent  agent,  as  such,  for  this  purpose, 
upon  the  arrest  of  his  vessel  or  cargo.    The  con- 
consignee    signce  of  a  cargo  is  also  entitled,  as  such,  to  appear  as 
claim.         claimant,  and  this  right  extends  as  well  to  other 
parts  of  the  cargo  consigned  to  him,  as  to  those 
parts  which  belonged  to  him  and  were  shipped  on 
his  account((f).     In  the  case  just  cited,  it  was  also 
said  by  the  court  that  an  agent  of  absent  owners 
may  appear  either  in  his  own  name,  as  agent,  or  in 
the  name  of  his  principals,  as  he  thinks  best. 

(a)  The  United  States  v.  422  Casks  of  Wine,  1  Peters's  R.,  547, 550 
(7  Curtis's  Decis.  S.  C,  691). 

(b)  The  Boat  Eliza  and  Cargo,  2  Gallison's  K.,  4, 11. 

(c)  The  Adeline  and  Cargo,  9  Cranch's  R.,  244  (3  Curtis's  Decis. 
S.  C,  350)  ;  The  Sally  and  Cargo,  1  Gallison's  R.,  401 ;  The  Lively 
and  Cargo,  id.,  315,  337. 

(d)  tlouseman  v.  The  Cargo  of  the  North  Carolina,  15  Peters's  R., 
40  (14  Curtis's  Decis.  S.  C,  15). 
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The  right  of  the  absent  owner  to  be  thus  repre-    chap-t. 
sented  by  another  is  recognized,  and  the  form  of  the  a|ent.°' '"' 
oath  to  be  required  in  such  cases  in  addition  to  the 
oath  of  ownership,  is  prescribed  in  the  twenty-sixth 
rule,  above  mentioned,  as  follows:  "And  where  the 
claim  is  put  in  by  an  agent  or  consignee,  he  shall  ' 
also  make  oath  that  he  is  duly  authorized  thereto 
by  the  owner,  or  if  the  property  be,  at  the  time  of 
the  arrest,  in  the  possession  of  the  master  of  a  ship, 
that  he  is  the  lawful  bailee  thereof  for  the  owner." 

The  latter  part  of  this  extract  from  the  rule,  as 
the  attentive  reader  wiU  not  fail  to  notice,  is  unhap- 
pily expressed.  In  terms,  it  requires  the  agent  or 
consignee  to  swear  to  the  lawfulness  of  the  master's 
possession.  But  in  order  to  convey  distinctly  what 
is  supposed  to  be  its  intended  meaning,  its  language 
requires  to  be  modified  as  follows :  "  or  if  the  pro- 
perty be,  at  the  time  of  the  arrest,  in  the  possession 
of  the  master  of  a  ship,  [and  the  claim  is  put  in  by 
him,  he  shall  make  oath]  that  he  is  the  lawful  bailee 
thereof  for  the  owner." 

It  was  held  in  an  early  case  in  the  Circuit  Court  a  foreign 

*'  consul  or 

for  the  First  Circuit,  but  was  not  until  long  after-  uT^^pl 
wards  definitively  settled  by    a  decision  of  the  forhisfcSow 

*'  ''  subjects. 

Supreme  Court  of  the  United  States,  that  a  foreign 
consul  or  vice-consul,  duly  recognized  by  our 
government,  is  competent,  as  such,  to  assert  or 
defend  the  rights  of  his  countrymen  in  causes 
within  the  admiralty  jurisdiction.  "  To  watch  over 
the  rights  and  interests  of  their  fellow  subjects,"  said 
Mr.  Justice  Johnson,  in  pronouncing  the  judgment 
of  the  court,  "  wherever  the  pursuits  of  commerce 
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TOL^z.  may  draw  them,  or  the  vicissitudes  of  human  affairs 
may  force  them,  is  the  great  object  for  which_consuls 
are  deputed  by  their  sovereigns ;  and,  in  a  country 
where  laws  govern,  and  justice  is  sought  for  in  courts 
only,  it  would  be  a  mockery  to  preclude  them 
from  the  only  avenue  through  which  their  course 
lies  to  the  end  of  their  mission.  The  long  and  uni- 
versal usage  of  the  courts  of  the  United  States  has 
sanctioned  the  exercise  of  this  right,  and  it  is  impos- 
sible that  any  evil  or  inconvenience  can  flow  from  it. 
Whether  the  powers  of  the  vice-consul  shall,  in  any 
instance,  extend  to  the  right  to  receive.  La  his 
national  character,  the  proceeds  of  property  libelled 
and  transferred  into  the  registry  of  the  court,  is  a 
question  resting  on  other  principles.  In  the  absence 
of  specific  powers  given  him  by  competent  authority, 
such  a  right  would  certainly  not  be  recognized; 
much,  in  this  respect,  must  ever  depend  upon  the, 
laws  of  the  country  from  which  and  to  which  he 
is  deputed.  And  this  view  of  the  subject  wUl  be 
.  found  to  reconcile  the  difficulties  supposed  to  have 
been  presented  by  the  authorities  quoted  upon  this 
point(»)." 
ciaimi  When  the  property  arrested  is  owned  jointly  or 

Set       in  common  by  several  persons,  there  would  ^to- 
tot™        bably  be  no  valid  objection  to  the  interposition  of 

separately  %/  u  jr 

interposed.  ^  claim  by  one  of  the  co-proprietora  in  behalf  of 
his  associates  as  well  as  of  himself;  but  where 
there  are  distinct  proprietary  interests,    separate 

(a)  The  Bella  Corrunes,  6  Wheaton's  R.,  152  (5  Curtis's  Decis.  S. 
C,  44). 
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claims  are  to  be  interposed  by  the  several  owners,  °°^-  ''■ 
or  by  their  agents,  each  intervening  in  his  own 
name  for  his  proprietary  interest,  and  specifying  it. 
One  co-shipper,  therefore,  has  no  authority,  as 
such,  to  interpose  any  claim  for  other  shippers  with 
whom  he  has  no  privity  of  interest,  in  a  proceeding 
against  the  cargo  of  a  ship.  Where  separate  claims 
are  interposed,  although  the  libel  is  joint  against 
the  whole  property,  as  in  a  case  of  salvage,  each 
claim  is  treated  as  a  distinct  and  independent  pro- 
ceeding, in  the  nature  of  a  several  suit,  upon  which 
there  may  be  a  several  independent  hearing  and 
appeal. 

If  any  owner  should  not  appear  to  claim  any 
particular  part  of  the  property,  the  habit  of  courts 
of  admiralty  is,  to  retain  such  property  or  its  pro- 
ceeds, after  satisfaction  of  the  libellant's  claim  upon 
it,  until  a  claim  is  made,  or  a  year  and  a  day  has 
elapsed  from  the  time  of  the  institution  of  the 
proceedings(a). 

It  behooves  the   defendant  upon   his  arrest  or  or  the 

*  allnwn.1 

citation,  and  those  who  are  entitled  to  appear  as  S' 
claimants  in  the  action,  on  the  arrest  of  the  vessel 
or  other  property  proceeded  against,  if  they  intend 
to  resist  the  libellant's  demand,  to  obtain  at  once 
a  copy  of  the  libel  on  file,  and  to  prepare  the 
proper  response  thereto  in  season  to  give  it  in  on 
the  return-day  of  the  process,  and  to  have  it  ready 
in  court  for  that  purpose ;   and  in  case  of  their 

(a)  SiratioriY.  Jarvis  <f  Brown,  8  Peters's  R.,  1  (9  Ourtis's  Decis. 
S.  C,  3). 
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TOT|_2.  delinquency  in  this  respect,  they  are  liable  to  have 
the  libel  adjudged  to  be  taken  pro  confesso  against 
them. 

But  although  expedition  is  a  leading  object  of 
admiralty  jurisprudence,  insomuch  that  for  those 
who  ^re  not  familiar  with  its  remedies,  and  who 
have  long  been  conversant  with  the  delays  which 
usually  attend  proceedings  in  the  higher  courts  of 
law,  and  especially  in  equity,  it  is  not  easy  fully  to 
apprehend  the  force  of  this  principle,  or  to  become 
at  once  reconciled  to  its  practical  results  ;  yet  justice 
is  not  to  be  sacrificed  to  celerity,  and  festina  hnte 
is  a  maxim  as  applicable  to  the  pursuit  of  justice  by 
its  ministers,  as  it  is  to  the  common  concerns  of  life. 
For  reasonable  cause  shown,  therefore,  it  is 
usual  to  allow  a  short  specified  time  to  the  party 
defendant  to  prepare  his  response  to  the  libel ;  and 
the  rule,  in  directing  the  libel  to  be  taken  pro 
confesso,  on  the  omission  or  refusal  of  the  defendant 
to  make  due  answer  thereto  on  the  return-day  of 
the  process,  "  or  other  day  assigned  by  the  court," 
contemplates  the  contingency  of  such  an  indulgence. 
Claimant  "Wheu,  vn  au  actiou  in  rem,  the  claimant  puts  in 

permitted  itii 

wsXim"*  his  response  to  the  libel  on  the  return-day  of  the 
process,  his  claim,  or  assertion  of  proprietary  interest 
in  the  property,  is,  in  this  country,  generally  com- 
bined with  his  answer ;  in  which  case  the  pleading 
is  denominated  his  "  claim  and  answer."  It  is,  how- 
ever, in  all  cases  more  proper  to  put  in  the  claim 
separately ;  and  as  it  is  only  in  virtue  of  his  right 
of  property,  or  that  of  his  principal,  that  a  claimant 
obtains  a  standing  in  court  which  entitles  him  to 


and  answer. 
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answer  at  all,  if  lie  is  not,  on  tte  return-day,  ready  to   ^^^  ''• 
answer,  and  desires  further  time  for  that  purpose, 
he  ought  nevertheless  to  be  required  then  to  inter- 
pose his  claim. 
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VOL.  2. 


Less  stricfp 
5  requir- 


CHAPTER.  VIII. 

Oi"  THE  Allegations  or  Pleadings  Subsequent  to  the  Libel. 

■;.  IiT  the  commoa  law  courts,  pleading  has  long  been 
othe/OTMts.  a  science ;  and  it  has  at  length,  to  a  considerable 
extent,  become  so  in  courts  of  equity.  This  is  true, 
also,  of  the  courts  from  which  the  English  and 
American  courts  of  admiralty  originally  derived 
their  forms  of  procedure.  But,  in  these  courts, 
where  substantial  and  speedy  justice  in  each  par- 
ticular case  is  the  paramount  object ;  where,  to  this 
end,  all  mere  technicalities  are  disregarded ;  where 
pleadings  are  always  upheld  when  they  can  be,  and 
the  parties  are  allowed  upon  easy  terms  to  amend 
and  alter  them  when  they  cannot  be ;  and  where, 
though  the  courts  are  frequently  impelled  to  com- 
plain of  the  negligence  of  practitioners  in  this  respect, 
a  suitor  is  scarcely  ever  turned  out  of  court  for  bad 
pleading — it  could  hardly  be  expected  that  plead- 
ing would  attain  even  the  dignity  of  an  art,  much 
less  of  a  science ;  for  laxity  and  delinquency  are 
the  natural  consequences  of  license  and  impunity. 
Qaestionsof      What  is  hcrc  said  undoubtedly  is,  as  indeed  it 

pleading  of  J         t 

In  En'^l'sf  °  would,  for  obvious  reasons,  be  strange  if  it  were  not, 
admiralty.    jQQj.g  applicable  to  the  American  courts  than  to  the 
English  High  Court  of  Admiralty;  but  until  the  re- 
cent accession  of  Dr.  Lushuj-gton  to  the  chair  of  that 
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court,  scarcely  a  single  question  of  pleading  appears  chap,  s. 
to  have  been  there  discussed.  All  pleading  subse- 
quent to  the  libel,  or  rather  the  summary  petition, 
which,  latterly,  has  nearly  superseded  the  libel(a), 
are  spoken  of  in  the  reports  under  the  general  name 
of  allegations;  a  discrimination  sometimes,  though 
rarely,  being  made  between  defensive  allegations, 
corresponding  to  pleas  to  the  action,  and  exceptive 
allegations,  corresponding  to  pleas  in  abatement,  and 
demurrers,  in  the  courts  of  common  law.     Little  or  ^?^^*j  o' 

'  pleading  in 

no  attention  seems  to  have  been  paid,  in  litigated  iXdr°fjiy* 
cases,  to  the  rule  prevalent  in  other  courts,  that 

(a)  What,  if  any,  is  the  substantial  characteristic  difference  between 
a  Ubel  and  a  summary  petition,  nowhere,  as  I  can  discover,  satisfac- 
torily appears.  Marriott's  Formulary  (p.  148)  contains  a  precedent 
for  a  "  Libel  in  a  Cause  of  Damage,"  and  for  a  "  Summary  Petition 
for  Ws^es  "  (p.  274).  They  differ  in  their  formal  parts,  at  the  com- 
mencement, and  to  some  extent  also,  at  their  conclusion ;  but  in  sub- 
stance they  are  alike.  In  both  of  them  the  cause  of  action  is  with 
great  fulness  and  precision,  "  articulately  propounded." 

These  forms  appear  antiquated  to  an  American  reader;  but  the  pre- 
cedent above  mentioned,  of  a  libel,  copied,  I  presume,  from  one  on  file, 
bears  the  name  of  "  W.  Scott,"  afterwards  Sir  William  Scott,  and 
subsequently  Lord  Stowell,  the  immediate  successor  of  Sir  James 
Marriott,  by  whom,  or  under  whose  supervision,  after  his  retirement 
from  the  court,  the  Formulary  was  compiled. 

I  had  supposed,  until  very  lately,  that  the  summary  petition  was 
used  only  when  the  proceeding  was  by  act  on  petition.  (See  supra,  p. 
32,  n.)  But  in  one  of  the  recent  cases,  it  is  said  "  A  summary 
petition,  consisting  of  ten  articles,  was  brought  in  on  behalf  of  the 
plaintifi';"  and  it  is  also  stated  that  "  the  proceedings  were  by  plea  and 
proof"  the  form  thus  characterized  in  the  English  admiralty  standing 
opposed  to  that  by  act  on  petition.  (  The  Two  Sisters,  2  W.  Robinson's 
R.,  125.)  And  in  another  case,  Dr.  Lushington,  almost  in  the  same 
breath,  denominates  the  plaintiff's  original  pleading,  first  a  libel,  and 
next  a  summary  petition.  (The  City  of  London,  1  W.  Robinson's  R., 
88,  90.) 
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TOL^a.  -w-hat  is  alleged  on  the  one  side  and  not  controverted 
by  pleading  on  the  other,  is  for  that  reason  to  be 
taken  as  true,  on  the  ground  that  a  party  may  justly 
be  considered  as  virtually  admitting  what  he  does 
not  choose  to  deny ;  and  consequently  little  atten- 
tion appears  to  have  been  paid  to  the  formation 
of  precise  issues  between  the  parties.  Generally 
speaking,  each  party  has  been  allowed  to  tell  his 
own  story  in  his  own  way,  and  to  prove  what  he 
could ;  and  the  judge  has  then,  upon  a  review  of  the 
whole  case,  decided  between  them.  Causes  in  the 
English  High  Court  of  Admiralty  have  thus  been 
made  to  assume  the  character  rather  of  arbitrations, 
than  of  suits  either  at  law  or  in  equity. 
Protracted        Pleadiugs  have  rarely  been  extended  beyond  the 

pleadings  ^ 

au^ed.'  fi^^^  responsive  allegation,  on  behalf  of  the  defendant, 
to  the  libel  oi*  summary  petition.  There  is,  however, 
no  restriction  in  this  respect  —  the  parties  being  at 
liberty  to  protract  their  pleadings  as  in  suits  at 
common  law,  the  pleadings  in  that  case  taking  the 
names  which  they  bear  in  the  common  law  courts. 
In  one  very  late  case  they  were  extended  to  a  sur- 
rejoinder and  rebutter(a). 

Certain  fundamental  rules  relative  to  this  plenary 
•course  of  proceeding  have  been  laid  down  by  the 
present  learned  and  vigorous  minded  judge  of  the 
High  Court  of  Admiralty;  and  it  appears  that 
the  practice  of  the  court  in  this  respect  is  modeled 
rather  after  that  of  the  courts  of  law,  than  that  of 
the  English  chancery. 

(a)  The  Lord  Cochrane,  2  W.  Robinson's  R.,  320. 
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The  term  "  answer  "  is  rarely  applied  to  any  form    ™fE:  ^• 
of  responsive  pleading,  on  the  part  of  the  defendant,  iLtd  3y" 

J.      J.1       Ti      1  .    .  la  a  general 

to  the  hbel  or  summary  petition  of  the  plaintiff.  It  '«'«°- 
occurs,  in  connection  with  the  term  "  reply,"  applied 
to  the  next  succeeding  pleading,  in  two  or  three 
instances  in  the  very  latest  volumes  of  reports,  as 
we  shall  presently  see  ;  but,  even  in  these  instances, 
it  was  probably  intended  to  be  used  only  in  its 
generic  sense,  as  equivalent  to  "  response"(a).  The  Personal 
term  "  answers,"  or  rather  the  phrase  "  personal 
answers "  often  occurs ;  but  it  means  the  responses 
given  by  the  party  to  matters  charged  against  him, 
upon  his  examination  under  oath,  in  pursuance  of  a 
"  decree  for  answers,"  made  by  the  court  at  the 
instance  of  the  opposite  party,  when  he  chooses  to 
try  the  experiment  of  appealing  to  the  conscience  of 
his  adversary,  for  the  purpose  of  obtaining  admissions 
to   be  used  as  evidence.    These  are  denominated  pieadinga 

pxit  in  by 

personal  answ:ers,  because  all  allegations  or  pleadings  S^'^n'" 
are  "given"  in  the  name  of  the  proctor,  who,  upon 
his  appearance,  "makes  himself  a  party  for"  his 
client.     Formerly  he  was  obliged  to  exhibit  a  power 
of  attorney  or  proxy,  in  virtue  of  which  he  became 
dominus  litis^  and  was  obliged  to  give  security  for 
the  ratification  of  his  acts  by  his  principal;  but 
though  these  formalities  have  been  dispensed  with,  p„tieg„^ 
as  it  is  said  in  a  late  case(3),  for  the  last  200  years,  SSS^'eto. 
the  pleadings  are  still,  as  already  observed,  in  his 
name.     His  clients  are  called  "his  parties;"  and  in 

(o)  See  The  Canadian,  1  W.  Robinson's  R.,  343,  344,  where  the 
answer  to  the  petition  is  called  a  "  reply." 

(6)  The.  Wilhdmine,  2  W.  Robinson's  R.,  335,  337, 
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T0L^2.  guitg  in  rem  they  are  not  even  named,  unless,  in  the 
progress  of  the  suit,  it  becomes  necessary  to  ascertain 
their  names  for  the  purpose  of  enforcing  some  per- 
sonal responsibility  against  them.  In  the  case  just 
cited,  for  example,  which  "  was  a  cause  of  salvage 
promoted  by  the  master,  the  owner  and  crew  of  the 
steam  vessel  Robert  Barns  against  The  Wilhelmine, 
a  Hanovarian  galliot,"  the  court,  being  of  opinion 
that  no  salvage  service  had  been  rendered,  dismissed 
the  owner  of  the  galliot,  and  condemned  the  asserted 
salvors  in  the  costs  of  the  suit.  Upon  a  subsequent 
day,  the  costs  not  being  paid,  the  court,  upon  motion 
of  the  proctor  for  the  owners,  assigned  the  proctor 
for  the  asserted  owners  to  set  forth  his  clients'  names. 
But  the  proctor  stated  that  "  he  did  not  know  who 
his  parties  were — the  action  being  entered  for  the 
master,  owner  and  crew  generally,  as  a  matter  of 
course,  in  the  usual  form  in  cases  of  this  kind(a)." 
The  case  above  alluded  to,  in  which  Dr.  Ltjshington 
has  stated  what  he  deems  to  be  sound  general 
principles  of  pleading  in  his  court,  is  interesting  and 
instructive,  and  serves  to  illustrate,  at  once,  the 
disposition  and  habit  of  the  court  to  discountenance 

(a)  In  the  end,  the  proctor  for  the  unknown  parties  was  himself 
compelled  to  pay  the  costs ;  Dr.  Lushington,  in  pronouncing  his 
judgment,  among  other  things,  observing :  "  I  apprehend,  further,  that 
at  any  period  of  the  cause,  and  at  any  time  before  the  case  is  dismissed 
out  of  the  court,  the  court  has  a  right  to"  call  upon  the  proctor  to  state, 
not  generally,  but  specifically  by  name,  the  whole  of  the  parties  for 
whom  he  is  authorized  to  appear.  The  authority  of  the-  court  to  make 
this  demand  upon  the  proctor  is,  I  conceive,  inherent  in  the  jurisdic- 
tion of  this  court,  in  common  with  all  other  courts,  and  is  absolutely 
essential  to  the  due  administration  of  justice,  for  the  purpose  of  pre- 
venting unauthorized  litigation." 
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all  mere  technical  objections,  and  the  limits  beyond  "°^^-  ^■ 
which  its  liberality  will  not  be  extended. 

Pleadings  in  the  English  admiralty,  instead  of  pieadings 
being  simply  filed,  ad  libitum^  by  the  proctor,  are  "p™  """"'• 
offered  in  open  court,  where  objections,  if  made  to 
them  at  all,  are  to  be  then  made  orally  to  their 
"  admission ;"  and  they  are  then  either  "  admitted  " 
or  "  rejected,"  wholly  or  in  part,  by  the  court.  It 
is  in  this  convenient  and  expeditious  form  that 
objections  to  the  jurisdiction  of  the  court,  or  to  the 
substantial  validity  of  the  alleged  causes  of  action 
or  grounds  of  defence,  are  disposed  of.  With  this 
explanation,  I  proceed  to  notice  the  two  cases  above 
mentioned. 

In  The  Awn  and  Ja/mUi).  "  which  was  a  cause  of  General 

,    ,  ,       T  principles  of 

collision,  an  act  on  petition  and  an  answer  had  been  ^^^^ '" 
admitted  in  the  cause.  A  reply  was  now  brought  iaSrSitr. 
in,  and  the  admission  of  this  reply  was  opposed." 
In  support  of  the  objection  it  was  "submitted, 
that  it  was  incumbent  upon  the  party  proceeding 
in  a  cause  to  state  his  case  in  the  first  instance  ;  as 
it  was  not  competent  for  him  to  lie  by  and  plead, 
in  subsequent  pleas,  facts  that  must  have  been 
within  his  knowledge  when  the  original  plea  was 
given  in.  That  some  portion  of  the  plea  now 
offered  was  open  to  objection  upon  this  ground," 
and  "that  other  parts  of  the  plea  were  a  mere 
repetition  of  matters  pleaded  in  the  original  act." 

To  these  objections  it  was,  on  the  other  side, 
answered,  "That  as  regarded  the  practice  of  the 
court,  the  objections  which  had  been  taken  were 

(a)  2  W.  Robinson's  R.,  98. 
28 
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T0I.2.     somewhat  unusual  and  irregular,  and  were  calcu- 
lated to  produce  great  inconvenience,  hj  causing 
an  increase  of  delay  and  expense  to  the  suitors." 
Technical        The  court,  lu  pronounciug  its  dscision,  said:  "It 

objeotiona  J  Jr  o 

ninced;'*'  has  beeu  observed  by  the  counsel  who  have  sup-, 
ported  the  admission  of  this  plea,  that  the  course 
which  has  been  adopted  in  taking  these  objections  is 
a  novel  mode  of  proceeding,  and  one  that  is  irregu- 
lar and  inconvenient  as  regards  the  general  practice 
of  the  court.  This  observation  is  perfectly  true, 
so   far  as  respects  the  usual  mode  of  conducting 

bat  the  par-  proccediugs  iu  this  court :  at  the  same  time,  it  is 

tieshavela  .      , 

ra&e'them.    ©qually  truc  that  it  is  competent  to  the  parties  in  a 

suit  to  take  such   objections.    The  question,  then, 

which  I  have  to  determine,   is,   whether,  upon  a 

consideration  of  its  contents,  this  plea  is  so  perfectly 

objectionable,  either  in  substance  or  in  form,  that 

it  must  be  altogether  rejected ;  or  whether  certain 

portions  of  it  are  so  exceptionable,  that  the  court 

must  direct  them  to  be  either  amended  or  expunged. 

Party  to      Now,  lu  all  these  cases,  it  .is  most  desirable  that 

whniecase    the  whole  case  of  the  parties  proceeding  should  be 

insiance.      fy^y  gtatcd  iu  the  first  instance.     It  may  occasionally 

happen  that  difficulty  will  arise  in  attempting  to 

decide  what  is  strictly  in  the  nature  of  a  reply,  and 

what  ought  to  have  been  stated  in  the  first  instance. 

Proper       It   may,  however,  be  laid  down  as  a  general  rule 

reply.        for  the  guidance  of  practitioners,  that  whatever  is 

pleaded  in  the  nature  of  a  reply  must  be  either  in 

contradiction  of  what  is  alleged  in  the  answer,  or 

explanatory  of  averments  in  the  defence,  or  else  is 

necessary  to  corroborate  the  original  statements  in 
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the  cause."  Upon  a  critical  analysis  of  all  the  °^^  ^■ 
pleadings  before  him,  and  applying  to  them"^;he 
principles  he  had  thus  stated,  the  learned  judge 
declined  either  to  reject  the  reply,  or  to  make  any 
order  for  its  reformation ;  adding,  however,  that 
"  of  course  it  must  be  understood  that  if  more 
expense  is  incurred,  and  it  shall  turn  out  that  the 
foreigner  (a)  has  made  a  complaint  which  he  is  not 
able  to  substantiate,  the  increased  costs  will  fall 
upon  him." 

In  the  case  of  The  Jlehe(b),  the  question  was  "  as 
to  the  admissibility  of  a  rejoinder  in  a  cause  of  bot- 
tomry," in  which  "  an  act  on  petition,"  "  an  answer, 
and  a  reply,  had  been  given  in  and  admitted."  To 
the  admission  of  the  rejoinder,  it  was  objected,  first, 
that  it  did  not  contain  matter  proper  to  be  put  in 
issue  originally  in  the  cause ;  and  secondly,  that  if 
the  matter  might  rightfully  have  been  pleaded  in 
the  first  instance,  it  was  now  offered  at  too  late  a 
period  of  the  proceedings;  and  these  objections 
were  supported  by  the  argument,  that  great  incon- 
venience and  delay  must  be  caused  by  the  necessity 
to  which  the  objecting  party  must  be  subjected,  of 
sending  to  Sidney  for  fresh  information,  to  meet  and 
answer  what  was  alleged  to  be  new  matter  in  the 
cause. 

Dr.  LtrsHiwGTOiir,  in  proceeding  to  consider  the 
objections,  observed  that,  although  it  is  clearly  com- 

(a)  The  promovent  being  a  foreigner,  it  was  on  this  account  insisted 
by  his  counsel,  and  conceded  by  the  court,  that  he  was  entitled  to  in- 
dulgence upon  a  question  addressed,  to  some  extent,  to  the  discretion 
of  the  court. 

(6)  2  W.  Robinson's  R.,  146. 
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Tra^2.  petent  to  the  parties  in  a  suit  to  take  objections  of 
this  kind,  yet  these  objections  should  not  be  raised 
without  grave  and  substantial  reasons  in  support  of 
them.  Cases,  he  said,  might  unquestionably  occur, 
in  which  it  may  be  right  and  proper  to  bring  them 
before  the  court,  especially  where  the  preliminary 
discussion  might  prevent  the  introduction  of  irrele- 
vant  matter,  which,  if  admitted,  would  lead  to  the 
accumulation  of  unnecessary  evidence.  Where,  howr 
ever,  no  such  consequence  was  likely  to  result  from 
the  admission  of  the  plea,  the  court  would  be  dis- 
posed to  discountenance  the  discussion,  as  tending 
to  defeat  the  objects  for  which  the  summary  form 
of  proceeding  was  introduced  into  the  practice  of  the 
court  viz:  expedition,  and  the  avoidance  of  expense  to 
the  suitors ;  and  in  accordance  with  the  principles 
enunciated  by  him,  in  the  antecedent  case  above  cited, 
Nonewmat-  ^®  obscrvcd :  "  I  apprehend  that  no  absolutely  new 
pleaded  in  a  matter,  that  is,  matter  of  a  separate  and .  distinct 

rejoinder,  ■'■ 

™mfto  the'  character  from  that  which  is  alleged  in  the  answer, 

oPtiTereP    ought  to  be  pleaded  in  a  rejoinder,  unless,  indeed, 

such  new  matter  has  come  to  the  knowledge  of  the 

party  pleading  for  the  first  time  since  the  original 

sub.idiary    ^iiswcr  was  givcu  in.     Subsidiary  matter,  in  support 

SuSb"!"''    of  the  original  defence,  may  be  alleged  under  a  great 

variety  oi  circumstances ;  for  instance,  when  issue  is 

taken  on  the  original  defence,  and  averments  are 

made  in  support  of  that  issue,  which  require  to  be 

contradicted  or  explained ;  in  such  a  case,  there  is 

no  other  mode  in  which  they  can  be  answered,  save 

in  a  rejoinder."    After  an  elaborate  examination  of 

the  allegations  on  both  sides,  Dr.  Lfshington  said, 


after  his 
answer  was 
given  in. 
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that,  upon  the  whole,  he  thought  the  rejoinder  waa  ^^^  ^^ 
entitled  to  be  admitted.  He  was  aware,  he  said, 
that  an  increase  of  expense  and  delay  might  ensue 
from  this  further  investigation;  but  it  was  abun- 
dantly clear  that  the  party  had  a  right  to  make  good 
his  defence  by  the  averments  contained  in  the  rejoin- 
der, and  that  they  were  necessary,  and  called  for  by 
the  reply.  Upon  the  annunciation  of  this  decision, 
Haggabd,  counsel  for  the  promovent,  observed: 
"  My  party  must  have  time  to  answer  these  matters." 
To  which  Dr.  Lushington  answered,  "  If  I  am  fur- 
nished with  an  affidavit,  that,  for  the  purposes  of 
justice,  it  is  necessary  to  answer  them,  I  will  allow 
time." 

In  addition  to  the  above  mentioned  rules,  incul- 
cated by  the  present  judge  of  the  High  Court  of 
Admiralty,  other  highly  salutary  rules,  designed  to 
repress  unnecessary  prolixity  in  pleading,  were  laid 
down  and  enforced  by  his  immediate  predecessor. 
A  brief  reference  to  the  case  here  more  especially 
alluded  to  will  serve,  at  once,  to  explain  and  to 
illustrate  them.,  In  a  suit  by  a  mariner,  for  wages, 
a  defensive  allegation  was  brought  in,  consisting  of 
five  articles.  The  first  set  forth  the  mariner's  con- 
tract. The  second  described  the  voyage  outward 
and  homeward,  specifying  the  ports  visited,  and  the 
landing  and  shipment  of  goods,  etc.  The  third 
charged  the  mariner  with  misconduct  and  disobedi- 
ence during  the  voyage,  and  a  refusal  to  perform 
duty  on  certain  specified  days.  The  fourth  alleged 
that  the  mate  of  the  vessel  had,  during  the  voyage, 
been  in  the  practice  of  pilfering  the  spirituousliquors 
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TOT^2.  and  wine  on  board,  and  charged  the  mariner  with, 
encouraging  him  to  commit  these  oflfences,  by  par- 
taking of  the  stolen  liquors :  this  article  also  alleged 
that  the  mariner,  having  obtained  leave  to  go  on 
shore,  after  the  return  of  the  vessel  to  the  London 
docks,  left  the  ship  and  never  afterwards  returned ; 
and  in  conclusion,  recapitulating  his  alleged  offences, 
the  article  alleged  and  propounded  that  the  mariner 
had  thereby  forfeited  all  legal  right  or  claim  to  the 
wages  that  otherwise  would  have  been  due  to  him. 
The  fifth  article,  "  in  part  supply  of  proof,  referred 
to  the  mariner's  contract,  and  to  the  log-book  in  the 
registry;  and  alleged  that  Clint  [the  mariner]  exe- 
cuted the  contract  by  signing  by  his  mark ;  and  that 
the  contract  was  read,  or  the  purport  and  effect  fully 
explained  to  him,  and  that  he  understood  the  same." 
The  admission  of  the  allegation  being  opposed. 
Sir  John  Nioholl,  in  deciding  the  question,  ob- 
served: "The  present  allegation  is  defensive.  In 
substance,  the  owners  have  a  right  to  set  up  the 
defence  it  offers ;  but  the  question  is,  whether  it  is 
in  proper  form  ?  It  is  the  duty  of  the  court  to  watch 
that  no  unnecessary  matter  be  introduced.  Every 
page,  every  sentence,  increases  expense;  such  an 
allegation,  therefore,  should  be  limited  to  matter 
contradictory  and  responsive  to  the  summary  peti- 
tion, and  not  be  a  repleader  of  it.  Now,  the  first 
and  second  articles  repeat  the  facts  that  are  in  the 
summary  petition,  and  I  accordingly  reject  them  as 
unnecessary.  The  allegation,  may,  however,  com- 
mence thus :  '  Whereas,  it  is  alleged,  in  the  summary 
petition,  that  during  the  voyages  therein  set  forth, 
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the  said  Peter  Clint  did  -well  and  truly  perform  his  ^iL-^- 
duty  as  carpenter  on  board  the  said  ship,  and  was 
obedient  to  all  lawful  commands  ;'  and  then  allege, 
as  in  the  third  counterpleading,  in  the  usual  form, 
with  a  reference,  perhaps,  to  the  log,  recording  his 
absence  from  duty.  The  fourth  charges  embezzle- 
ment, and  may  stand  thus :  '  That,  during  the  voyage, 
there  were  spirituous  liquors  on  board,  belonging  to 
the  owner,  and  also  wine,  taken  in  at  the  Cape  on 
the  return  voyage;  that  certain  of  the  crew  fre- 
quently embezzled  parts  of  such  spirituous  liquors 
and  wine,  knowing  the  same  to  have  been  so  stolen ; 
and  having  been  seen  to  take  the  same,  he  acknow- 
ledged he  had  so  done.'  The  remainder,  except  the 
latter  part,  which  pleads  the  legal  consequences  of 
misconduct,  may  then  stand  as  a  new  article.  The 
fifth  I  reject  as  unnecessary :  the  mariner's  contract 
is  bronght  in ;  it  is  not  contradicted,  and  it  is  alleged 
in  the  petition  to  have  been  executed  by  the  mariner. 
This  allegation,  as  thus  compressed,  is  admissible ; 
but  what  will  be  its  legal  effect,  can  only  be  properly 
ascertained  when  the  whole  case  is  before  the  court." 


AKCE  ITHDBS 
PB0TX6T, 


Before  taking  leave  of  the  system  of  pleading  in  appiae- 
the  High  Court  of  Admiralty,  it  is  proper  to 
advert  to  what  is  there  denominated  an  "Appearance 
under  protest ;"  a  step  shown  by  the  reported  cases 
to  have  been  very  frequently  resorted  to,  though, 
from  the  almost  indiscriminate  manner  in  which, 
during  the  long  presidency  of  Lord  Stowell,  it 
was  applied,  its  appropriate  use  does  not  appear  to 
have  been  distinctly  marked ;  or  if  it  was  so  origi- 


tion 
court. 
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voi^2.  nally,  or  in  theory,  it  seems  not  to  have  been  well 
Stowed  understood  by  the  practitioners  in  the  court.  But, 
purpose  of*  at  Icugth,  by  the  dircct  authoritative  interposition 
thl''°urisfdic-  of  the  court,  it  has  been  restricted  to  the  purpose 

tion  of  the  '  *        ■*■ 

of  questioning  the  jurkdiction  of  the  court;  as  will 
appear  by  the  following  cases. 

In  a  carise  of  daiha^e  by  collision,  the  owner  of 
the  Girolamo  [the  damaging  ship],  appeared 
under  protest  on  the  ground,  that  under  the  6 
George  IV.,  he  was  not  liable  for  the  damage. 
The  statute  provisions  relied  on,  exempt  the  owner 
of  the  vessel  from  liability  for  loss  or  damage, 
occasioned  by  the  negligence  or  incompetency  of  a 
licensed  pilot  on  board.  An  answer  had  been  given 
to  the  grounds  of  the  protest,  averring  that  the 
Girolamo  was  a  foreign  vessel,  and  insisting  that, 
for  this  reason,  the  case  was  not  within  the  act. 
The  answer  also  alleged  that  the  Girolamo  had  been 
imprudently  towed  down  the  river  at  a  rapid  rate, 
in  a  dense  fog.  To  this  part  of  the  answer  a  reply 
had  been  given  in,  denying  the  alleged  imprudence. 

Sir  John  Nioholi,  in  pronouncing  his  decision, 
said :  "  This  protest  does  not  deny  the  jurisdiction 
of  the  court  nor  the  regularity  of  the  proceedings ; 
the  statement,  if  anything,  is  matter  of  defence ; 
and  to  preserve  the  regularity  of  the  proceedings, 
the  protest  must  therefore  be  overruled  (a). 

In  a  still  more  recent  case.  Dr.  LtrsHHTaTON  said 
that  he  wished  "  it  to  be  understood  that,  for  the 
future,  there  must  be  no  appearance  under  protest 

(a)  Tlie  Girolamo,  3  Haggard's  R.,  169, 173. 
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in  any  of  these  cases,  except  where  there  is  a  real   "^if:  '• 
question  as  to  the  jurisdiction(«). 

The  references  to  this  form  of  appearance,  in  the  5"eriMn"'° 
reports  of  cases  decided  in  our  own  courts,  are  """"" 
equivocal  and  very  rare ;  and,  in  the  few  instances 
where  it  occurs,  the  phrase  was  probably  employed 
in  a  general  sense,  as  descriptive  of  an  exception 
taken  to  the  jurisdiction  of  the  court,  rather  than  of 
any  particular  verbal  formula  adapted  to  that  pur- 
pose, and  in  most  cases  was  probably  used  without 
any  very  definite  notion  of  its  import  in  the  English 
admiralty,  whence  it  was  borrowed.  Thus,  in  the 
report  of  an  early  case  decided  on  appeal  in  the 
Supreme  Court,  in  which  William  Maley,  comman- 
der of  a  public  armed  vessel  of  the  United  States, 
was  sued  in  the  admiralty  for  an  asserted  unlawful 
seizure  of  the  schooner  Mercator,  it  is  stated  that  he 
appeared  to  the  libel  "and  protested  against  the 
proceedings,  setting  forth  in  his  protest  the  capture 
of  the  Mercator,  on  the  ground  of  her  having  violated 
the  laws  of  the  United  States,  etc.,  and  claiming  that 
the  libel  should  be  dismissed  with  costs,"  In  the 
district  court,  the  libel  was  dismissed;  but  "the 
circuit  court  reversed  the  decree  of  the  district 
court,  overruled  and  rejected  the  protest  of  Maley, 
and  ordered  him  to  appear  absolutely  without  protest 
before  the  district  court(^>)."  In  another  case,  it  is 
stated  that  "  the  respondent  appeared  by  a  proctor 
of  the  court,  and  demurred  to  the  libel ;"  and  Mr. 

(a)  The  Protector,  1  W.  Robinson's  R.,  45,  62. 
(6)  Maley  v.  Shattuch,  3  Oranch's  R..  458  (1  Curtis's  Decis.  S, 
C,  643). 

29 
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YOL^2.  Justice  JoHNSoiT,  in  pronouncing  the  decision  of  the 
Supreme  Court,  observes  that  the  defendant  had 
"  demurred  under  protest(ffl)."  And  in  an  early- 
case  before  Mr.  Justice  Stoey,  the  claimant  is  stated 
to  have  "appeared  under  protest,  denying  the 
jurisdiction  of  the  court,  and  setting  forth  the 
alienage  of  the  parties;"  and  the  learned  judge,  at 
the  conclusion  of  his  judgment  asserting  the  juris- 
diction of  the  court,  using  the  language  uniformly 
employed  on  the  like  occasions,  with  slight  variations, 
in  the  High  Court  of  Admiralty  of  England,  said : 
"  I  overrule  the  protest  of  the  claimant  to  the 
jurisdiction  of  the  court,  and  assign  him  to  answer 
peremptorily  to  the  libel  of  the  plaintiff." 

There  may  be,  and  probably  are,  oth^r  instances 
in  which  similar  expressions  occur  in  the  American 
reports,  but  these  are  the  only  ones  I  remember  to 
have  met  with.  Nothing  is  said  of  this  form  of 
proceeding,  either  by  Judge  Bet^b,  or  by  Mr. 
Dtjniap  ;  nor  is  there  any  precedent  for  it  in  the 
collection  of  precedents  appended  by  Mr.  Sfmnee 
to  the  work  of  the  latter  author.  Neither  is  there 
any  trace  of  it  in  Marriott's  Formulary.  I  find, 
however,  among  the  precedents  subjoined  to  Mr. 
Hall's  translation  of  Clerke's  Praxis,  what  is 
called  a  "Protest  to  Evidence,"  taken,  as  I  infer, 
from  the  proceedings  in  a  case  in  the  District  Court 
for  the  Eastern  District  of  Pennsylvania(J). 

(a)  Manro  v.  Almeida,  10  Wheaton's  R.,  473  (6  Curtis's  Decis.  S. 
C,  485). 

(h)  This  precedent  is  as  follows : 

"  The  respondent,  Stephen  Dutilh,  objects  to  the  commission  issued 
out  of  this  honorable  court,  directed  to  W.  H.  D.,  &c.;  and  the  de- 


PLEADINGS  SUBSEQUENT  TO  THE  LIBEL.  227 

Unsatisfactory  as  the  foregoing  account  of  an   ohap.s. 
appearance  under  protest  in  a  suit  in  the  admiralty- 
will  probably  be  to  the  inquisitive  reader,  I  have 
now  imparted  all  the  information  which  I  have  been 
able  to  collect  upon  the  subject  from  the  sources 
within  my  reach,   except  the    statements  of  Dr. 
Beowne,  which,  though  they  may  have  been,   and  Broirne-. 
indeed  seem  to  have  been,  warranted  by  the  actual  SS  JSnder 
practice  in  the  High  Court  of  Admiralty  even  so  late  ''"'*" 
as  the   date  of  the  publication  of  his  work,   are 
entirely  irreconcilable  with  what  was  said  by  Sir  J. 
NiCHOLL  in  the  case  of  The  Girolamo  above  cited(a), 
and  with  the  impressions,  as  far   as  they  are  dis- 
cernable,  which  have  prevailed  in  our  own  courts 
upon  the  subject.     "  Let  us  now  suppose,"  observes 
the  writer,  "  that  some  person  cited  or  interested, 
as  the  master  or  owner  or  occupier,  claiming  right 

positions  of  P.  C.  M.,  taken  by  the  said  commissioners  and  returned 
to  this  court,  being  read  in  evidence  so  far  as  affects  the  right  and 
interest  of  the  said  Stephen  Dutilh,  and  the  issue  joined  between  the 
said  J.  B.  and  J.  S.,  and  the  said  S.  B.  doth  protest  against  the  same 
being  read  in  evidence  so  far  as  it  may  in  any  way  affect  him  in  the 
defence  he  hath  made,  and  the  right  and  interest  he  hath  in  the  mat- 
ter in  controversy.  M.  Kawle,  for  S.  Dutilh,  Respondent. 

"  The  above  objection  having  been  offered  to  the  court,  and  a  motion 
having  been  made  for  leave  to  enter  the  same  on  the  minutes  of  the 
court,  and  his  honor  the  judge  having  refused  permission  to  enter  the 
same,  the  advocates  for  the  said  Stephen  Dutilh,  respondent,  do  pro- 
test against  the  conduct  of  the  said  judge  in  this  particular. 

k!wlI  \-^Avocates]fm-S:DutUh. 
29th  July,  1800."  [Hall's  Adm.  Practice,  164.] 

On  what  ground  this  proceeding  may  have  been  supposed  to  be  ne- 
cessary, proper  or  useful,  I  must  leave  it  to  the  learned  reader  to  divine, 
(a)  Swpra,  p.  224. 
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VOL  2.  of  possession  therein,  appears  and  defends  the  ship, 
he  will  either  appear  under  a  protest,  or  absolutely. 
In  the  former  mode,  the  party  appears  protesting 
that  he  doth  so  only  to  save  his  contumacy ;  and 
that  for  reasons  set  forth  in  his  protest,  he  is  not 
bound  to  answer ;  as,  for  instance,  that  he  is  sued 
as  owner,  although  he  never  was  owner,  but  only  a 
broker ;  or  that  he  is  sued  for  wages  by  a  mariner 
who  never  was  on  board  his  ship,  or  that  he  is 
sued  for  ransom  money  exceeding  the  value  of  a 
ship  and  cargo,  which  he  has  offered  to  abandon : 
which  assertions  he  supports  by  affidavits  and  ex- 
hibits, and  desires  to  be  dismissed.  To  this  the 
promovent  replies  by  allegations,  contradicting 
those  of  the  protester,  and  further  alleging  that  his 
appearance  under  protest  is  in  no  respect  agreeable 
to  law  and  the  known  practice  of  the  court,  the 
matter  by  him  set  forth  being  to  be  introduced  in 
no  other  way  than  by  plea  and  proof;  wherefore  he 
prays  the  judge  to  reject  his  petition  to  be  dismissed, 
and  to  assign  him  to  appear  absolutely(«)." 

This  reply  seems,  indeed,  very  reasonable  to  the 
enumerated  grounds  of  protest,  which,  it  will  be 
seen,  are  strikingly  obnoxious  to  the  observation  of 
Sir  John  Nicholl  concerning  the  ground  of  protest 
in  the  case  of  The  Gi/rola/mo,  that  it  was,  "  if  any- 
thing, matter  of  defence."  It  may  be  supposed, 
however,  that  Dr.  Beowio!  has  correctly  stated  the 
form  of  the  protest,  in  saying  that  "  the  party  ap- 
pears protesting  that  he  doth  so,  only  to  save  his 

(a)  2  Browne's  Civ.  and  Adm.  Law,  406. 
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contumacy;   and  that,  for  reasons  set  forth,  in  his   chap. s. 
protest,  he  is  not  bound  to  answer." 

But  assuming  the  legitimate  use  of  an  appearance  ;fP|™p?S-°* 
under  protest  to  be,  to  contest  the  jurisdiction  of  '^m^'^' 

,  ,  . .  ,  ^  .  this  conntry. 

the  court ;  and  concedmg  it  to  be  the  most  proper 
mode  of  doing  so,  there  is  no  authority  for  asserting 
that,  in  the  American  courts,  it  is  necessary  even  for 
this  purp9se.     When  the  want  of  jurisdiction  is  objecHoMto 
apparent  on  the  face  of  the  libel,  there  can  be  no  "on  or  the 

'^^  '  court,  how 

doubt  of  the  admissibility  and  substantial  propriety  "''*°' 
of  a  simple  demurrer(«)  ;  and  indeed  it  matters  not 
in  what  mode,  however  informal,  in  such  cases,  the 
fact  of  a  defect  of  jurisdiction  is  brought  to  the  notice 
of  the  court ;  for,  in  whatever  manner  it  may  be 
done,  the  court  will,  of  course,  thenceforth  desist 
from  all  further  cognizance  of  the  cause,  or,  in  the 
language  of  the  English  High  Court  of  Admiralty, 
will  "  prohibit  itself (^)."  And  where  the  want  of 
jurisdiction  results  from  facts  not  appearing  on  the 

(a)  Manror,  Almeida,  16  Wheaton's  R.,  473  (6  Ourtis's  Decis.  S. 
C,  485) ;  Wilson  v.  Graham,  4  Washington's  R.,  59. 

(6)  The  Bee,  Ware's  R.,  332.  This  was  a  suit  for  salvage,  in  which 
both  the  libellants  and  respondents  were  British  subjects.  After  a 
claim  and  answer  had  been  given  in,  and  testimony  had  been  taken  on 
commission,  a  motion  was  made  to  dismiss  the  suit  for  want  of  juris- 
diction. The  learned  judge  held,  that,  considering  the  objection  under 
one  of  the  aspects  which  it  had  been  made  to  assume,  viz.,  that  of  an 
asserted  incapacity  of  the  court  to  take  cognizance  of  the  case,  he  was 
bound  to  entertain  the  motion ;  but  that  considered  as  a  mere  declina- 
tory plea,  founded  upon  the  idea  that  the  respondents,  being  foreigners, 
ought  not  to  be  subjected  to  the  jurisdiction  of  the  court  against  their 
consent,  the  motion  came  too  late. 

Where  the  want  of  jurisdiction  does  not  appear  on  the  face  of  the 
libel,  if  the  defendant  omits  to  put  in  a  declinatory  exception  or  plea 
to  the  jurisdiction,  but  answers  the  libel,  he  thereby  waives  the  objec- 
tion.   2  Browne's  Civ.  and  Adm.  Law,  442. 
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Toi^a.  face  of  the  libel,  such  facts  may,  without  doubt,  be 
set  forth  in  a  plea  to  the  jurisdiction  of  the  court,  in 
the  ordinary  form.  There  is  in  the  appendix  of 
Hall's  translation  of  Gierke's  Praxis,  a  precedent 
for  such  a  plea,  bearing  the  signature,  as  proctor,  of 
an  eminent  jurist,  deeply  learned,  especially  in  the 
civil  law  (a) ;  and  in  several  of  the  early  cases  decided 

(a)  Hall's  Adm.  Practicej  151.    The  precedent  is  as  follows : 
"  To  the  Honorable,  ^c, 
"  The  Plea  of  Pierre  Arcade  Joanene,  a  citizen  of  the  French  Repub- 
lic, in  behalf  of  himself  and  all  concerned  in  the  capture  of  the 
British  Ship  William  and  her  cargo,  to  the  Libel  and  petition 
exhibited  to  this  Honorable  Court,  by,  etc. 

"  The  said  Pierre  Arcade  Joanene,  by  protestation,  not  confessing  or 
acknowledging  any  of  the  matters  and  things  in  the  libellant's  said 
petition  and  libel  contained,  to  be  true  in  such  manner  and  form  as  the 
same  are  therein  and  thereby  alleged,  for  plea  to  the  said  libel  and 
petition,  says :  That  he  was,  at  the  time  of  his  attacking  in  a  hostile 
manner  and  making  prize  of  the  said  ship  William,  her  cargo  and 
people,  and  now  is,  duly  commissioned  by  the  French  Repiiblic  as 
captain  on  board  the  armed  schooner  Citizen  Genet,  fitted  out  by  and 
belonging  to  citizens  of  the  said  Republic,  to  attack  all  the  enemies  of 
the  said  Republic  wherever  he  might  find  them,  and  take  them  prisoners 
with  their  ships,  arms  and  property  that  might  be  found  in  their  posses- 
sion ;  which  commission  he  is  ready  to  show  unto  your  Honor. 

"  That  he,  the  said  Pierre  Arcade  Joanene,  with  his  ofScers,  seamen 
and  mariners  on  board  the  said  armed  schooner  Citizen  Genet,  took  as 
prize  the  British  ship  William  as  aforesaid,  with  the  property  that  was 
found  on  board  of  her,  the  said  ship  and  property  belonging  to  some 
subject  or  subjects  of  the  King  of  Great  Britain,  and  took  the  people 
on  board  of  her  prisoners,  they  being  subjects  of  the  said  King,  and  the 
said  King  and  his  subjects  then  being  in  open  hostility  and  actual  war 
with  the  French  Republic  and  her  citizens,  and  brought  the  said  ship 
and  property  as  prize,  and  the  people  on  board  of  her  as  prisoners,  into 
the  port  of  Philadelphia,  and  there  detains  [them]  on  board  the  said 
schooner  Citizen  Genet. 

"  That  by  the  law  of  nations,  and  the  treaty  subsisting  between  the 
United  States  of  America  and  the  French  Republic,  it  doth  not  pertain 
to  this  Honorable  Court,  nor  is  it  within  the  cognizance  of  this  court 
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in  the  District  Court  of  the  United  States  for  the  '^hap.  b. 
District  of  South  Garolina,  there  was  a  "plea  to  the 
jurisdiction(a)."  In  some  of  the  reported  cases,  also, 
a  plea  to  the  jurisdiction  has  been  combined  with 
an  answer.  Thus,  in  a  case  in  the  Massachusetts 
district,  the  owner  of  the  cargo  proceeded  against, 
it  is  said,  "  filed  a  claim  and  answer  denying  the 
jurisdiction  of  the  court(5)  ;"  and  in  a  very  late  case 
which  arose  in  the  Eastern  District  of  Louisiana,  a 
like  form  of  pleading  was  adopted.  It  was  a  suit 
for  damage  by  collision,  occurring  on  the  River  Missis- 
sippi. The  libel,  in  five  articles,  sets  forth  the  circum- 
stances attending  the  alleged  injury,  showing  it  to 
have  been  occasioned  by  negligence  and  mismanage- 
ment on  the  part  of  the  vessel  proceeded  against. 
The  answer,  in  several  distinct  articles,  alleges  that 

at  all,  to  interfere  or  hold  plea  respecting  the  said  ship  or  property  so 
taken  as  prize,  or  the  British  subjects  taken  on  board  of  her  as  prisoners. 

"  Wherefore  he  prays  that  he  may  be  hence  dismissed,  and  the  said 
ship  and  cargo  discharged  from  arrest,  etc. 

"Du  Ponceau,  Proctor  for  Respondents. 

"11th  June,  1793." 

In  a  case  in  the  District  Court  of  the  United  States  for  the  District 
of  South  Carolina,  a  plea  of  the  same  nature  and  general  import  was 
offered  by  a  third  person,  who  claimed  a  right  to  interpose  in  virtue 
of  a  certificate  from  the  French  consul,  represen^ng  him  as  an  agent, 
for  certain  purposes  relative  to  prizes,  of  the  French  Republic.  His 
plea  was  "  repelled  with  costs,  as  being  brought  forward  by  a  person 
incompetent  thereto ;"  and  the  court  seems  to  have  been  of  opinion 
that  a  plea  to  the  jurisdiction  of  the  court  could  properly  be  offered 
only  by  the  defendant  in  propria  persona,  and  on  oath,  and  not  there- 
fore by  the  proctor  of  the  party.  But  it  is  believed  that  no  such 
technical  distinction  is  now  recognized  by  our  courts. 

(a)  Dean  v.  Angus,  Bee's  R.,  369 ;  Clinton  v.  The  Hannah  and 
General  Knox,  id.,  419. 

(6)  The  Volunteer  and  Cargo,  1  Sumner's  R.,  551,  552.  See  also 
The  Rebecca,  "Ware's  R.,  188. 
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T0L^2.  the  collision  took  place  witliia  the  body  of  a  county 
of  the  State  of  Louisiana ;  that  at  the  place  where 
it  occurred,  there  was  no  ebb  and  flow  of  the  tide ; 
that  the  collision  did  not,  therefore,  happen  on  the 
high  seas ;  that  neither  of  the  vessels  concerned  was 
at  the  time  employed  in  maritime  navigation,  and 
that  neither  of  them  was  buDt  or  designed  for  that 
purpose.  For  these  reasons,  the  answer  insists  that 
"  the  court  has  not  jurisdiction,  and  ought  not  to 
proceed  to  enforce  the  claim  "  of  the  libellants.  The 
answer  then  proceeds  as  follows:  "And  the  said 
respondents,  in  case  their  said  plea  to  the  jurisdic- 
tion of  the  court,  so  above  propounded,  articulated 
and  pleaded,  should  be  overruled,  then  they,  for 
further  defensive  answer,  articulately  propound  and 
say,"  etc.;  setting  forth,  in  five  additional  articles, 
the  grounds  of  defence  upon  the  merits.  It  would 
seem,  moreover,  from  the  report  of  this  case,  that  it 
was  not  until  after  "  a  great  body  of  evidence  was 
taken,"  and  the  whole  case  came  before  the  district 
court  for  final  decision,  that  the  question  of  jurisdic- 
tion was  argued  and  decided(a).  But  as  the  question 
of  jurisdiction  is  in  its  nature  a  preliminary  inquiry, 
it  is  certainly  more  proper  to  present  it  in  a  separate 
objectiopsto  and  distinct  plea ;  and  in  whatever  form  it  may  be 
»oiVbe°de-  presented,  it  should  be  brought  to  the  consideration 
of  the  court  at  the  first  opportunity,  and  be  decided 
before  incurring  expenses  which  would  be  rendered 
fruitless  by  the  dismission  of  the  cause  for  want  of 
jurisdiction. 

(a)  Waring  et  al.  v.  Clark,  5  Howard's  R.,  441  (16  Curtis's  Decis. 
S.  C,  456). 
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It  is  necessary  to  proceed  now  to   a  somewhat   oh^- s. 
more  direct  consideration  of  tlie  modes  of  defence  fomtl^lt 

,  A  ,  .    .  pleading  in 

m  tne  American  courts  of  admiralty;  premising,  *n^™{^" 
only,  that  whatever  dififerences  there  may  be 
between  the  practice  of  our  courts  and  that  of  the 
High  Court  of  Admiralty,  in  this  respect,  there  are 
none  which  affect  the  applicability  of  the  general 
principles  above  mentioned,  lately  declared  in  the 
latter  court.  The  nice  division  and  exact  distribu- 
tion of  the  several  matters  of  defence,  in  the  civil 
law  and  ecclesiastical  courts,  as  described  in  treatises 
on  the  practice  of  these  tribunals,  are  rarely 
mentioned  in  our  courts,  and  it  is  unnecessary  to 
enumerate  them ;  although,  arising  as  they  do  out 
of  the  nature  of  the  subject,  and  being  therefore  in 
themselves  accurate,  they  are  theoretically  applicable 
to  admiralty  pleadings. 

In  our  courts  we  hear  little  of  any  other  plead-  ^^^^^J™' 


may 
avail  himself 


inffs,  except  the  libel  and  answer.     Whether  the  "aiiS 

lers  of  de- 
libel  be  "  contested  negatively,"  by  a  denial  of  its  ^°°^„^y 


Tvay  c 
answer, 


truth :  or  whether  it  is  opposed  by  matter  "  defen-  genS  and 

T       T  1  1        special. 

sive "  or  "  exceptive ;"  and  whether  the  matter  be 
"dilatory"  or  "peremptory;  in  other  words,  whether 
the  matter  insisted  on  by  the  defendant,  would,  in 
a  court  of  common  law,  be  available  under  plea  of 
the  general  issue,  or  constitute  the  proper  subject  of 
a  special  plea  in  bar,  of  a  plea  of  abatement,  or  of 
a  demurrer ;  such  matter  usually  finds  its  place  in 
the  ANSWER  of  the  defendant.  We  have  already 
seen  that  exceptions  to  the  jurisdiction  of  the  court 
have  been  repeatedly  taken  in  this  mode,  and  I  am 
not  aware  of  any  authority  denying  the  right  to 
30 
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voL^2.  propound  any  other  matter,  exceptive  or  defensive, 
in  like  manner.  On  the  contrary,  it  seems  to  he 
conceded.  Thus,  in  a  suit  by  a  mariner  for  wages, 
where  one  of  the  objections  taken  at  hearing  was, 
that  the  suit  had  been  prematurely  commenced,  ten 
days  not  having  then  elapsed  after  the  discharge  of 
the  vessel's  cargo ;  and  where,  although,  in  antici- 
pation of  this  objection,  it  was  alleged  in  the  libel 
that  the  vessel  was  about  to  proceed  to  sea  within 
the  ten  days,  there  was  in  the  answer  no  denial  of 
this  allegation,  the  court  observed  that  the  objection 
did  not  go  to  the  merits,  but  was  "  merely  a  dilatory 
exception ;  and  if  the  respondent  had  intended  to 
rely  upon  it,  he  should  have  put  the  question  of  fact 
in  issue  by  a  dilatory  plea  in  abatement,  or,  by  a 
distinct  denial  of  the  averment  in  the  libel,  hy  a 
covMter  allegation  in  Ms  answer{a)P 

(a)  The  William  Harris,  Ware's  R.,  367.  I  would,  however,  by  no 
means  be  understood  as  Intending  to  represent  the  practice  described 
in  the  text  as  universal  in  our  courts,  much  less  to  recommend  it. 
The  case  of  The  David  Pratt  [entitled,  by  mistake  I  presume,  Pratt  v. 
Thomas\,  Ware's  R.,  427,  is  an  instance  of  the  opposite,  and  certainly 
the  more  correct  mode  of  defensive  pleading.  The  master  of  the 
vessel  appeared,  and  for  the  purpose  of  availing  himself  of  the  objec- 
tions enumerated  below,  "  put  in  a  dilatory  exception  to  the  Ubel  in 
the  nature  of  a  demurrer;"  insisting  "that  he  is  under  no  obligation 
or  necessity  by  law  to  answer  the  same  in  this  court,  and  that  this 
court  has  no  proper  authority  to  hear  and  try  the  same,  and  that  pro- 
cess in  this  cause  issued  improvidently,  and  in  particular  he  excepts 
thereto : 

1.  That  the  said  libel  endeavors  to  unite  and  mix  up  distinct,  hete- 
rogeneous and  multifarious  matters,  which  cannot  be  joined  in  the 
same  complaint ;  namely,  matter  in  alleged  subtraction  of  wages,  and 
matter  of  damage,  assault  and  battery,  and  wrongful  imprisonment. 

2.  That  there  is  no  proper  account  or  exhibit  of  the  pretended  de- 
mand or  claim  for  wages.    And, 
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However  inartificial  such  a  system  of  pleading  c^^  s. 
may  appear  to  the  learned  reader,  whose  attention 
m  this  respect  has  previously  been  directed,  chiefly 
or  exclusively,  to  the  diversified  forms  of  pleading 
in  courts  of  equity,  and  especially  in  courts  of  com- 
mon law,  no  great  practical  inconvenience  may 
result  from  this  simplicity.  It  is  certainly  desirable, 
however,  that  there  should  be  some  appellate  dis- 
tinction between  the  direct  answer  to  the  libel  and 
interrogatories,  if  any,  appended  thereto,  which  the 
defendant  is  obliged  to  give,  and  a  pleading  in  the 
nature,  wholly  or  in  part,  of  a  demurrer  or  a  special 
plea ;  and  the  appellations  of  general  and  special 
answer,  seem  to  be  appropriate  for  this  purpose ; 
the  denomination  of  general  mid  fecial  being  also 
applied,  when,  as  often  happens,  the  answer,  accord- 
ing to  this  mode  of  designation,  is  both  general  and 
special.     But  it  matters  little  what  names  are  given 

3.  That  there  is  no  proper  oath  or  attestation,  in  due  form  of  law, 
to  the  truth  of  the  facts  undertaken  to  be  set  forth  in  the  said  libel." 

The  superior  fitness  of  the  practice  of  bringing  before  the  court  all 
objections  in  their  nature  preliminary,  by  a  separate  pleading  for  that 
specific  purpose,  is  pointedly  asserted  by  Mr.  Justice  Stort,  in  the 
case  of  Certain  Logs  of  Mahogany,  2  Sumner's  R.,  589,  592.  In  that 
case,  one  of  the  grounds  of  defence  insisted  on  by  the  respondent  in 
his  general  answer,  was  the  pendency  of  a  replevin  suit,  substantially, 
as  it  was  contended,  for  the  same  cause  of  action.  "  The  objection," 
observed  the  learned  judge,  "  is  in  its  own  nature  a  mere  declinatory  or 
dilatory  objection  in  the  nature  of  a  plea  in  abatement,  and  not  per- 
emptory as  a  bar  on  the  merits.  It  being  preliminary  in  its  character, 
it  should  have  been  taken,  if  at  all,  by  a  special  plea  in  the  nature  of 
a  plea  in  abatement,  known  in  the  practice  of  the  ecclesiastical  and 
admiralty  courts  by  the  appellation  of  a  dilatory  or  declinatory  excep- 
tion, which  is  always  brought  forward  before  the  contestatio  litis,  or 
general  defence  in  bar,  or  general  answer  upon  the  merits." 
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T0L^2.  iq  pleadings,  provided  they  are  framed  with  the 
requisite  degree  of  fullness,  precision  and  certainty. 
Some  general  principles  upon  this  subject  have,  from 
time  to  time,  been  laid  down  in  our  courts,  and 
especially  by  Mr.  Justice  Stoey  ;  but  their  enuncia- 
tion is  not  unfrequently  accompanied  with  expressions 
of  regret  on  account  of  their  non-observance,  and  a 
hope  that  they  would  be  heeded  in  future.  Thus, 
in  the  case  of  TreadweU  v.  Jbseph(a)^  which  was 
a  suit  by  a  seaman  for  gross  maltreatment,  and 
wrongful  assault  and  imprisonment  of  the  libellant, 
tactrisfof  Mr.  Justice  Stoet  observed:  "The  matter  in  the 
artious.  libel  resolves  itself  into  two  distinct  charges,  each  of 
which  ought  to  have  been  propounded  in  a  distinct 
article,  with  reasonable  certainty  of  time  and  place, 
instead  of  being  mixed  together  in  one  general 
statement ;  for  they  were  not  cotemporaneous,  nor 
in  any  exact  sense  a  continuation  of  the  same 
injurious  proceeding.  I  cannot  but  express  my 
regret  at  finding  this  anomalous  and  loose  course  of 
practice  so  long  pursued,  and  I  trust  it  will  soon  be 
reformed  by  more  exact  pleadings.  The  first  charge 
is,  that  the  respondent  did,  with  force  and  violence, 
without  rightful  cause  or  justification,  order  the 
libellant  to  scrape  down  the  masts  of  the  ship  for 
a  long  space  of  time,  to  wit,  fourteen  hours,  the 
wind  blowing  heavily.  The  answer  of  the  respon- 
dent to  this  charge  is,  "  that  the  scraping  of  the 
masts  of  a  ship  is  a  necessary  duty,  and  proper  to 
be  performed  by  the  mariners  thereof;  and,  that  if 

(a)  Sumner's  R.,  390. 
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the  libellant  was  employed  in  that  manner,  it  was    <^^-  ^• 
a  part  of  the  ship's  duty,  which  the  libellant  was 
bound,  by  his   enlistment  on  board  the  vessel,  to 
perform."     Now,  this  answer  is  insufficient,  both  in  b"dTreet° 
matter  and  form.     It  neither  admits  nor  denies  the  ""*  ^''^''°"' 
act  complained  of,  but  states,  conditionally,  that '  if 
the  libellant  was  employed,  etc.,  it  was  part  of  the 
ship's  duty,'  etc.     It  is  clear,  upon  the  first  principles  Jluo" « «- 
of  all  responsive  pleadings,  that  the  party  who  sets  pSedin 
up  a  justification  or  excuse  for  any  act,  must  admit  ih""'t  TOm' 
the  existence  of  that  act ;  and  if  he  denies  it,  his  ^'""^'^  °^' 
denial  must  be  in  positive  terms.     A   defensive 
allegation  in  the  admiralty  equally  as  much  requires 
this  certainty,  as  a  plea  at  the  common  law.     A 
party  cannot  put  forth  a  sort  of  middle  and  specula^ 
tive  answer,  neither  admitting  nor  denying  anything. 
He  should  meet  the  charge  of  the  libel  with  direct 
allegations ;  besides,  the  answer  does  not  reach  the 
gravamen  of  the  charge.    Admitting  it  to  be  a 
part  of  the  duty  of  the  crew  to  scrape  the  masts, 
it  is  to  be  done  at  proper  times  and  seasons,  and  in 
a  reasonable  manner(a)." 

These  principles  are  now  expressly  enjoitied  by  p^eSblT 
the  new  Rules.  Thus,  the  twenty-third  rule  directs  K.^  ^"^ 
that  the  libel  shall  "propound  and  articulate,  in 
distinct  articles,  the  various  allegations  of  facts 
upon  which  the  libellant  relies  in  support  of  his  suit, 
so  that  the  defendant  may  be  enabled  to  answer, 
distinctly  and  separately,  the  several  matters  con- 
tained in  each  article ;"  and  the  twenty-seventh  rule 

(a)  See,  also,  to  the  like  effect,  Orne  t.  Tuwnsend,  4  Mason's  R.,  431. 
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voL^j.  requires,  that  the  "  answer  shall  be  full  and  explicit, 
and  distinct  to  each  separate  article  and  separate  alle- 
gation in  the  libel,  in  the  same  order  as  numbered  in 
the  libel ;  and  shall  also  answer,  in  like  manner,  each 
interrogatory  propounded  at  the  close  of  the  libel." 
These  rules,  it  will  be  seen,  are  peremptory  and 
enm^to    mandatory,  and  the  parties  respectively  have  it  in 

except  to         J  T      ■  I .        r    n  j  i      •  i  ■  i 

Repleading  their  powcr  to  enforce  their  observance  by  excep- 
Tersarjr  tions.  The  rfght  of  the  defendant  to  except  to  the 
libel  for  any  defects,  as  well  of  form  as  of  substance, 
is  expressly  recognized  by  the  twenty-fourth  rule, 
which  defines  and  regulates  the  power  of  the  courts 
to  allow  amendments  of  the  libel(«).  On  the  other 
hand,  the  twenty-eighth  rule  provides  that  "The 
libellant  may  except  to  the  sufficiency,  or  fuUness,  or 
distinctness,  or  relevancy  of  the  answer  to  the  articles 
and  interrogatories  in  the  libel;  and  if  the  court 
shall  adjudge  the  same  exceptions,  or  any  of  them, 
to  be  good  and  valid,  the  court  shall  order  the 
defendant  forthwith,  [or]  within  Such  reasonable 
time  as  the  court  shall  direct,  to  answer  the  same, 
and  shall  further  order  the  defendant  to  pay  such 
costs  as  the  court  shall  adjudge  reasonable."  And 
the  thirty-sixth  rule,  referring  to  defects  of  a  differ- 
ent nature,  provides  generally,  that "  Exception  may 
be  taken  to  any  libel,  allegation  or  answer  for 
surplusage,  irrelevancy,  impertinence  or  scandal; 
and  if,  tipon  reference  to  a  master(3),  the  exception 

(a)  Appendix,  Rule  xxiv. 

(6)  The  appellation  "  master  "  was  probably  here  used  inadvertently 
instead  of  commissioner.  The  44th  rule  provides  for  the  appoint- 
ment of  "  one  or  more  commissioners,"  to  hear  and  report  upon  any 
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shall  be  reported  to  be  so  objectionable,  and  [shall   °^^  «■ 
be]   allowed  by  the  court,  the  matter  shall  be 
expunged  at  the  cost  and  expense  of  the  party  in 
whose  libel  or  answer  the  same  is  found." 

Mr.  Justice  Stoet  has  repeatedly  taken  occasion  ^fo?tn. 
to  inculcate  the  propriety  of  applying  to  admiralty  SS" 
causes,  another  rule  lately  adopted  by  courts  of  ?ejoSr.°' 
equity,  namely,  that  of  presenting  additional  facts 
when  necessary  in  the  form  of  amendment  to  the 
bUl  or  answer,  instead  of  resorting,  according  to 
what  we  have  seen  to  be  the  English  practice,  to  a 
replication  or  rejoinder.  "  I  regret,"  he  observes,  in 
the  case  of  the  brig  Sa/rah  Ann(a),  "that  the 
pleadings  in  this  case  do  not  present  all  the  points 
made  in  argument,  in  a  clear  and  definite  form. 
The  old  course  of  practice,  indeed,  was  to  introduce 
additional  matters  by  way  of  replication  and  rejoin- 
der; but  the  modem,  and  certainly  the  better 
practice,  is  to  present  new  facts,  when  rendered 
necessary,  in  an  amendment  of  the  libel  and  answer, 
as  is  the  ordinary  course  in  chancery." 

This  was  said  in  1835,  but  though  the  language 
of  the  learned  judge  impUes  the  existence  of  the 
practice  recommended  by  him,  at  that  time,  it 
seems  not  to  have  been  uniformly  followed  even  in 
the  District  of  Massachusetts,  so  lately  as  1844 ;  for 

matters  arising  in  the  progress  of  a  suit,  which  the  court  may  deem 
it  expedient  and  necessary  to  refer ;  and  declares  that  "  such  commis- 
sioner or  commissioners  shall  have  and  possess  all  the  powers  in  the 
premises,  which  are  usually  given  to  or  exercised  by  masters  in  chan- 
cery in  references  to  them." 
(a)  2  Sumner's  R.,  206,  208. 
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voL^2.  i0  a  case  decided  by  him  in  tliat  year,  lie  agaiu 
referred  to  tlie  subject,  aud  observed :  "  Then,  again, 
the  libellant  has  put  in,  and  sworn  to,  a  special  repli- 
cation, without  being  called  upon  by  the  respondent 
to  answer  the  allegations  in  the  answer.  This  is 
irregular:  according  to  the  modern  and  correct 
practice,  no  special  replication  is  admissible,  unless 
the  respondent  requires  the  libellant  to  give  an 
answer  on  oath  to  the  matters  propounded  in  his 
own  answer,  and  then  it  is  in  the  nature  of  a  cross 
bill,  or  revocatio  of  the  civil  law.  It  is,  therefore, 
the  privilege  of  the  respondent  to  require  such  a 
reply;  but  not  the  right  of  the  libellant  to  put  it  in, 
without  its  being  demanded  by  the  respondent,  or 
specially  ordered  by  the  court(«).  Indeed,  I  do  not 
remember  to  have  met  with  but  one  reported  case, 
where  this  mode  of  pleading  has  been  adopted.  I 
refer  to  a  very  recent  case  which  arose  in  the 
Eastern  District  of  Louisiana,  in  which  there  was 
what  is  called  an  amended  and  supplemental  libel," 
and  "an  amended  and  supplemental  answer(5)." 
These  phrases  were  borrowed  from  the  court  of 
chancery.  But  there  is  a  broad  and  well  known 
distinction  in  that  court  between  an  amended  and 
supplemental  bill,  or  answer;  and  if  these  terms 
are  to  be  employed  in  our  courts  of  admiralty,  this 
distinction  should  be  preserved  (c). 
The  pleading  in  the  abovementioned  case,  de- 

(o)  Coffin  V.  Jenkins,  3  Story's  R.,  108,  121. 
(6)   Waring  et  al.  v.  Clarke,  5  Howard's  R.,  441  (16  Ourtis's  Decis. 
S.  C,  456). 

(c)  See  Story's  Eq.  Pleadings,  678-691,  268,  474. 
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nominated  an  "amended  and  supplemental  libel,"  ohap.s. 
was  a  response  to  the  exceptive  and  defensive  mat- 
ter propounded  in  the  answer,  and  was  therefore 
what  in  a  suit  at  law,  and  formerly  also  in  a  suit  in 
equity,  would  have  been  a  special  replication,  and 
what  in  the  modern  practice  in  equity  constitutes  an 
amended  bill ;  while  the  pleading  called  "  an 
amended  and  supplemental  answer"  is  what  in 
chancery  has  usually  been  termed  a  further  answer, 
it  being  responsive  to  the  matter  of  the  amended 
libel(a). 

It  is  obvious  from  what  has  already  been  said  in 
this  chapter,  that  Mr.  Justice  Stoet  regarded  the 
system  of  pleading  in  chancery  as  the  proper  model 
for  pleadings  in  the  admiralty ;  and  it  is  evident, 
also,  that  the  new  Kules  of  Practice  in  admiralty 
and  maritime  causes  were  framed  under  the  same 
impression  :  but  the  modern  form  of  pleading  above  substitution 

■•^  '  jr  o  of  amended 

mentioned  is  not  enjoined  by  these  rules,  as  it  is,  epeciSrepu- 
expressly,  by  the  new  Rules  of  Equity  Practice  (5).  squired V 
The  alteration  consists  substantially  in  the  restriction™'*'' ^'°" 
of  the  parties  to  two  pleadings  on  a  side,  and  the 
substitution  of  new  for  old  names(c). 

(a)  Story's  Bq.  Pleadings,  §  878.  In  the  new  Rules  in  Equity, 
however,  such  a  pleading  is  denominated  a  "new  or  supplemental 
answer."    See  Rule  xlvi. 

(6)  The  45th  Rule  declares  that  "  no  special  replication  to  any 
answer  shall  be  filed." 

(c)  "  Formerly,  replications  were  either  general  or  special,  as  they 
still  are  at  law.  A  general  replication,  which  alone  is  now  used  in 
equity,  is  a  general  denial  of  the  truth  of  the  defendant's  plea  or 
answer,  and  of  the  sufficiency  of  the  matter  alleged  in  it  to  bar  the 
plaintiff's  suit,  and  an  assertion  of  the  truth  and  sufficiency  of  the  bill. 
A  special  replication  was  occasioned  by  the  defendant's  introducing 

31 
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Toi^2.  Whether  even  a  second  pleading  will  be  required 
on  either  side,  may  depend  in  the  admiralty  upon 
the  frame  of  the  libel,  as  in  chancery  it  may  upon 
the  frame  of  the  bill.  If  the  libellant  states  and 
avoids,  by  counter  allegations,  thie  matter  to  be 
insisted  on  by  the  defendant  by  way  of  defence  or 
excuse,  no "  further  pleading  may  be  necessary  after 
the  original  answer  of  the  defendant.  The  right 
to  do  this  is  expressly  declared  by  the  21st  of  the 
new  Eules  of  Equity  Practice ;  but  the  plaintiff 
may  not  be  apprised  of  the  nature  of  the  defence, 

new  matter  into  his  plea  or  answer,  which  made  it  necessary  for  the 
plaintiflf  to  put  in  issue  some  additional  fact  on  his  part,  in  avoidance 
of  such  new  matter  introduced  by  the  defendant.  This,  it  seems, 
was  in  use  in  Lord  Nottingham's  time.  The  consequence  of  a  special 
replication  was  a  rejoinder,  by  which  the  defendant  asserted  the  truth 
and  sufficiency  of  his  answer,  and  traversed  every  material  part  of 
the  replication ;  and,  if  the  parties  were  not  then  at  issue,  by  reason 
of  some  new  matter  disclosed  in  the  rejoinder,  which  required  an 
answer,  the  plaintiff  might  file  a  surrejoinder,  to  which  the  defendant 
in  his  turn  might  put  in  a  rebutter.  The  pleadings  in  ancient  times, 
in  this  manner,  frequently  proceeded  to  a  surrejoinder  and  rebutter ; 
but  the  inconvenience,  expense,  and  delay  of  these  proceedings 
occasioned  an  alteration  of  the  practice.  Special  replications  have 
gone  quite  out  of  use  ;  so  that,  if  any  material  charge  is  omitted  in  the 
bill,  although  it  is  alleged  by  way  of  replication,  it  is  not  pertinent, 
nor  will  it  affect  the  defendant.  In  the  room  of  special  replications, 
amendments  of  the  bill  have  been  substituted ;  and  the  plaintiff  must 
now  always  be  relieved  according  to  the  form  and  matter,  either 
originally  or  by  amendment,  contained  in  his  bill.  To  the  matter  thus 
introduced  by  the  plaintiff,  the  defendant  may  put  in  a  further  answer, 
,  whether  required  by  the  plaintiff  so  to  do,  or  not ;  and  thus  has  the 
advantage  and  effect  of  a  special  rejoinder."  Cooper's  Eq.  Pleadings, 
329,  330;  Story's  Eq.  Pleadings,  674,  675. 

It  is  stated  by  Clerke,  in  a  note  to  tit.  19  of  his  Praxis,  that  in 
the  Dutch  admiralty  no  replication  is  permitted.  "  In  Admiralitate 
Hollandise,  duplica  non  est  litigantibus  permissa.'' 
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and  is  not  obliged  thus  to  anticipate  it,  if  he  is.  It  chap.  s. 
would  seem,  therefore,  that  when  by  reason  of  any 
matter  alleged  in  the  answer,  an  amendment  of  the 
bill  in  chancery,  or  of  the  libel  in  a  suit  in  the  ad- 
miralty, becomes  necessary,  the  plaintiff  ought  to 
be  allowed  to  amend,  as  a  matter,  not  of  favor, 
but  of  strict  right,  without  costs,  and  without 
application  to  the  court  for  leave  ;  but  the  45th  of 
the  new  Rules  of  Practice  declares  that,  in  such 
cases,  "  he  may  have  leave  to  amend  with  or  with- 
out the  paymeiit  of  costs,  as  the  court,  or  a  judge 
thereof,  may  in  his  discretion  direct."  The  new 
code  of  Rules  of  Admiralty  Practice  contains  but 
a  single  rule  on  the  subject  of  amendments,  and 
this  rule  is  not  supposed  to  have  been  framed  with 
any  view  to  the  interposition  of  an  amended  libel 
instead  of  a  special  replication  (a).  The  right  o.f 
the  libellant  to  reply,  when  necessary,  in  some  form, 
to  any  defensive  matter  put  forth  by  the  answer, 
and  of  the  defendant  to  do  the  like  in  regard  to 
the  matter  of  the  amended  libel  or  special  replica- 
tion of  the  libellant,  rests,  therefore,  upon  the 
general  principles  of  pleading,  and  is  supposed  not 
to  be  subject  to  any  such  restrictions  as  are  implied 
by  the  rule  in.  equity  above  recited. 

The  principle  adopted  in  the  courts  of  chancery  General  re- 

r  r  r  j    phcation  not 

and  of  common  law,  that  what  is  alleged  on  the  "i"''"'- 
one  side  and  not  denied  on  the  other  is  to  be  taken 
as  true,  makes  it  necessary  for  the  plaintiff  in  a 
suit  in  equity,  even  when  no  further  special  plead- 
ings are  required  (unless  the  statements  of  the  bill 

(a)  See  Appendix,  Rule  24. 
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Toi^2.  g^pg  admitted  by  the  answer),  to  file  a  general  repli- 
cation denying  the  truth  of  the  defendant's  plea  or 
answer,  and  asserting  the  truth  and  sufficiency  of 
his  bfll ;  but  it  rarely  happens  in  the  High  Court 
of  Admiralty  of  England,  or  in  our  own  courts, 
as  far  as  can  be  ascertained  by  reported  decisions, 
in  cases  contested  on  the  merits,  that  there  is,  and 
for  any  purpose  of  substantial  justice  it  is  not  often 
necessary  that  there  should  be,  any  pleading  subse- 
quent to  the  immediate  response  of  the  defendant 
to  the  libel.  It  is  not  supposed  to  be  necessary, 
therefore,  unless  it  is  required  by  some  express  rule 
or  special  usage  of  the  particular  court  in  which  the 
suit  is  prosecuted,  for  the  libellant  to  file  a  general 
replication  in  any  case,  even  though  the  owner 
should  set  up  a  new  matter  in  defence.  If  the  new 
■matter  appears  to  the  libellant  to  be  sufficient  in  law 
to  defeat  his  claim,  and  he  is  of  opinion  that  the 
defendant  will  be  able  to  establish  its  truth  by  evi- 
dence, he  ought  to  abandon  his  suit ;  but  if  he 
persist  in  prosecuting  it,  his  determination  to  contest 
whatever  tends  to  predjudice  his  interests  is  thereby 
sufficiently  evinced,  and  the  defendant,  as  well  as 
himself,  is  required  to  support  his  allegations  by 
proof(a). 

(a)  In  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New- York,  the  practice  with  respect  to  replications  is  regu- 
lated by  express  rules,  the  operation  of  which  is  thus  stated  by  the 
learned  judge  of  that  court  in  his  summary  of  its  practice :  "  Replica- 
tions need  not  be  filed  to  answers  without  oath,  taking  issues  in  fact 
to  the  allegations  of  the  libel.  The  respondent  will  be  required,  and 
the  libellant  will  be  permitted,  each  to  give  testimony  in  support  of 
their  respective   allegations,    the  issue  being  complete  without  any 
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It  is,  however,  an  inflexible  principle  in  courts  of  '^^^  ^ 
admiralty,  no  less  than  in  all  other  courts,  that  no  stonHai'"  " 

,  _  ,  _  grounds  of 

evidence  is  admissible  in  a  cause,  except  such  as  5°'fe^°<,|°^ 
relates  to  the  express  allegations,  on  the  one  side  or  SnoSy 

11  1  •  rrn  •  •       1       propounded. 

the  other  therein.  The  parties  are  respectively 
bound,  in  some  form,  to  apprise  each  other  of  their 
respective  pretensions ;  and  the  proofs,  to  be  avail- 
able, must  accord  with  the  allegations.  If,  therefore, 
the  answer  sets  up  a  justification  which  the  libellant 
is  able,  by  new  matter,  to  repel,  but  which  he  has 
omitted  in  his  libel  to  state,  and  by  proper  counter 
allegations  to  avoid,  it  behooves  him  to  bring  forward 
such  matter  by  an  amended  libel  or  a  special  repli- 
•cation ;  because  if  he  omit  this  precaution,  he  may 
not  only  debar  himself  of  the  right  to  introduce 
independent  evidence  necessaiy  to  the  maintenance 
of  his  suit,  but  forego  any  advantage  which  he  might 
otherwise  derive  from  evidence  actually  given  :  for  otherwise 

*/    <->  '  no  evidence 

it  is  not  sufficient  that  facts  are  proved  which  show  mSted  or" 
that  a  party  has  a  good  cause  of  action,  or  a  valid  ga^ed  in 
defence,  unless  there  are  allegations  suited  to  bring  "''"'''• 
such  facts  as  matters  of  plea  and  controversy  before 
the  court(a). 

special  repUcation  being  filed ;  but  the  allegations  of  a  sworn  answer 
responsive  to  the  charges  of  the  libel  will  be  deemed  admitted,  unless, 
within  four  days  from  the  time  the  answer  is  perfected,  or  from  the 
time  allowed  to  except  thereto,  he  files  a  replication,  or  serves  on  the 
respondent's  proctor  a  written  notice,  that,  on  the  trial,  proofs  will 
be  ofiered  in  opposition  to  the  allegations  of  the  answer."  Betts's  Adm. 
Practice,  50. 

(a)  The  Schooner  Moppel  and  Cargo  v.  The  United  States,  7 
Cranch's  R.,  389  (2  Curtis's  Decis.  S.  C,  585) ;  The  Schooner  Boston 
and  Cargo,  1  Sumner's  R.,  328,  331.    When  a  defence  is  given  by  a 
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T0L^2,        This  principle,  it  is  needless  to  say,   is  equally 
applicable  to  the  pleadings  on   both  sides;    and 

public  statute,  it  has,  however,  been  recently  decided  in  the  Hi^h 
Court  of  Admiralty  of  England,  not  to  be  indispensably  necessary 
specifically  to  plead  the  statute.  The  Act  6  George  IV.,  c.  125,  s.  55, 
exempts  the  owner  and  master  of  any  vessel  from  liability  for  any  loss 
or  damage  arising  from  neglect,  default,  incompetency,  or  incapacity  of 
any  licensed  pilot  acting  in  charge  of  such  vessel.  The  case  of  The 
Canadian,  above  alluded  to,  was  a  suit  for  collision,  in  which  the 
claimants,  by  way  of  defence,  alleged,  in  general  terms,  that  their 
vessel,  at  the  time  of  the  accident,  was  in  charge  of  a  duly  licensed 
pilot,  whose  orders  were  duly  obeyed  by  the  crew,  and  that  the  col- 
lision was  not  occasioned,  in  any  degree,  by  the  wilfulness  or  careless- 
ness of  those  on  board,  hut  was  solely  attributable  to  the  persons  on 
board  the  other  vessel.  "  The  Trinity  masters,  by  whom  the  court 
was  assisted,  were  of  opinion  that  the  accident  was  occasioned  solely 
by  the  neglect  and  want  of  skill  of  the  Canadian,  and  that  the  pilot 
who  was  in  charge  of  the  vessel  Vas  exclusively  to  blame."  In  this 
opinion  the  court  acquiesced;  but  "an  argument  was  subsequently 
raised  with  respect  to  the  claim  of  the  owners  of  the  Canadian  to  he 
exonerated  under  the  provisions  of  the  statute."  The  counsel  for  the 
owners  of  the  injured  vessel  objected  to  the  application  of  the  statute, 
on  the  ground  that  if  the  respondents  had  intended  to  rely  on  the  act, 
they  ought  to  have  pleaded  it ;  whereas,  not  only  had  they  not  done 
this,  but  their  counsel  had  not  in  any  manner  suggested,  in  opening 
the  case,  that  the  act  would  be  relied  on,  but  had  simply  rested  the 
defence  on  the  denial  of  the  fact  that  the  accident  was  caused  by  the 
default  of  the  Canadian.  "  This  defence,"  it  was  argued,  "  had  been 
overruled  by  the  Trinity  masters,  and  the  owners  of  the  Canadian  were 
consequently  concluded  by  the  sentence  already  pronounced."  On  the 
other  side,  it  was  submitted  that  the  question  of  fact  having  been 
determined  against  the  Canadian,  it  was  perfectly  competent  for  the 
owners  of  that  vessel  to  fall  back  upon  their  legal  defence ;  that  such 
defence,  being  founded  upon  the  provisions  of  a  general  act  of  Parlia- 
ment, it  was  not  necessary  to  p][ead  the  act  specifically ;  and  that  it 
had,  moreover,  been  sufBciently  averred  in  the  pleadings,  as  one 
ground  of  defence,  that  the  vessel  was  in  charge  of  a  pilot.  The 
judgment  of  Dr.  Lushington  was  as  follows :  "  I  certainly  feel,  in 
this  case,  that  the  mode  of  pleading  is  not  altogether  satisfactory  to 
my  mind,  but  doubt  whether  I  should  be  enabled  (certainly  not  in 
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while  it  forbids  the  omission  of  all  reference  to  facts,  °^^  ®- 
which  it  may  be  necessary  or  useful  to  prove,  it 
requires  caution  also  in  framing  the  allegations  of 
such  facts,  in  order  to  render  them  correspondent  to 
the  evidence  to  be  adduced  in  their  support ;  for 
lightly  as  mere  technical  objections  are  regarded  in 
the  admiralty,  and  liberal  as  the  court  is  in  grant- 
ing amendments  to  relieve  the  parties  from  the 
consequences  of  mistakes  and  inadvertencies,  it  by 
no  means  follows  that  the  rights  of  a  party  may 

this  case)  to  lay  down  any  rule  on  the  subject  which  would  be  gene- 
rally approved  of.  When  a  collision  has  taken  place,  and  proceedings 
have  been  instituted,  the  first  plea  almost  uniformly  is,  '  Not  to  blame 
at  all ;'  then  follows  a  second  defence :  '  If  our  vessel  is  in  fault,  apply 
to  the  pilot,  not  to  us.'  If  I  were  to  lay  down  a  rule,  it  would  be, 
that  the  party  intending  to  take  the  benefit  of  the  statute  6  George  IV. 
should  state  his  intention  of  so  doing  in  the  pleadings.  The  whole 
course  of  the  proceedings  in  these  causes,  long  before  and  since  the 
passing  of  the  act,  has  been  exceedingly  loose.  As  the  act  of  parlia- 
ment is,  however,  a  public  act,  the  court  is  bound  to  take  notice  of  it 
without  its  being  specially  pleaded.  I  must  therefore  follow,  in  this 
case,  the  course  adopted  in  the  case  of  The  Vernon,  by  holding  the 
owners  of  the  Canadian  not  responsible  for  the  damage."  (1  W.  Robin- 
son's R.,  343.)  The  case  of  The  Vernon,  referred  to  by  the  learned 
judge,  is  reported  in  the  same  volume,  p.  316.  The  only  words  in  the 
plea,  in  that  case,  which  bore  any  reference  to  the  statute,  were  "  That 
the  vessel  proceeded  on  her  voyage,  under  the  charge  of  Grice,  an 
experienced  and  duly  licensed  pilot."  •  In  that  case,  also,  the  question 
of  exemption,  under  the  circumstances  of  the  case,  "  was  subsequently 
raised ;"  but  no  objection  to  the  form  of  pleading  appears  to  have  been 
made.  There  is  nothing,  however,  in  these  cases,  that  necessarily 
militates  against  the  general  doctrine  stated  in  the  text,  because,  in 
both  of  them,  the  fact  on  which  the  applicability  of  the  act  depended, 
was  substantially  alleged.  Had  there  been  no  allegation  of  the  presence 
of  a  licensed  pilot  on  board,  having  charge  of  the  vessel,  it  is  presumed 
the  respondents  would  have  been  held  liable,  even  though  the  fact  had 
appeared  in  evidence. 


the  fore- 
going prin- 
ciplea> 
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T0L^2.  not  \)Q  jeoparded,  and  even  lost,  "by  want  of  skill 
and  care  in  bringing  them  by  suitable  allegations 
before  the  court.  The  decree  of  the  court  must  be 
seoundttm  allegata  et  probata. 
Sitfve^ir  ^  case  decided  in  the  District  Court  of  the 
United  States  for  the  District  of  Maine  affords  a 
good  illustration  of  •^e  practical  operation  of  this 
principle.  It  was  a  suit  by  the  cook  of  a  vessel, 
against  the  master  and  mate,  for  combining  to 
oppress  and  ill-treat  the  libellant ;  and  various  in- 
stances of  assaults  and  other  ill-usages,  both  by  the 
master  and  mate,  were  specified  in  the  libel.  But 
the  evidence  showed  that  every  one  of  the  acts 
complained  of  was  committed  either  by  the  master 
alone,  or  by  the  mate  alone;  and  there  was  no  direct 
or  other  sufficient  evidence  of  any  concert,  agree- 
ment, or  understanding  between  the  respondents,  to 
harass  or  ill-treat  the  libellant.  On  this  ground,  it 
was  held  that  the  libel,  considered  as  an  action  for 
a  combination  in  the  nature  of  a  conspiracy,  was 
not  sustained  by  the  proof.  It  was,  however, 
argued  by  the  counsel  for  the  libellant,  that  the 
action  might  be  supported  as  an  action  for  a  joint 
assault.  The  objection  to  this,  the  learned  judge 
observed,  was,  that  the  libel,  in  its  original  structure, 
was  not  framed  as  for  a  joint  assault,  and  could  not 
be  sustained  as  such,  except  by  evidence  of  concert 
between  the  respondents,  whereby  they  would  be 
rendered  mutually  responsible  for  the  acts  of  each 
other.  The  allegation  of  a  combination,  therefore, 
became  a  substantive  allegation,  the  proof  of  which 
was  indispensable  to  the  admission  of  testimony  in 
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support  of  tte  charges  of  personal  injury ;  and  the  chap.  s. 
libel  was  accordingly  dismissed  without  costs(<x). 
So,  too,  in  a  suit  for  seamen's  wages,  where  one  of 
the  grounds  of  defence,  assumed  at  the  hearing,  was, 
that  the  misconduct  of  the  libellant  with  the  rest 
of  the  crew  amounted  to  a  mutiny,  and  worked  a 
forfeiture  of  wages ;  no  such  defence  having  been 
alleged  in  the  answer,  it  was  held  that  no  evi- 
dence of  mutinous  conduct  was  admissible,  or  could 
avail  the  defendant(5).  So,  also,  in  an  action  for 
mariner's  wages,  where  one  of  the  grounds  of 
defence  set  up  in  the  answer  was,  that  the  libellant 
"  did  not,  and  would  not,  though  often  thereto 
requested  and  ordered  by  the  master  and  other 
lawful  officers  of  the  ship,  obey  the  said  master 
and  officers  having  command  and  charge  of  the 
ship,  but  wholly  neglected  and  refused  so  to  do; 

(a)  Jenks  v.  Lewis  et  al.,  Ware's  R.,  51.  "  The  rules  of  pleading 
in  the  admiralty,"  added  Judge  Ware,  "  do  not  require  all  the  techni- 
cal precision  and  accuracy  which  is  required  in  the  practice  of  our 
courts  of  common  law ;  but  they  require  that  the  cause  of  action  should 
be  plainly  and  explicitly  set  forth,  not  in  any  particular  and  sacramen- 
tal formula,  but  in  clear  and  intelligible  language,  so  that  the  adverse 
party  may  understand  what  is  the  precise  charge  which  he  is  required 
to  answer,  and  make  up  an  issue  directly  upon  the  charge.  The  evi- 
dence must  be  confined  to  the  matters  put  in  issue  by  the  parties,  and 
the  decree  must  follow  the  allegations  and  the  proofs." 

(J)  The  WUliam  Harris,  Ware's  B.,  367.  "  The  court,"  observed 
the  learned  judge,  "  cannot  travel  out  of  record  to  decide  questions 
which  the  parties  have  not  submitted  to  it ;  and  nothing  is  submitted 
to  its  determination,  but  what  is  distinctly  alleged  on  one  side  and 
contradicted  on  the  other.  Bach  party  must  set  forth,  by  plain  and 
precise  allegations,  the  grounds  on  which  he  asks  for  Ihe  judgment  of 
the  court  in  his  favor,  as  well  to  disclose  to  the  adverse  party  the 
points  to  which  he  must  direct  his  proof,  as  to  enable  the  court  to  see 
what  is  in  controversy  between  them," 

32 
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Tou  2.  and  disobeyed  their  lawful  commands,  and  violated 
his  contract  and  agreement,  and  became  mutinous, 
and  attempted  to  excite  a  mutiny  on  board  said  ship, 
while  at  sea,  at  divers  times."  "Whatever,"  ob- 
served Mr.  Justice  Sto»y,  "may  be  the  sufficiency 
of  such  an  allegation,  in  a  declaration  at  common 
law,  founded  on  the  Shipping  articles,  as  it  has  no 
specification  of  time,  place,  occasion,  or  other  cir- 
cumstances, it  is  far  too  loose  and  general  in  its 
texture  to  found  any  defensive  allegation  in  proceed- 
ings in  the  admiralty.  Every  charge  of  such  a 
nature  is  there  expected  to  be  propounded,  or,  as  it 
is  technically  phrased,  articulated  in  distinct  articles 
in  the  answer,  with  due  certainty  of  time,  place  and 
other  circumstances,  so  that  the  court  may  distinctly 
see  to  what  charges  in  particular  the  evidence 
applies.  If,  therefore,  a  preliminary  exception  had 
been  taken  to  the  admission  of  the  charge  thus 
generally  and  loosely  framed,  I  should  not  have 
doubted  that  the  charge  ought  to  have  been  ex- 
punged from  the  answer.  As  it  is,  I  am  clearly  of 
opinion  that  it  is  wholly  insufficient  in  point  of  law 
to  be  acted  upon  by  the  court;  and,  therefore,  I 
should,  if  I  did  not  deem  it  unsupported  by  the 
evidence  (as  I  certainly  do),  deliver  myself  from 
all  consideration  of  it.  Where  a  general  charge  of 
general  and  habitual  misconduct  is  to  be  made  out, 
it  should  be  propounded  in  exact  terms  for  the 
purpose:  where  specific  acts  of  misconduct  are  to 
be  relied  on,  they  should  be  specifically  put  in  issue, 
with  due  certainty  and  exactness  of  statement."  It 
is  not  to  be  inferred,  however,  that  the  rigid  rules 
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prevailing  in  courts   of  common  law,   relative   to   chap.  s. 
variances,    are   enforced    with   equal  strictness  in 
admiralty  proceedings.    If   the    allegations  of   a  sugut 

i.T_  1  n  •   1  .1.1  variances 

party  be  suca  as  fairly  to  apprise  his  adversary  of  no'-^awri*!- 
the  nature  and  import  of  the   evidence  adduced 
in  support  of  them,  slight  variances  will  be  disre- 
garded(a). 

I  will  conclude  this  very  desultory  review  of  the 
subject  of  the  admiralty  pleadings,  by  a  reference 
to  the  provisions  of  such  others  of  the  new  rules  of 
practice  as  pertain  to  the  subject. 

The  thirty-first  rule  ordains  that  the  defendant  °f^°^™j 
may  object,  by  his  answer,  to  answer  any  allegation  swertotc- 
or  interrogatory  contamed  m  the  libel,  which  will 
expose  him  to  any  prosecution  or  punishment  for  a 
crime,  or  to  any  penalty,  or  any  forfeiture  of  his 
property  for  any  penal  offence. 

The   thirty-second  rule  declares  that  the  defen-  Libeuant 

•*  bound  to 

dant  shall  have  a  right  to  require  the  personal 
answer  of  the  libellant,  on  oath  or  solemn  affirma- 
tion, to  any  interrogatories  which  he  may,  at  the 
close  of  his  answer,  propound  to  the  libellant, 
touching  any  matter  charged  in  the  libel,  or  touch- 
ing any  matter  of  defence  set  up  in  the  answer, 
subject  to  the  like  exception  as  to  matters  which 
shall  expose  the  libellant  to  any  prosecution  or 
punishment  or  forfeiture  as  is  provided  in  the  31st 
rule.  In  default  of  due  answer  by  the  libellant  to  such 
interrogatories,  the  court  may  adjudge  the  libellant 
to  be  in  default,  and  dismiss  the  libel,  or  may  compel 

(a)  Crawford  et  al.,  t.  The  William  Penn,  3  Washington's  0.  0.  R., 
484. 


answer ' 
interroga- 
tories. 
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mation. 


his  answer  in  the  premises  Iby  attachment,  or  take 
the  subject  matter  of  the  interrogatory  ^ro  confesso 
in  favor  of  the  defendant,  as  the  court  in  its 
discretion  shall  deem  most  fit  to  promote  public 
justice. 

The  thirty-third  rule  provides,  that  where  either 
the  libellant  or  the  defendant  is  out  of  the  country, 
or  unable,  from  sickness  or  other  casualty,  to  make 
an  answer  to  any  interrogatory  on  oath  or  solemn 
affirmation  at  the  proper  time,  the  court  may  in 
its  discretion,  in  furtherance  of  the  due  administrar 
tion  of  justice,  dispense  therewith,  or  niay  award 
a  commission  to  take  the  answer  of  the  defendant, 
when  and  as  soon  as  it  may  be  practicable. 

The  twenty-seventh  rule  expressly  requires  that 
in  all  cases,  "  whether  m  rem  or  in  personam^  the 
answer  of  the  defendant  to  the  allegations  in  the 
libel  shall  be  on  oath  or  solemn  affirmation(ffl)." 


(a)  It  may  be  worth  while  to  inquire  whether  this  rule  is  not  an 
innovation.  The  right  of  the  libellant  to  require  the  defendant  to 
answer  on  oath  the  allegations  of  the  libel,  and  such  interrogatories 
pertineflt  thereto  as  he  may  choose  to  propound,  has  never  been 
doubted ;  but  whether,  when  no  such  demand  has  been  expressly  made' 
upon  him,  the  defendant  was  bound  to  swear  to  the  truth  of  his 
answer,  I  should  have  supposed  to  be  at  least  doubtful,  but  for  the  re- 
mark of  Mr.  Justice  Story  in  the  early  case  of  Gammel  v.  Skinner 
(2  Gallison's  K.,  45),  that  "  in  causes  on  the  instance  side  of  the  court, 
the  answer  of  the  claimant  should  be  verified  by  his  oath ;"  adding 
that "  this  is  the  general  practice  both  of  courts  of  equity  and  of  courts 
of  admiralty,  and  indeed  of  all  courts  proceeding  according  to  the 
course  of  the  civil  law ;"  and  the  unhesitating  re-assertion  of  this  rule 
of  practice  by  the  learned  judge  of  the  District  of  Maine,  in  the  case  of 
Stulson  V.  Jordan  (18  American  Jurist,  294). 

Mr.  DuNLAP,  who  may  be  supposed  to  have  been  familiar  with  the 
practice  of  the  District  Court  of  the  United  States  for  the  District  of 
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But  by  a  subsequent  rule  this  form  of  verification   ^^^  *• 
has  been  dispensed  with,  when  the  sum  or  value  in 

Massachusetts,  states  that,  in  that  court,  "answers  are  not  required  to 
be  on  oath,  unless  at  the  instance  of  the  plaintifi'."  It  is  obvious  also 
that  he  considered  this  to  be  the  general  rule  of  practice,  because  he 
repeatedly  cautions  the  libellant  against  the  inconsiderate  exercise  of 
his  right  to  require  an  answer  under  oath,  lest  he  should  thereby  pre- 
judice his  cause  by  making  an  unfavorable  answer  evidence  against 
him ;  and  in  this  opinion,  the  learned  editor  of  his  work,  who  had  for 
several  years  been  Reporter  of  the  Circuit  Court  for  the  First  Circuit, 
seems  to  have  intended  to  be  understood  as  concurring,  by  his  repeti- 
tion of  the  like  caution ;  for  it  is  hardly  to  be  supposed  that  either  of 
these  writers  believed  that  a  formal  demand  on  the  defendant  to  verify 
his  answer  on  oath,  would  give  to  it  a,uy  additional  weight,  if  he  would 
by  law  have  been  equally  obliged  to  swear  to  its  truth  without  any 
such  demand. 

In  the  Southern  District  of  New -York,  the  practice  in  this  respect 
has  long  been  deemed  a  fit  subject  of  regulation  by  express  rule. 
Formerly  all  answers  were  there  required  to  be  sworn  to ;  but  by  a 
subsequent  rule,  it  is  declared  that  "  an  answer  need  not  be  put  in 
under  oath,  unless  so  required  by  a  sworn  libel,  or  one  filed  by  the 
United  States."  By  the  phrase  "  so  required,"  it  is  presumed  an  ex- 
press prayer  for  this  purpose  is  meant.  The  effect,  and  indeed  the 
only  object  of  the  rule,  therefore,  appears  to  have  been  to  dispense 
with  the  oath  required  by  the  former  rule,  in  all  cases,  unless  it  was 
expressly  required  by  the  libellant.  In  support  of  the  assertion  of 
Mr.  Justice  Stort,  above  quoted  from  the  case  of  Gammel  v.  Skinner, 
he  cites  2  Browne's  Civ.  and  Adm.  Law,  416,  and  Marriott's  Formulary, 
363.  The  remark  of  Browne  is,  that  "  Each  party  is  entitled,  at  any 
time,  even  down  to  the  hearing  of  the  cause,  to  demand  the  answer  of 
his  adversary  upon  oath  to  every  one  of  his  pleadings."  And  at  the 
piage  referred  to  in  Marriott,  there  is  given  a  precedent  for  a  "Decree 
for  Answers,"  which  is  in  fact  a  monition,  citation,  or  summons  to  the 
defendant  to  answer  personally  on  oath;  reciting  that  the  monition 
had  been  "  decreed,"  on  the  petition  of  the  proctor  of  the  libellant,. 

"  alleging  that  the  said [the  claimant]  is  a  more  legal  person, 

from  whom  the  truth  in  this  behalf  may  be  better  found  out  and  in- 
quired, than  from  his  proctor  exercising  for  him."  And  at  page  350 
of  the  same  work,  a  precedent  is  given  of  an  attachment  against  the 
claimant,  founded  on  his  disregard  of  the  monition  to  answer  on  oath. 
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dispute  does  not  exceed  fifty  dollars,  exclusive  of 
costs,  unless  the  court  shall  otherwise  specially 
direct(<x). 

"With  regard  to  the  form  of  the  answer  contem- 
plated by  the  new  rules,  the  only  safe  direction 
which  can  be  given,  probably,  is,  that  it  should  be 
in  accordance  with  the  principles  enforced  by  courts 
of  equity  in  this  respect.  The  following-  brief 
summary,  extracted  from  Stoey's  excellent  work  on 
Equity  Pleadings,  comprises  the  most  essential 
of  these  principles. 

"  An  answer  must  be  full  and  perfect  to  all  the 
material  allegations  in  the  bill.  It  must  state 
facts  and  not  arguments.  It  is  not  sufficient  that 
it  contains  a  general  denial  of  the  matters  charged ; 
but  there  must  be  an  answer  to  the  sifting  inquiries 
upon  the  general  subject.  It  should  also  be  certain 
in  its  allegations,  as  far  as  practicable.  To  so  much 
of  the  bill  as  it  is  necessary  and  material  for  the 
defendant  to  answer,  he  must  speak  directly  and 


The  true  explanation  of  the  matter  is  supposed  to  be  this :  Accord- 
ing to  the  civil  law  practice,  the  proctor  is  formally  appointed,  and  ex- 
pressly recognized  as  the  proxy  of  his  client,  to  appear  for  him,  and 
to  do  all  things  for  him  which  he  might  possibly  do  if  he  were  per 
sonally  present  himself.  In  this  representative  character  he  takes 
upon  himself  the  entire  management  of  the  suit,  and  gives  his  allega- 
tions in  his  own  name.  Such  is  the  practice  in  the  English  admiralty. 
Hence  the  answer  of  the  party  is  always  denominated  his  personal 
answer ;  which,  as  I  understand,  is  only  given  when  demanded  by  the 
adverse  party,  and  in  pursuance  of  a  decree  of  the  court.  The  sole 
object  being  to  obtain  admissions  or  discoveries  beneficial  to  the 
adverse  party,  the  respondent  is  of  course  required  to  answer  on  oath. 
In  our  practice,  all  answers  to  the  libel  are  personal  answers,  and  are, 
by  the  abovementioned  rule,  required  to  be  given  on  oath. 

(a)  Appendix :  Rules  of  Admirallty  Practice,  Rule  xlix. 
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■without  evasion;  and  lie  must  not  merely  answer  chap. a. 
the  several  charges  literally,  but  he  must  confess  or 
traverse  the  substance  of  each  charge ;  and  wherever 
there  are  particular,  precise  charges,  they  must  be 
answered  particularly  and  precisely,  and  not  in  a 
general  manner,  though  the  general  answer  may 
amount  to  a  full  denial  of  the  charges.  The  answer 
should,  in  general,  also,  be  full  to  all  the  interrogatories 
founded  on  the  matters  charged  in  the  bill,  unless, 
indeed,  they  are  clearly  immaterial;  and  one  test 
of  materiality  is  to  ascertain  whether,  if  the  defen- 
dant should  answer  in  the  affirmative,  the  admission 
would  be  of  any  use  to  the  plaintiff  in  the  cause, 
either  to  assist  his  equity  or  to  advance  his  claim  to 
relief.  If  it  would,  it  must  be  answered,  for  it  is 
material ;  if  not,  it  is  immaterial^  and  need  not  be 
answered. 

"  In  general,  if  a  fact  is  charged  which  is  in  the  Answer  to 

.  .  rt    ^e  positive 

defendant's  own  knowledge,  as  if  done  by  himself, 
he  must  answer  positively,  and  not  to  his  remem- 
brance or  belief,  if  it  is  stated  to  have  happened 
within  six  years  before ;  but  as  to  the  facts  which 
have  not  happened  within  his  own  knowledge,  he 
must  answer  positively,  and  not  on  belief,  though 
not  so  as  to  the  result  of  a  conversation.  There  is 
great  practical  difficulty  on  this  head ;  for,  though 
the  answer  must  meet,  in  some  way  or  other,  every 
statement  in  the  bill,  and  the  defendant  is  required 
'  to  speak  to  the  best  of  his  knowledge,  remembrance, 
information  and  belief,'  yet  there  will  be  partial 
omissions  and  denials  of  every  shade  and  character ; 
some  delivered  in  terms  of  uncertainty  ;  some  mixed 
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VOL.2,  up  with  explanatory  or  qualifying  circumstances, 
and  some  very  general  and  loose,  and  general  in 
their  language  and  import.  It  was  with  a  view  to 
meet  this  difficulty  that  Lord  Clarendon's  order 
was  made,  declaring  that  an  answer  to  a  matter, 
charged  as  the  defendant's  own  act,  must  regularly 
be  without  saying  '  To  his  remembrance,'  or,  '  as  he 
believeth,'  if  it  be  laid  to  be  done  within  seven  years 
before,  unless  the  court,  upon  exception  taken,  shall 
find  special  cause  to  dispense  with  so  positive  an 
answer.  And  if  the  defendant  deny  the  fact,  he 
must  traverse  or  deny  it  (as  the  case  requires), 
directly,  and  not  by  way  of  negative  pregnant.    As 

Must  not  be  if  hc  be  charged  with  a  receipt  of  a  sum  of  money, 
he  must  deny  or  traverse  that  he  hath  received  that 
sum  or  any  part  thereof,  or  else  set  forth  what  he 
hath  received.  And  if  a  fact  be  ■  laid  to  be  done 
with  divers  circumstances,  the  defendant  must  not 
deny  or  traverse  it  literally,  as  it  is  laid  in  the  bill, 
but  he  must  answer  the  point  of  substance  positively 
and  certainly.  However,  it  is  plain  that  no  positive 
rule  can  fully  provide  for  all  the  various  difficulties 
of  this  sort;  and  each  must  therefore  be  decided 
upon  its  own  circumstances(c?)." 

Hearing  If  thc  answcr  of  the  defendant  contains  admissions 

upon  the 

answM*  of  the  allegations  of  the  libel  to  an  extent  sufficient, 
orpieato  in  the  opinion  of  the  libellant,  to  supersede  the 
necessity  of  proof,  he  may  at  once  have  the  cause 
set  down  for  hearing  upon  the  libel  and  answer 
alone ;  and  so,  if  a  demurrer  or  a  plea  to  the  juris- 

(a)  Story's  Eq.  Pleadings,  §§  252,  253,  254,  255. 


diction. 
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diction  be  interposed,  the  question   of  law  thus   ^^^  *• 
presented  'may,  at  the  instance  of  either  party,  be 
brought  to  argument  immediately,  or  on  such  early 
day  as  shall  for  that  purpose  be  assigned  by  the 
court. 
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prtacfpL     ^^^^  subject  of  the  present,  like  that  of  the  last 
J^ht'S^""*  chapter,  does  not  admit  of  being  treated  with  much 

amendment.        ,  ,   ,  _  i  •  i    • 

mmuteness  or  precision,  it  may  be  said,  in  general, 
however,  that  our  courts  are  invested  with  a  large 
discretionary  power,  which  they  are  bound  to  exer- 
cise with  the  utmost  liberality,  of  permitting  parties 
in  admiralty  suits  to  correct  mistakes,  to  rectify 
errors  and  supply  omissions  or  deficiencies  in  plead- 
ings. The  object  of  this  authority  being  the 
furtherance  of  justice,  amendments  are  allowed,  on 
either  side,  in  matters  of  substance  as  well  as  of 
form,  at  every  stage  of  the  suit,  when  necessary  to 
the  attainment  of  this  end.  The  propriety  of 
granting  this  privilege,  in  any  particular  case,  wUl 
depend  on  the  circumstances  by  which  it  is  attended. 
The  application  is  addressed  to  the  sound  discretion 
of  the  court,  and  this  discretion  is  to  be  exercised 
with  a  just  regard  to  the  rights  and  interests  of 
both  parties — care  being  taken  that,  for  the  sake 
of  relieving  one  party,  injustice  shall  not  be  done  to 
the  other. 
md  Tie*  '^^®  Supreme  Court  has  thought  proper,  by  one 
orrhe^ifbel!  of  the  new  rules  of  admiralty  practice,  to  some 
extent,  to   define  this  power  and  to  regulate  its 
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exercise.    The  twenty-fourth  of  these  rules  is  as    c^-9. 
follows :  "  In  all  informations  and  libels,  in  cases 
of  admiralty  and  maritime  jurisdiction,  amendments 
in  matters  of  form  may  be  made  at  any  time,  on 
motion  to  the  court,  as  of  course ;  and  new  counts  Amend- 

menta  a1- 

may  be  filed,  and  amendments  in  matters  of  sub-  a^l^if"" 
stance  may  be  made  upon  motion  at  any  time  before 
the  final  decree,  upon  such  terms  as  the  court  shall 
impose ;  and  where  any  defect  in  form  is  set  down 
by  the  defendant  upon  special  exceptions,  and  is 
allowed,  the  court  may,  in  granting  leave  to  amend, 
impose  terms  upon  the  libellant."  It  is  not  supposed 
to  have  been  the  design  of  this  rule  to  introduce  any 
innovations  in  conflict  with  authoritative  antecedent 
decisions.  These  decisions  are  few  in  number,  and 
directly  relate  chiefly  to  amendments  in  an  appellate 
court — the  authority  to  grant  relief  in  this  form 
being  held  not  to  be  limited  to  the  district  court, 
but  to  appertain  also  to  the  circuit  and  Supreme 
Court  on  appeal.  It  is  held,  moreover,  not  to  be  New  aiiega- 
restricted,  even  m  the  appellate  court,  to  the  reror-  »iwej'n  «p- 
mation  of  the  original  allegations,  but  that  the  *°""'' 
court  may  also  allow  new  allegations  to  be  filed 
for  the  purpose  of  enabling  it  to  take  effective 
cognizance  of  merits  which  appear  upon  the  record, 
but  are  riot  embraced  by  the  pleadings  as  framed. 
Thus,  in  a  prize  proceeding  for  the  condemnation 
as  a  prize  of  an  American  vessel,  having  a  cargo  on 
board,  consisting  partly  of  French  and  partly  of 
American  property,  captured  by  a  British  squadron, 
and  afterwards  recaptured  by  an  American  privateer; 
the  property  belonging  to  American  citizens,  having, 
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voL^z.  \,j  a  decree  of  the  district  court,  which  was  affirmed 
in  the  circuit  court,  been  restored  to  the  owners  on 
the  payment  of  salvage,  and  it  being  objected,  on 
appeal  to  the  Supreme  Court,  that,  as  the  whole 
cargo  had  been  libelled  as  enemy's  property,  the 
salvage  had  been  irregularly  and  improperly  award- 
ed —  the  court  observed,  that  "  if  there  were  any- 
thing in  the  objection,  it  could  not,  in  any  beneficial 
manner,  avail  the  defendants;  for  the  most  that 
could  result,  would  be  that  the  cause  would  be 
remanded  to  the  circuit  court,  with  directions  to 
allow  an  amendment  of  the  libel.  Where  merits 
clearly  appear  on  the  record,  it  is  the  settled  prac- 
tice in  admiralty  proceedings,  not  to  dismiss  the 
libel,  but  allow  the  party  to  assert  his  rights  in  a 
new  allegation."  This  practice,  so  consonant  with 
equity  and  sound  principle,  the  court  added,  had 
been  deliberately  adopted  by  the  court  on  former 
occasions(a).  So,  where,  in  a  libel  of  information, 
the  offence  charged  was,  that  the  ship  proceeded 
against,  departed  on  the  12th  of  February,  1810, 
from  the  port  of  Savannah,  with  a  cargo,  botmd  to 
a  foreign  port^  with  which  commercial  intercourse  was 
not  permitted,  etc.,  the  ship  having  been  condemned 
by  the  decree  of  the  district  court,  and  an  appeal 
having  been  taken  to  the  circuit  court,  the  district 

(a)  The  Adeline  and  Cargo,  9  Oranch's  R.,  244  (3  Curtis's  Decis.  S. 
C,  350).  The  objection  was  held,  moreover,  to  be  altogether  inappli- 
cable to  a  prize  proceeding ;  because  "  whether  the  salvage  be  held  a 
portion  of  the  thing  itself,  or  a  mere  lien  upon  it,  or  a  condition  an- 
nexed to  its  restitution,  it  is  an  incident  to  the  principal  question  of 
prize,  and  within  the  scope  of  the  regular  prize  allegation." 
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attorney  was  permitted  to  amend  the  libel  of  infor-  (^^^  »• 
mation  by  filing  a  new  allegation,  that  Liverpool, 
in  Great  Britain,  was  the  foreign  port  to  which  the 
ship  was  bound  when  she  departed  from  Savannah, 
and  that  she  did  so  depart,  etc(a).  So,  also,  where 
the  ship  proceeded  against,  being  a  Portuguese  ship, 
was  charged  in  the  original  libel  with  a  piratical 
aggression  upon  an  American  armed  vessel,  against 
the  act  of  Congress,  entitled  "  An  act  to  protect  the 
commerce  of  the  United  States,  and  punish  the 
crime  of  piracy ;"  pending  the  proceedings  in  the 
circuit  court,  on  appeal,  leave  was  granted  to  the 
libellants  to  file  a  new  count  or  allegation,  alleging 
the  aggression  to  have  been  hostile,  and  with  intent 
to  sink  and  destroy  the  American  ship(5).  In  both 
of  these  cases  an  objection  was  taken  in  the  Supreme 
Court,  against  the  admissibility  of  the  amendment 
allowed  in  the  circuit  court,  on  the  ground  that  the 
subject  matter  was  exclusively  cognizable,  originally, 
in  the  district  court ;  and  that  to  allow  the  amend- 
ment, was  virtually  to  permit  a  new  suit  to  be  insti- 
tuted in  the  circuit  court.  But  the  amendments 
were  held  to  have  been  properly  allowed.  "The 
objection,"  said  the  court,  "  is  founded  on  a  mistaken 
view  of  the  rights  and  authorities  of  appellate  courts 
of  admiralty.  It  is  the  common  usage,  and  admit- 
ted doctrine  of  such  courts,  to  permit  the  parties, 
upon  appeal,  to  introduce  new  allegations  and  new 
proofs." 

(a)  The  Edward,  1  Wheaton's  R.,  261  (3  Ourtis's  Decis.  S.  C,  540). 
(6)  The  Marianna  Flora,  11  Wheaton's  K.,  1  (6  Ourtis's  Decis. 
S.  C,  497). 
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Tot^B.  Jq  cases  of  municipal  seizure,  in  accordance  with 
raunid'^'  the  principles  of  these  decisions,  it  has  repeatedly 
seizure.  ijecu  held  that  when  the  evidence  turns  out  to  be 
insufficient  to  establish  a  forfeiture  on  the  particular 
ground  alleged  in  the  libel,  but  shows  that  a  for- 
feiture has  nevertheless  been  incurred  by  reason  of 
a  different  offence,  the"  libel  may  be  amended  by 
the  introduction  of  a  new  allegation  setting  forth 
such  offence(«).  .  In  the  case  of  The  Harmony, 
the  libel  of  information  claimed  a  forfeiture,  under 
the  fiftieth  section  of  the  collection  act  of  1799,  for 
unlading  goods  without  a  permit ;  and  the  attorney 
for  the  United  States  moved  for  leave  to  amend  the 
libel,  by  inserting  a  new  count  founded  on  the 
twenty-eighth  section  of  the  same  act,  for  unlawfully 
receiving  on  board  certain  foreign  goods  from 
another  vessel.  But  it  appearing  that  the  statute  of 
limitations  had  already  run  against  the  forfeiture, 
so  that  to  allow  the  amendment  would  in  effect  be 
to  revive  a  right  of  action  which  in  an  original  suit 
would  be  barred,  the  application  was  denied  on 
this  ground  alone ;  the  court,  at  the  same  time, 
expressing  its  concurrence  in  the  doctrine  prevailing 
in  the  common  law  courts,  which  favors  the  allow- 
ance of  amendments  in  relation  to  a  cause  of  action 
already  before  the  court,  for  the  express  purpose  of 
avoiding  the  statute  bar. 
In  private  The  principle  of  allowing  the  libel  to  be  reformed, 
so  as  to  render  it  conformable  to  the  truth  of  the 
case  as  disclosed  by  the  evidence,  is  equally  appli- 

(a)  The  Caroline,  7  Cranch's  R.,  496  (2  Curtis's  Decis.  S.  C,  641)  ; 
The  Schooner  Harmony,  1  Gallison's  R.,  123. 


suits. 
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cable  to  suits  between  private  suitors.  In  a  suit  by  ^^^  '• 
a  mariner  against  the  master  and  mate  of  a  vessel 
on  board  of  wbich  the  libellant  had  served,  the 
main  allegation  in  the  libel,  and  that  which  gave  it 
unity,  being  a  combination  by  the  respondents  to 
oppress  and  ill-treat  the  libellant,  the  libel  at  the 
same  time  containing  charges  of  specific  assaults  by 
them  —  the  libellant  having  failed  to  establish  the 
charge  of  combination,  the  court  said  the  libel  might 
be  amended  so  as  to  assume  the  form  of  a  libel  for 
a  joint  assault,  if  it  had  appeared  that  the  evidence 
would  support  such  a  libel  (a). 

But  although  the   parties   are  entitled,   in   the  Amend- 

cj  X  '  meats  ro- 

appellate  court,  to  make  any  amendments  which  SeOTigiMi 
are  necessary  fully  to  present  the  merits  of  the  case,  fSntrove?»y. 
this  right  has  been  held  not  to  extend  to  new  or 
additional  subjects  of  controversy  not  embraced 
within  the  scope  of  the  original  proceeding.  This 
was  adjudged  in  a  case  which  originated  in  the 
Superior  Court  of  the  Territory  of  Florida,  whence 
it  was  by  appeal  carried  to  the  territorial  Court  of 
Appeals,  and  thence  to  the  Supreme  Court.  In 
pursuance  of  an  award  of  arbitrators  fraudulently 
appointed,  one  hundred  and  twenty-two  bales  of 
cotton  had  been  landed  and  put  into  a  warehouse 
at  the  Indian  Key,  a  small  island  on  the  coast  of 
Florida,  in  payment  of  a  claim  for  salvage.  The 
owners  of  the  cotton,  on  discovering  the  fraud, 
instituted  a  suit  in  rem  in  admiralty  to  obtain  the 
restoration  of  this  cotton,  claiming  in  their  libel  an 
indefinite  number  of  bales.     Some  of  the  bales  had 

(a)  Jenks  v.  Lewis  et  al,  Ware's  R.,  51, 
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vo]u  2.  in  tije  mean  time  been  sold,  and  only  seventy-two 
bales  were  arrested.  A  claim  was  interposed  in 
behalf  of  the  salvors,  and  the  Superior*  Court 
decreed  a  restoration  of  these  seventy-tw'o  bales. 
From  this  decree  the  claimant  appealed;  and  in 
the  Court  of  Appeals  a  new  or  amended  libel  was 
filed,  in  which  the  libellant  claimed  one  hundred 
and  twenty  bales  of  cotton,  and  obtained  a  decree 
against  the  claimant  for  the  value  of  that  number 
of  bales. 

On  appeal  to  the  Supreme  Court,  one  question 
was,  whether  the  Court  of  Appeals  was  authorized 
to  allow  the  abovementioned  amendment. 

"  The  parties,"  say  the  court,  "  have  a  right  in 
the  appellate  court  to  make  any  amendments  that 
were  required  to  bring  forward  the  merits  of  the 
case :  and  the  question  is,  whether  the  amendments 
allowed  exceed  these  limits;  and  whether  a  new 
case  was  not  presented  there,  different  from  that 
which  was  carried  up  by  appeal."  The  decision  of 
the  court  was  that  the  amendment  was  not  justi- 
fiable. "The  case  carried  up  was  the  controversy 
about  the  seventy-two  bales:  this  was  the  res  in 
controversy ;  and  in  so  far  as  these  seventy-two  bales 
were  concerned,  either  party  was  entitled  to  make 
amendments,  or  introduce  new  evidence,  in  support 
of  his  title  in  the  appellate  court.  But  the  libellant 
could  not  introduce  a  new  subject  of  controversy; 
and  the  amendments  which  brought  into  the  case 
the  additional  fifty  bales,  was  the  introduction  of  a 
new  res^  which  did  not  go  up  by  appeal,  and  could 
not  be  originally  instituted  in  an  appellate  court." 
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The  libel  in  the  Court  of  Appeals  also  claimed  chap.j. 
damages  against  the  claimant  for  a  marine  tort,  in 
addition  to  the  value  of  the  property  withheld. 
This  new  demand  was  held  by  the  Supreme  Court 
to  be  obnoxious  to  the  same  objection  as  that  for 
the  additional  fifty  bales  of  cotton.  "  There  was," 
say  the  court,  "no  such  charge  made  by  the  libel- 
lant  in  the  Superior  Court,  nor  any  decree  made 
there  in  relation  to  such  damages;  and  no  such 
question  could  therefore  be  carried  up  by  the  appeal 
of  the  claimant.  It  was  a  new  claim,  and  originated 
in  the  Court  of  Appeals."  The  decree  of  the  Court 
of  Appeals  was  held  to  be  erroneous  also  in  another 
respect.     On  the   arrest  of  the  seventy-two  bales,  Decree  m 

^  ^  -,..#>-,-,.  ''*"*  cannot 

they  were,  upon  the  application  of  the  claimant,  ™*|'*,'^if 
delivered  to  him  on  giving  a  stipulation  for  the  supiiauon. 
agreed  value  thereof.  The  Court  of  Appeals,  im- 
pelled probably  by  its  sense  of  the  turpitude  of  the 
whole  transaction,  fixed  a  higher  value  upon  the 
property  than  that  for  which  the  stipulation  was 
taken,  and  decreed  the  claimant  to  pay  it ;  but  the 
Supreme  Court  very  truly  observed  that  the  stipu- 
lation "  was  a  substitute  for  the  cotton  delivered  to 
the  claimant,  and,  upon  appeal,  stood  in  the  place 
of  it,  and  represented  it  in  the  appellate  court.  It 
could  not,  therefore,  be  put  aside,  and  a  new  valua- 
tion substituted  in  its  place(a)."  The  decree  seems, 
moreover,  to  have  been  obnoxious  to  still  another 
objection,  viz.,  that  a  court  of  admiralty,  even  of 
original  jurisdiction,  has  no  right  to  engraft  a  pros- 

(a)  The  Cargo  of  the  Schooner  North  Carolina,  15  Peters's  R,,  40 
(14  Curtis's  Decis.  S.  C,  15), 

34 


admiited. 
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vOT^s.  ecution  in  'personam  upbn  a  suit  in  rem,  and  thereby 
subject  the  claimant  to  damages  beyond  the  amount 
of  his  stipulation. 

It  will  be  observed  that  all  the  foregoing  cases 
relate  to  amendments  of  the  libel;  and  this,  as  we 
have  seen,  is  true  also  of  the  only  rule  which  the 
Supreme  Court  has  thought  proper  to  promulgate 
upon  this  subject. 
m"™*of  The  same  liberal  principles  in  this  respect  which 

MutTousiy  are  applied  in  the  admiralty  to  the  libel,  prevail  also 
in  chancery  in  relation  to  amendments  of  the  bill. 
But  in  the  case  of  answers  and  pleas  put  in  upon 
oath,  courts  of  equity,  for  reasons  applicable  also 
to  admiralty  causes,  proceed  with  greater  caution 
and  reserve  in  regard  to  the  allowance  of  amend- 
ments. In  a  material  matter  the  defendant  will  not 
be  allowed  to  amend,  unless  upon  evidence  of  sur- 
prise ;  but  where  a  defendant,  after  putting  in  his 
answer,  discovei'ed  a  ground  of  defence  of  which  he 
was  not  before  informed,  the  court  allowed  the  new 
matter  to  be  added  to  the  answer,  and  the  answer 
to  be  re-sworn  (a).    In  accordance  with  this  principle, 

(a)  The  following  is  the  rule  lately  promtilgated  by  the  Supreme 
Court,  concerning  the  amendment  of  answers  to  a  bill  in  equity.  It 
is  the  60th  of  the  new  Rules  of  Equity  Practice. 

"  After  an  answer  is  put  in,  it  may  be  amended,  as  of  course,  in  any 
matter  of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  refer- 
ence to  a  document  or  other  small  matter,  and  be  re-sworn,  at  any 
time  before  a  replication  is  put  in,  or  the  cause  is  set  down  for  a  hear- 
ing upon  bill  and  answer ;  but  after  replication,  or  such  setting  down 
for  a  hearing,  it  shall  not  be  amended  in  any  material  matter,  as  by 
adding  new  facts  or  defences,  or  qualifying  or  altering  the  original 
statements,  except  by  special  leave  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  cause  shown  after  due  notice  to  the  opposite  party, 
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in  a  suit  for  salvage,  where,  after  a  decree  in  the  ^^^^-  ^• 
district  court  in  favor  of  the  libellants,  and  an  appeal 
to  the  circuit  court,  the  claimants  having  there,  as 
it  was  clearly  shown,  for  the  first  time  discovered 
that  some  of  the  salvors  had  been  guilty  of  deliberate 
embezzlement  of  the  salvage  property,  whereby  their 
claim  to  salvage  had  become  j  ustly  forfeited,  the  claim- 
ants were  permitted  to  file  a  supplementary  answer 
setting  up  this  ground  of  defence(a).  And  in  a  suit 
by  a  seaman  for  wages,  in  the  District  Court  of  the 
United  States  for  the  District  of  Maine,  where  one 
of  the  grounds  of  defence  supposed  to  be  counte- 
nanced by  the  evidence,  and  insisted  upon  at  the 
hearing,  was,  that  the  libellant  had  been  guilty  of 
misconduct  which  amounted  to  mutiny,  and  worked 
a  forfeiture  of  his  wages,  but  there  was  no  allegation 
to  this  effect  in  the  answer,  the  learned  judge  said 
that  as  the  charge  was  of  a  very  grave  character  and 
went  to  the  merits,  he, should  feel  it  to  be  his  duty, 
if  it  were  in  fact  sustained  by  the  evidence,  to  allow 
an  amendment,  in  order  to  bring  the  matter  fairly 
before  the  court. 

The  languaffe  of  the  twenty-fourth  rule  seems  to  Application 

*=*       o  t/  to  I  he  court, 

contemplate  an  application  "  to  the  court "  for  leave  J^^  ^""^^ 
to  amend  the  libel,  in  all  cases,  even  though  the 
amendment  be  "of  course,"  or  without  notice  or 

supported,  if  rectuired,  by  affidavit.  And  in  every  case  where  leave  is 
so  granted,  the  court  or  the  judge  granting  the  same  may,  in  his  dis- 
cretion, require  that  the  same  be  separately  engrossed  and  added  as  a 
distinct  amendment  to  the  original  answer,  so  as  to  be  distinguishable 
therefrom." 

(a)  The  Schooner  Boston  and  Cargo,  1  Sumner's  K.,  328. 
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VOL  2.    special  cause  shown.     The  rule  is  not  supposed,  how- 
ever, to  form  an  impediment  in  the  way  of  permitting 
amendments  hefore  answer  or  ecccq)tion,  without  a ' 
formal  motion  for  that  purpose(a). 
mratatathe      ^hc  antecedent  practice  in  this  respect,  of  the 
ciurt  forthe  District  Court  of  the  United  States  for  the  Southern 

Southern  ^        , 

Ne4'Tort.  District  of  New- York,  is  thus  stated  by  Judge  Betts  : 
"  When  a  libellant  finds  any  irregularity  or  mistake 
in  his  process  or  libel,  he  may  amend  them  of  course 
before  contestation  of  suit,  in  which  case  he  should 
serve  on  the  opposite  party  the  proceeding  amended, 
where  a  proctor  has  appeared  and  taken  a  copy  of 
the  libel."  Such  a  practice  is  convenient,  and  seems 
to  be  unobjectionable ;  and  it  is  not  supposed  to  be 
in  conflict  with  the  twenty-fourth  rule.  One  of  the 
rules  of  that  court  also  prescribes  that "  amendments 
or  supplementary  matters  must  be  connected  with 
the  libel  or  other  pleading  by  appropriate  references, 

(a)  No  such  formality  is  required  by  the  correspondent  rule  of 
equity  practice;  and  as  no  reason  is  perceived  why  its  proyisions 
should  not  be  substantially  applied  to  suits  in  admiralty,  it  is  sub- 
joined, and  is  as  follows  : 

"  The  plaintiif  shall  be  at  liberty  as  a  matter  of  course,  and  without 
payment  of  costs,  to  amend  his  libel  in  any  matters  whatsoever,  before 
any  copy  has  been  taken  out  of  the  clerk's  ofiBce,  and  in  any  small 
matters  afterwards,  such  as  filling  blanks,  correcting  errors  of  dates, 
misnomer  of  parties,  misdescription  of  premises,  clerical  errors,  and 
generally  in  matters  of  form.  But  if  he  amend  in  a  material  point  (as 
he  may  do,  of  course)  after  a  copy  has  been  so  taken,  before  any  an- 
swer or  plea  or  demurrer  to  the  bill,  he  shall  pay  to  the  defendant  the 
costs  occasioned  thereby,  and  shall  without  delay  furnish  him  a  fair 
copy  thereof,  free  of  expense,  with  suitable  references  to  the  places 
where  the  same  are  to  be  inserted ;  and  if  the  amendments  are  nume- 
rous, he  shall  furnish  in  like  manner  to  the  defendant  a  copy  of  the 
whole  bill  as  amended ;  and  if  there  be  more  than  one  defendant,  a 
copy  shall  be  furnished  to  each  defendant  affected  thereby." 
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without  a  recapitulation  or  restatement  of  the  plead-   '^^  '• 
ing  amended  or  added  to." 

This  is  certainly  a  highly  proper  practice,  and 
ought  to  be  observed  without  any  express  rule  re- 
quiring it.  But  the  rule  seems  to  have  been  deemed 
necessary  for  the  purpose  of  correcting  an  evil  which 
had  crept  into  the  practice  of  the  court ;  for  it  is 
said  by  Judge  Betts  to  have  been  "  not  unfrequently 
the  case  with  practitioners  to  recapitulate  or  re- 
hearse all  preceding  processes,  as  inducements  to 
the  amendatory  charges;"  but  he  adds,  that  "costs 
are  never  allowed  for  such  proceedings." 

"With  respect  to  the  mode  of  obtaining  the  allow- 
ance of  amendments  when  an  application  to  the 
court  for  that  purpose  is  necessary  —  in  the  absence' 
of  any  express  rule  or  established  usage  of  the  court 
to  the  contrary,  a  copy  of  the  proposed  amendments 
should  be  served  on  the  proctor  of  the  opposite 
party,  with  a  notice  of  the  time  of  applying  to  the 
court  to  grant  an  order  for  their  allowance  (a). 

(a)  Betts's  Adm.  Practice,  58,  and  rule  95.  As  to  amendments  in 
an  appellate  comi;,  see  farther,  infra,  chapter  on  Appeals. 
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TOL.  2. 


CHAPTER  X. 

Evidence. 

The  next  subject  for  consideration,  is  the  means  to 
be  resorted  to,  when,  as  generally  happens  in  con- 
tested cases,  there  are  questions' of  fact  in  contro- 
versy between  the  parties,  for  the  purpose  of 
enabling  the  court  to  determine  such  questions. 

I.  The  Pleadings. 

One  of  the  sources  of  information  to  which  the 
court  will  be  required  to  direct  its  attention,  is  the 
pleadings  in  the  cause ;  and  as  the  extent  to  which 
it  will  be  necessary  for  the  parties  in  a  suit  to  pro- 
vide themselves  with  extrinsic  evidence  in  support 
of  their  respective  allegations  will  depend  upon  the 
degree  of  weight  to  be  allowed  by  the  court  to  these 
allegations  in  the  formation  of  its  judgment,  it  is 
proper,  at  the  outset,  to  ascertain  the  principles  by 
which  courts  of  admiralty  are  governed  in  this  respect. 
^pSdT       The  defendant  is  required,  as  we  have  seen,  to 

the  necesBity '      ,  ,    ,  ^  .    ^  ^  ,    - 

of  proof.      give  an  explicit  answer  to  each  article  and  material 

allegation  of  the  libel.     To  whatever  extent  the 

statements  of  the  libel  are  expressly  admitted  by 

the  answer,  no  further  evidence  of  their  truth  is 

dMtnot™'    required.     It  must  be  borne  in  mind,  however,  that 

ih"admi8-    where  there  are  several  defendants,  each  is  entitled, 

BiODS  Of  bis  '  ' 

co^irfen-      ^  ]jg  chooses  (subject  to  an  ultimate  question  as  to 
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costs  if  the  proceeding  is  oppressive),  to  put  in  a  '^hap^io. 
separate  answer,  although,  they  have  a  common  de- 
fence ;  and  that  the  answer  of  one  defendant  is  not 
evidence  against  his  co-defendant(a). 

"Where  the  defendant  has  no  knowledge  of  the  J^°^er  ad- 
facts  alleged  by  the  libellant,  except  what  he  de-  Teawd""' 

.  ,  '  Jr  ^  be  proved. 

rives  from  the  libel  itself — as  may  happen  in  a 
case  of  salvage  of  property  found  derelict,  for 
example  —  he  may,  it  is  supposed,  decline  either  to 
admit  or  deny  their  truth,  but  may  assert  his 
ignorance  thereof,  and  thus  oblige  the  libellant  to 
establish  them  by  proof (/;). 

Where  the  answer  sets  up  new  matter,  by  way  of  New  matter 
discharge  or  avoidance  of  the  matter  of  the  libel,  ifawb/'" 
it   must   be   established   by   proof  aliunde,   as   in 
chancery. 

But  suppose  that  the  answer,  in  direct  response  Force  and 

_     '^  '-  _  '  _  -^  effect  of 

to  the  libel,  expressly  denies  some  material  allega-  fhTL^nlier. 
tion  therein.  The  familiar  and  well  established  rule 
in  chancery,  in  such  cases,  is,  that  no  decree  can  be 
made  against  such  denial,  until  it  is  contradicted  by 
the  oaths  of  two  witnesses,  or  by  evidence  equiva- 
lent thereto.  This  rule  rests  upon  the  plausible 
ground,  that,  as  the  plaintiff,  by  appealing  to  the 
conscience  of  the  defendant,  has  made  him  a  witness 
in  the  cause,  something  more  than  the  testimony  of 
one  opposing  witness  is  necessary  to  turn  the  scale 
in  favor  of  the  plaintiff.  "Whether  this  is  also  the  conflicting 
rule  in  courts  of  admiralty,  is  a  highly  important  opiliTon^ 

(a)  Story's  Bq.  Pleadings,  §  348. 

(6)  Clarke  et  al.  v.  The  Brig  Dodge  Healy  and  Cargo,  4  Washing- 
ton's C.  C.  R.,  651. 
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vOTi^a.  question,  concerning  which  a  contrariety  of  opinion 
has  prevailed  in  our  courts,  and  one  which  it  is 
necessary  here  to  notice. 

In  a  case  in  admiralty,  decided  in  the  District 
Court  of  the  United  States  for  the  District  of  South 
Carolina,  in  1Y94,  this  rule  was  referred  to  and 
asserted  by  Judge  Beb;  as  the  rule  of  all  courts  pro- 
ceeding according  to  the  course  of  the  civil  law  (a). 
And  in  an  early  case  before  Chief  Justice  Marshall, 
he  is  reported  to  have  used  language  indirectly  indi- 
cative of  an  impression  that  this  rule  was  obligatory 
on  courts  of  admiralty,  no  less  than  on  courts  of 
equity  (5).  But  neither  of  these  cases  turned  upon 
this  point,  and  in  neither  of  them  is  any  authority 
relating  to  it  referred  to.  They  were  nevertheless 
considered  by  Mr.  Dtjnlap  to  be  of  sufficient  weight 
to  warrant  him  in  laying  down  the  rule  in  question 
as  a  principle  of  admiralty  procedure(c). 

Under  this  unsatisfactory  state  of  American  au- 
thority upon  this  question,  a  case  arose  a  few  years 
since,  in  the  District  Court  for  the  District  of  Maine, 
in  which  it  became  necessary  to  consider  and  decide 
Riiiein       it.    The  suit  was  instituted  by  a  seaman  against  the 

chancery  re- 

wltneMeTto  ^astcr  and  mate  of  the  vessel,  for  assault  and  beating 
an^wernot   ou  thc  high  scas.    Against  the  mate,  by  whom  the 

applicable  i  n  i  '       •/ 

raily.°  *'^'  assault  was  alleged  in  the  libel  to  have  been  actually 
committed,  the  charge  was  clearly  established.  The 
charge  against  the  master  was,  that  he  had  not  only 
omitted  to  interpose  for  the  protection  of  the  libel- 

(a)  The  Rambler,  Bee's  R.,  10. 

(6)  The  Matilda,  4  Hall's  Law  Journal,  428. 

(c)  Dunlap's  Adm.  Practice,  122. 
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lant,  as  it  was  his  duty  to  do,  but  that  he  had  ordered  °^^- 1«- 
the  mate  to  commit  the  violence  complained  of.  "The 
master,  in  his  answer,  distinctly  denied  all  knowledge 
of  the  assault  until  it  was  consummated.  This  part 
of  the  answer  was  contradicted  by  one  witness ;  and 
the  question  was  thus '  presented,  whether  the  rule 
which  prevails  in  chancery,  that  a  sworn  answer 
responsive  to  the  bill  is  to  be  received  as  true,  unless 
it  is  contradicted  by  two  witnesses,  or  by  one  wit- 
ness with  strong  corroborative  circumstances,  was 
also  the  rule  in  the  admiralty.  Judge  Wake,  upon 
a  luminous  review  of  the  subject,  came  to  a  satis- 
factory conclusion  that  the  rule  in  chancery  was  not 
the  rule  in  the  admiralty.  If,  in  fact,  there  was  any 
such  established  rule  in  the  admiralty  jurisprudence, 
he  thought  it  was,  to  say  the  least,  surprising,  that 
it  should  be  nowhere  met  with,  or  explicitly  de- 
clared and  laid  down,  as  a  known  rule  of  decision,  as 
it  is  found  in  almost  every  volume  of  equity  reports ; 
that  no  instance  in  point  should  have  occurred  in  all 
our  admiralty  cases,  where  it  was  the  very  turning 
point  of  the  cases,  as  it  frequently  is  in  equity ; 
that  the  only  evidence  that  can  be  found  existing, 
of  so  important  a  rule  of  jurisprudence,  and  one  of 
which  the  application  must  be  of  such  frequent 
occurrence,  should  be  two  obiter  dicta,  where  it  is 
just  mentioned,  and  that  in  connection  with  the 
familiar  rule  in  chancery.  Nor  did  he  consider  it  a 
legitimate  inference,  that,  because  a  certain  effect  is 
given  to  an  answer  in  chancery,  the  same  must  be 
allowed  to  an  answer  in  admiralty.  The  course  of 
proceeding  in  the  two  courts  is  in  many  respects 
35 
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vcoL  2.    different,  and,  what  is  more  material  to  be  remarked, 
their  rhles  and  principles  of  practice  were  derived 
from  different  sources,  those  in  equity  being  derived 
from  the  canon  law,  through  the  English  ecclesiasti- 
cal courts,  modified,  it  is  true,  from  time  to  time,  by 
the  court  itself;  while  the  general  rules  of  practice 
in  admiralty  come  to*  us  directly  frora  the  Eoman 
law.     By  the  Eoman  law,  both  parties  were  obliged 
to  verify  their  causes  by  oath ;  that  is,  the  actor  was 
obliged  to  swear  to  his  demand,  and  the  defendant 
that  his  defence  was  made  in  good  faith,  was  in  his 
belief  true,  and  a  good  defence  to  the  action.    In 
the  brief  and  comprehensive  form  of  pleading  in  the 
Eoman  forum,  the  oaths  of  the  parties  amounted,  in 
substance,  to  the  actor's  swearing  to  the  libel,  and 
the  defendant  to  his  answer ;   and  such,-  notwith- 
standing the  doubts  expressed  upon  the  subject,  he 
had  supposed  to  have  been  always  the  practice  of 
the  admiralty.    The  oath  required  of  the  libellant  to 
the  debt  or  claim  on  which  the  action  is  brought,  cor- 
responds to  the  oath  of  calumny  required  of  the  actor 
by  the  Eoman  law :  guod  non  calv/mniandi  cmvmo 
Utem  se  movisse,  sed  existimando  hona/m  causam 
habere.    And  the  oath  required  of  the  defendant  in 
the  admiralty,  in  like  manner,  corresponds  with  that 
exacted  of  the  defendant  by  the  Eoman  law ;  qmd 
putaris  se  hona  instanUa  uti,  ad  rehbctandum  per- 
venerit. 

The  doctrine  thus  laid  down  by  Judge  Ware, 
has  since  been  recognized  by  the  Supreme  Court. 
"  The  answer,"  it  was  added,  "  may  be  evidence,  but 
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it  is  not  coiiclusive(a)."  To  what  degree  of  weight,  ch££-io 
then,  is  it  entitled?  The  learned  judge  having 
satisfied  himself  that  the  rule  of  the  court  of  chan- 
cery is  inapplicable  to  suits  in  admiralty,  it  became 
necessary  to  consider  and  decide  this  question. 
His  conclusion  was,  that  in  the  strict  and  proper  Answer  to 

'  JT       jr         ijbel  not 

sense  of  the  word,  neither  the  libel  nor  the  answer  {Tartri"! 
were  to  be  regarded  as  testimony ;  but,  on  the  ° 
other  hand,  they  were  not  to  be  considered  in  the 
light  of  ordinary  pleadings  at  common  law,  drawn 
up  according  to  a  fixed  and  established  formula  —  a 
declaration  and  plea  of  the  general  issue,  in  the  action 
of  trover,  for  example.  They  contain  a  particular 
statement  by  the  parties  of  the  cause  of  action  and 
of  the  grounds  of  defence,  deliberately  made  under 
the  solemnities  of  an  oath,  and  as  such  they  are  to 
be  regarded.  And  in  order  to  determine  the  just 
influence  which  the  answer  ought  to  have  upon  the 
decision  of  the  controversy,  it  is  to  be  carefully 
compared  with  the  allegations  of  the  libel,  and  with 
the  proofs  and  testimony  in  the  case ;  and  the  degree 
of  credit  to  be  given  to  it  depends  upon  the  result 
of  such  comparison.  If  it  appears  to  have  been 
carefully  drawn,  and  the  result  of  this  comparison 
is  favorable  to  the  candor  of  the  respondent ;  if  it 
exhibits  no  more  than  that,  degree  of  bias  which 
every  one  naturally  feels  towards  his  own  cause, 
and  no  more  coloring  than  an  upright  man  may  in- 
sensibly give  to  facts  in  which  his  interest  and  feelings 
are  involved  —  it  may  justly  have  a  material  influence 

(a)  Andrews  t.  Wall,  3  Howard's  E.,  568,  572. 
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yoL^i.    upon  the  filial  conclusion  of  the  judge.    But  whether 
the  answer  is  to  be  treated  as  the  statement  of  the 
party,  or  received  as  the  testimony  of  an  interested 
witness,  and  treated  as  a  part  of  the  proofs  in  the 
case,   there  is  no  technical  rule  in  the  admiralty 
which  binds  the  conscience  of  the  court,  by  deter- 
mining beforehand    the   degree   of   credit  to  be 
fffeof  0°*    ascribed  to  it.    It  is  to  have  that  weight,  to  which, 
to^onrtlJ-  in  the  judgment  of  the  court,  under  all  circumstances 
theparticn-   of  the  casc,  it  is  fairly  entitled.    If  it  be  obiected 

lar  circum-  7  ./  j 

SS°(^e.°'  that  this  is  giving  no  rulCj  the  answer  is  that  the 
nature  of  the  case  does  not  admit  of  any  precise 
rule.  By  what  rule  of  law  is  it  that  we  are 
authorized  to  believe  one  disinterested  witness  in 
preference  to  another  ?  In  both  cases,  the  matter 
is  referable  to  the  sound  discretion,  and  conscience 
of  the  tribunal  whose  province  it  is  to  decide(ffl). 

(a)  Stutson  y.  Jordan  et  al.,  18  Amer.  Jurist,  294.  The  opinion 
of  Judge  Ware  is  followed  by  a  dissertation,  written,  as  I  infer  from 
the  initials  subjoined  to  it,  also  by  him,  which  is  characterized  by  so 
much  learning  and  research,  and  is  so  replete  with  interest  and  instruc- 
tion, that.  I  cannot  refrain  from  inserting  ij  entire. 

"  As  the  forms  and  modes  of  proceeding  in  the  admiralty  are  de- 
rived principally  from  the  Roman  law,  some  light  may  be  thrown  on 
the  question  discussed  in  the  above  case,  by  a  more  extended  account 
of  the  practice  of  the  civil  law  courts  in  relation  to  the  same  matters. 

"In  all  countries,  and  under  all  systems  of  jurisprudence,  it  has  been 
found  necessary  to  establish  some  checks  to  causeless  and  vexatious 
litigation.  In  the  jurisprudence  of  tlie  common  law,  the  principal  check 
is  the  liability  to  costs ;  but  in  the  jurisprudence  of  ancient  Rome,  it 
appears  that  a  party  was  not  liable  for  the  costs  of  the  adverse  party, 
merely  because  judgment  was  rendered  against  him.  He  was  liable 
only  when  he  instituted  an  action  without  probable  cause ;  that  is, 
when  the  suit  was  vexatious,  or,  in  the  language  of  the  Roman  law,  calum- 
nious ;  and  then  costs  were  not  given  against  him  as  part  of  the  judg- 
ment, but  could  be  recovered  only  by  a  new  action  called  an  action  of 
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The  doctrine  of  this  case  is  distinctly  reiterated  by   t!HAP.io. 
Judge  "Waee,  in  the  case  of  TTie  Crueader{a). 

calumny,  corresponding  to  an  action  for  a  malicious  suit  at  common 
law.  By  this  action,  the  party  could  recover  ordinarily  a  tenth,  hut 
in  some  cases  a  fifth  and  even  a  fourth,  of  the  sum  in  controversy  in 
the  former  action.  This  was  given  as  an  indemnity  for  his  expenses, 
in  heing  obliged  to  defend  himself  against  a  vexatious  suit. 

"In  the  time  of  Justinian,  and  perhaps  at  an  earlier  period,  the 
action  of  calumny  had  fallen  into  desuetude,  and  he,  as  a  substitute, 
required  the  oath  of  calumny.  The  oath  required  was  in  substance  an 
affidavit  on  the  part  of  the  actor,  that  the  debt  or  cause  of  action  on 
which  the  suit  was  brought,  was  in  his  opinion  well  founded;  and  on 
the  part  of  the  defendant,  that  the  defence  was  made  in  good  faith, 
and  in  the  belief  that  it  was  a  good  defence :  Actor  quidemjuret,  non 
calumniandi  animo  litem  se  movisse,  sed  existimando  bonam  causam 
habere  ;  reus  autem,  non  aliter  suis  allegationibus  utatur,  nisi  prius 
et  ipse  juraverit,  quod  putans  se  bona  instantia  uti,  ad  rehictandujn 
pervenerit. 

"  But  these  affidavits  were  not  evidence  in  the  cause :  they  were  re- 
quired solely  and  professedly  as  a  check  to  vexatious  Utigation;  but 
the  oath  of  calumny,  though  not  evidence,  was  an  essential  part  of  the 
procedings  in  the  caase.  It  was  ordered  by  Justinian  to  be  officially 
required  by  the  judge,  although  not  insisted  upon  by  the  parties ;  and 
if  omitted,  it  vitiated  the  whole  proceedings.  The  practice  of  requir- 
ing the  oath  of  calumny  appears  to  be  preserved  generally  in  the  civU 
law  courts  of  the  continent  of  Europe.  It  is  not,  however,  observed 
in  France ;  and  Dupin  condemns  it  as  conducing  more  to  perjury  than 
the  prevention  of  litigation, which  he  says  is  more  effectually  checked 
by  a  liability  for  costs. 

"  Another  part  of  the  Roman  jurisprudence,  from  which  our  admi- 
ralty practice  has  been  in  part  derived,  is  the  interrogatory  actions  of 
the  Eoman  law.  These  were  derived  from  the  edict  of  the  praetor, 
and  constituted  a  part  of  that  very  portion  of  the  law  of  Rome  called 
the  jus  prcBtorium.  The  reason  of  the  introduction  of  these  actions 
was  this :  If  the  actor  demanded  in  his  action  more  than  was  his  due, 
he  failed  in  his  whole  demand :  judgment  was  rendered  against  him; 
and  if  he  failed  for  this  cause,  it  was  with  difficulty  that  he  could  be 
restored  to  his  rights  in  integrum.  As  he  could  not  in  all  cases  know 
the  precise  extent  of  his  rights,  or  rather  of  the  defendant's  liablity, 

(a)  Ware's  R.,  438,  443. 
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Toi^2.  Tfig  concluding  paragraph  of  the  extended  ex- 

fffM^of"*  tract  from  the  American  Jurist,  just  given  in  a  note, 

fntenoga"?  38  the  Icamcd  reader  will  not  have  failed  to  remark, 


that  is,  whether  he  was  liable  for  his  whole  demandj  in  solido,  or  for 
a  part ;  as,  if  the  action  was  against  him  in  his  quality  of  heir,  whether 
he  succeeded  to  the  whole  inheritance  or  to  a  part,  this  action  was 
allowed  by  the  pr»tor,  in  the  nature  of  a  bill  of  discovery  to  compel 
a  disclosure,  for  the  purpose  of  enabling  the  actor  to  make  his  claim 
to  correspond  precisely  with  his  right  and  with  the  defendant's  liability. 

"  Browne  says  that  these  actions  '  were  confined  to  a  few  cases, 
and  were  introduced  to  discover  to  what  part  of  the  as,  or  inheritance, 
the  defendant  was  entitled.'  Though  this  seems  to  have  been  the  prin- 
cipal object  of  their  introduction,  and  there  might  be  more  frequent 
occasion  for  their  use  in  these  cases  than  in  others,  it  is  clear,  from 
the  whole  title  of  the  Digest,  where  they  are  treated,  that  they  were 
not  confined  to  them,  but  might  be  resorted  to  in  all  cases  where  the 
actor  required  a  discovery :  Vbicunque  jvdicem  equUas  moverit,  aque 
oportere fieri  interrogationem,  dubium  non  est. 

"  By  a  construction  of  the  Emperor  Neroj  the  law  de  pluris  petitione, 
by  which  the  actor  failed  if  he  demanded  too  much,  was  abolished; 
and  by  the  time  of  Justinian,  if  not  at  an  earlier  period,  these  inter- 
rogatory actions  had  fallen  into  disuse,  as  we  learn  from  a  fragment  of 
Callistratus  preserved  in  the  Digest.  A  new  practice  arose  of  putting 
the  interrogatories  after  contestation  of  suit ;  and  the  answers  thus 
obtained,  instead  of  furnishing  the  grounds  for  the  commencement  of 
an  action,  became  evidence  in  the  case  for  the  adverse  party.  This  ap- 
pears from  the  law  referred  to  above :  Ad  probationes  svfficiunt  ea, 
qua  db  adversa  parte  expressa  fuerint.  The  general  practice  of 
courts  which  have  adopted  the  forms  and  modes^f  proceeding  of  the 
Koman  law,  of  requiring  the  parties  to  answer  interrogatories  vmder  oath, 
called  positions  and  articles,  or  facts  and  articles,  seems  to  be  derived, 
through  this  law  of  the  Digest  and  the  later  practice  of  the  Roman 
forum,  from  the  ancient  interrogatory  action;  although  Heinneccius 
has  expressed  a  contrary  opinion. 

"  The  clause  of  the  law  in  question  is  generally  supposed  to  be  an 
interpolation  of  Tribonian  in  the  text  of  Callistratus,  and  considered 
as  the  introduction  of  a  new  practice.  It  is  so  viewed  by  Pothier  ; 
and  in  his  edition  of  the  Pandects,  it  is  called  jus  novum.  Voet, 
however,  seems  to  think  that  there  is  evidence  of  a  change  in  the 
practice  as  early  as  the  age  of  Ulpian,  who  was  contemporary  with 
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intimates  a  distinction  in  the  American  courts  of   ohario. 
admiralty,  between  the  force  allowed  to  responses 
to  interrogatories  propounded,  and  that  ascribed  to 

Callistratus.  But  at  whatever  period  the  change  took  place,  whether 
in  the  age  of  Ulpian  or  Tribonian,  it  has  passed  with  various  modifi- 
cations into  the  practice  of  the  courts  of  all  nations  which  have 
adopted  the  Roman  law  as  the  basis  of  their  jurisprudence.  Either 
party  may  interrogate  the  other  as  to  any  matters  of  fact  which  may 
be  necessary  to  support  the  action  or  maintain  the  defence ;  and  the 
party  interrogated  is  bound  to  answer,  unless  his  answer  will  implicate 
him  in  a  crime.  The  answer  is  evidence  against  himself,  but  not  to 
afiect  the  rights  of  third  persons. 

"  This  appears  to  be  the  usual  mode  in  which  parties  extract  evi- 
dence from  each  other ;  but  modem  practice  has  introduced  another 
innovation,  and  has  authorized,  for  the  purpose  of  expediting  causes,  the 
introduction  substantially  of  the  positions  and  articles  into  the  libel 
itself,  although  regularly  they  cannot,  in  the  form  of  positions  and 
articles,  be  propounded  until  after  contestation  of  suit,  and  of  course 
not  until  after  the  answer  is  in.  A  libel  in  this  form  is  said  to  be  an 
articulated  libel,  or  a  libel  in  articles.  The  evidence  sought  for  is  then 
obtained  in  the  answer.  It  is  a  special  answer  to  each  article  in  the 
libel ;  and  the  litis  contestatio,  when  the  pleadings  are  in  this  form,  is 
said  to  be  special  and  particular,  in  contradistinction  to  a  simple  libel, 
and  a  general  answer  amounting  to  the  general  issue.  An  issue  is 
formed  on  each  article. 

"  From  this  account,  it  is  apparent  that  the  practice  of  the  admi- 
rality,  so  far  as  relates  to  the  libel  and  answer,  is  in  its  forms  identi- 
cal with  that  of  the  Koman  law.  As  in  the  Boman  law,  so  in  the 
admiralty,  the  parties  are  required  to  verify  the  cause  of  action  and 
the  defence  by  oath.  The  libel  may  either  be  simple  or  articulated, 
and  the  answer  must  correspond  with  it.  Either  party  also  may  re- 
quire the  other  to  answer  interrogatories  on  oath,  touching  any  matters 
which  may  be  necessary  to  support  the  libel  or  the  answer. 

"  We  have  seen  that  the  oath  of  calumny,  or  the  general  verification 
of  the  cause  of  action  and  ground  of  defence,  was  not  evidence  for 
either  party.  How  far  are  the  answers  to  interrogatories,  or  positions 
and  articles,  held  to  be  evidence  by  the  courts  of  the  civil  law  1  It  has 
been  before  stated  that  this  practice  of  interrogating  a  party  after  con- 
testation of  suit  was  derived  from  the  interrogatory  actions,  and  took 
their  place  when  they  fell  into  disuse.    The  answers  of  the  defendant 
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Toi"  "•  the  answer  to  the  allegations  of  the  libel ;  and  such 
a  distinction  is  expressly  asserted  by  iihe  same 
eminent  judge  in  the  case  of  The  D,<mid  Pratt{a). 

in  these  actions  were  evidence  against  him,  but  not  in  his  favor.  The 
object  of  the  action  was  to  extract  from  the  party  facts,  the  knowledge 
of  which  was  confined  to  himself,  or  which  was  difficult  to  be  proved 
except  by  his  own  admission, 'and  without  which  the  actor  could  not 
safely  commence  his  action.  If  he  answered  truly,  he  was  responsible 
according  to  his  actual  legal  liability;  but  if  he  answered  falsely,  by 
denying  his  liability  altogether,  or  by  alleging  it  to  be  less  than  it  was 
in  faxst,  unless  he  could  show  that  it  was  by  an  honest  mistake,  he  was 
held  liable  for  the  whole  demand :  Ut  vel  confttendo  vel  mentiendo  sese 
oneret. 

"  The  late  period  in  the  progess  of  Boman  jurisprudence  at  which 
this  innovation  on  the  ancient  practice  took  place,  is  the  reason  why 
we  find  so  little  relating  to  it  in  the  Corpus  Juris.  The  natural  pre- 
sumption would  be,  that  the  answers  would  be  held  to  be  evidence  to 
the  same  extent  that  the  answers  to  interrogatory  actions  were,  for  which 
they  were  a  substitute ;  and  this  seems  to  be  a  clear  inference  from  the 
words  of  the  law,  whether  they  are  to  be  considered  as  the  words  of 
Oallistkatus  or  Tribonian  :  Ad  probationes  Utigationibus  suffidunt 
ea,  quoR  ab  adversa  parte  easpressa  fuerint  apud  judices,  vel  in 
Tiereditatibus  vel  in  aliis'rebus  qua  in  causis  vertuntur. 

"The  civilians  teach  us  accordingly  that  the  interrogatories  or  po- 
sitions and  articles  are  subject  to  the  same  rules,  and  are  governed  by 
the  same  principles,  as  the  interrogatory  actions.  Pothier  states  the 
doctrine,  and  explains  the  reasons  of  it  with  his  customary  clearness. 
'  When  a  party,'  says  he,  '  proposes  &cts  and  articles,  upon  which  he 
obtains  an  order  that  the  opposite  party  shall  be  interrogated  by  the 
judge,  the  oath  which  is  taken  on  such  occasions  is  very  difflerenfefrom 
the  decisory  oath.  While  the  decisory  oath  is  proof  for  him  who 
makes  it,  this,  on  the  contrary,  is  no  proof  in  favor  of  the  party  who 
makes  it :  the  answers  which  the  party  interrogated  makes,  are  proof 
only  against  him ;  they  prove  nothing  in  his  favor.  The  reason  of  the 
difierence  is,  that  he  who  causes  the  party  to  be  interrogated  does  it  not 
with  the  intention  of  having  the  decision  depend  on  his  answers,  but 
he  puts  him  to  answer  in  order  to  draw  from  the  avowals  of  the 
party,  or  from  the  contradictions  into  which  he  may  fall,  some  proofs 
or  presumptions  in  his  favor :  Ut  vel  confitendo  vel  mentiendo  sese  oneret. 

(a)  Ware's  R.,  495,  504. 
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Eeferring  to  interrogatories  subjoined  to  the  libel,  chap.io. 
to  whicb  tbe  answer  of  the  master  was  demanded, 
but  which  had  not  been  answered,  he  says,  "  The 
master,  by  answering  these  interrogatories,  would 
make  his  answers  evidence ;  for  though  the  general 
answer  of  the  respondent  is  not  properly  evidence 
any  further  than  the  charges  in  the  libel,  which  are 
equally  verified  by  oath,  yet  the  answer  to  special 
interrogatories,  which  are  subjoined  to  the  libel,  and 
sometimes  put  at  the  hearing,  are  evidence,"  But 
admitting  the  distinction  to  be  sound,  the  question 
still  remains,  what  is  the  force  of  this  evidence? 
For  it  by  no  means  follows  from  the  language  of 
the  learned  judge,  that  he  supposed  the  rule  which 
prevails  in  chancery  to  be  applicable  even  to  answers 
to  special  interrogatories.  Indeed,  the  course  of 
reasoning  which  led  him  so  irresistably  to  the  re" 
pudiation  of  that  rule  with  respect  to  the  answer  to 
the  allegations  of  the  libel,  seems  to  be  hardly  less 
conclusive  against  its  admission  with  respect  to 
answers  to  interrogatories.  The  objection  to  the 
rule  is  that  it  trammels  the  judgment  of  the  court, 
and  thus  obstructs  the  free  course  of  justice  ;  and 
this  is  as  true  in  the  one  case  as  in  the  other.  •  To 
what  extent  this  distinction  may  have  been  recog- 

The  answer  cannot  be  divided:  the  whole  must  be  taken  together,  or 
the  whole  rejected.  It  seems,  however,  that  when  a  series  of  articles 
is  propounded,  the  answer  to  each  article  is  distinct  and  independent, 
and  may  be  taken  by  itself;  and  the  party  making  use  of  one,  is  not 
bound  to  admit  the  rest.' 

"  In  the  admiralty  practice  of  this  country,  it  is  believed  that  when 
a  party  is  required  to  answer  interrogatories,  the  answers  are  evidence 
as  well  for  the  party  who  is  interrogated,  as  for  the  other  party." 

36 


282  ADMIEALTY  PRACTICE. 

voL^2.  nized  in  the  American  courts  of  admiralty,  I  am 
not  apprised.  No  ground  is  stated  by  the  learned 
judge,  on  which  it  is  supposed  to  rest ;  and  it  would, 
I  think,  be  difficult  to  assign  any,  which  would  be 
altogether  satisfactory.  It  is  true  that  in  calling 
upon  the  defendant  to  answer  interrogatories  touch- 
ing the  allegations  of  the  libel,  the  libellant  makes 
a  voluntary  appeal  to  the  conscience  of  the  defen- 
dant ;  and  it  may  be  said  that,  in  doing  so,  he  may 
justly  be  considered  as  acting  at  his  peril,  and  ought 
to  be  bound  by  the  answer,  whatever  it  may  be. 
But  in  citing  the  defendant  to  appear  and  answer 
the  allegations  of  the  libel,  which  he  must  do  on 
oath,  the  libellant  makes  the  like  appeal.  Besides, 
as  the  interrogatories  can  be  such  only  as  pertain  to 
the  allegations  of  the  libel,  the  subject  matter  of  ' 
them  might  generally  be  embraced  in  the  libel  with- 
out subjecting  it  to  just  exception  for  surplusage. 
Still,  however,  it  must  be  conceded  that  the  two 
cases  are  not  identical,  and  that  there  are  many 
distinctions  in  the  law  resting  upon  still  narrower 
bases.  It  is  only  by  means  of  his  libel  that  the 
libellant  can  bring  his  case  under  judicial  cognizance 
at  all,  and  it  is  the  law  which  compels  the  defendant 
to  swear  to  his  answer,  whether  the  libellant  desires 
it  or  not.  But  in  propounding  interrogatories 
to  the  defendant,  the  libellant  avails  himself  of  a 
privilege  which  he  was  at  perfect  liberty  to  forego. 

n.  Testimony  of  Witnesses. 

Having    premised    thus    much   concerning    the 
influence  which  the  allegations  of  the  parties  to  the 
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suit  are  to  liave  upon  the  judgment  of  the  court,  it    ohap.io. 
is  necessary  to  proceed,  now,  to  the  consideration 
of  evidence  in  its  more  strict  and  usual  sense ;  and, 
first,  of  the  testimony  of  witnesses. 

In  courts  proceeding  according  to  the  course  of  Obtained 
the  civil  law,  testimony  is  taken  upon  written  inter- 
rogatories by  examiners,  or  on  commission.  It  was 
in  this  manner  only  (except  by  voluntary  affidavit 
in  an  act  on  petition),  until  the  passage  of  the  act 
of  3  and  4  Victoria,  ch.  65,  authorizing  the  exami- 
nation of  witnesses  viva  voce  in  open  court,  that 
evidence  could  be  taken  in  causes  in  the  English 
High  Court  of  Admiralty, 

The  process  act  of  1^92(0^)  ordains  that  "  the 
forms  and  modes  of  proceeding  in  suits  of  equity 
and  of  admiralty  jurisdiction  shall  be  according  to 
the  principles,  rules  and  usages  which  belong  to 
courts  of  equity  and  to  courts  of  admiralty  res- 
pectively, as  contradistinguished  from  courts  of 
common  law,  except  so  far  as  may  have  been 
provided  for  by  the  act  to  establish  the  judicial 
courts  of  the  United  States ;  subject,  however,  to 
such  alterations  and  additions  as  the  said  courts 
respectively  shall  in  their  discretion  deem  expedient, 
or  to  such  regulations  as  the  Supreme  Court  of  the 
United  States  shall  think  proper  from  time  to  time 
by  rule  to  prescribe  to  any  circuit  or  district  court 
concerning  the  same."  Under  this  enactment,  there- 
fore, if  the  judiciary  act  to  which  it  refers  had 
contained  no  provision  upon  the  subject,  our  courts 

(o)  1  Stat,  at  Large,  275,  ch.  36,  §  2. 
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T0L^2.     -vvrould  proTbablj  have  had  no  authority  to  summon 

witnesses  to  appear  before  them,  and  testify  orally 

in  equity  and  admiralty  causes ;  but  this  act  peremp- 

witnesseB  to  toTilj  directs   "  that  the  mode   of  proof  by  oral 

be  examined  ,  .  .  -         •  • 

viva  voce  in  testimonv  and  exammation   of  witnesses  m  open 

court.  •/  ^ 

court  shall  be  the  same  in  all  the  courts  of  the 
United  States,  as  well  in  the  trial  of  causes  in  equity 
and  of  admiralty  and  maritime  jurisdiction,  as  of 
actions  at  common  law(a)." 

"With  respect  to  suits  in  equity,  this  provision  has, 
been  so  far-altered  by  the  act  of  April  29,  1802(3), 
as  to  empower  a  circuit  court,  upon  the  application 
of  a  party,  to  order  the  testimony  of  witnesses  to 
be  taken  by  deposition,  except  in  states  where  testi- 
mony in  chancery  is  not  allowed  to  be  taken  in  this 
form. 

And  the  act  of  March  3,  1803(c),  has  been  sup- 
posed to  have  wrought,  by  implication,  the  actual 
repeal  of  the  above  recited  provision  of  the  judiciary 
act,  in  regard  to  suits  in  equity,  and  to  have  so  far 
modified  it  with  respect  to  suits  in  admiralty,  as  to 
require  all  such  additional  evidence  as  the  parties 
may  be  entitled  to  offer  in  the  circuit  court,  on  ap- 
peal, to  be  taken  on  commission  (<:?)  ;  but  neither  of 
these  acts  is  supposed  to  affect  the  positive  injunc- 
tions of  the  judiciary  act  in  relation  to  admiralty 
causes  in  the  district  court.    It  seems,  nevertheless, 

(a)  1  Stat,  at  Large,  73,  ch.  20,  §  30. 
(6)  2  Stat,  at  Large,  156,  ch.  31,  §  25. 

(c)  2  Stat,  at  Large,  244,  ch.  40,  §  2. 

(d)  The  Boston  and  Cargo,  1  Sumner's  E.,  328,  332.  But  vide 
infra  Appeals. 


ProcesB  of 
subpoena. 
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to  have  "been  supposed  by  Mr.  Dunlap,  that  deposi-  chap.  lo. 
tions  may  lawfully  be  taken  on  commission,  in  that 
court,  in  any  case,  without  regard  to  the  residence 
of  the  witnesses  («)  ;  and  I  am  assured  that  such  is 
the  practice,  to  a  considerable  extent,  in  the  district 
of  Massachusetts.  But  I  am  bound  to  suppose  that 
it  is  only  by  the  mutual  consent  of  parties,  ex- 
press or  implied,  that  testimony  is  taken  in  this 
form(5).  It  may  be  said,  therefore,  in  general,  that 
in  the  district  court,  the  manner  in  which  the  evi- 
dence of  witnesses  is  to  be  brought  before  the  court 
in  admiralty  causes,  is  the  same  as  in  suits  at  com- 
mon law.  The  like  process  of  subpoena  is  used  for 
the  purpose  of  securing  the  attendance  of  the  wit- 
nesses, including  the  subpoena  dwies  tecum,  and  they 
are  examined  in  like  manner.  Generally,  the  process 
of  a  court  is  operative  only  within  the  territorial 
limits  of  its  jurisdiction.  By  the  act  of  March  2, 
1793(c),  however,  a  subpoena  in  a  civil  cause(J) 
may  run  to  any  place  out  of  the  district  where  the 
process  is  issued,  provided  such  place  be  not  more 
than  one  hundred  miles  distant  from  the  place  of 
holding  the  court  at  which  the  presence  of  the  wit- 
ness is  required. 

But  the  30th  section  of  the  Judiciary  Act  provides 
a  new  mode  of  obtaining  evidence  in  civil  causes, 

(a)  Dunlap's  Adm.  Practice,  251. 

(6)  The  legislative  provisions  referred  to  in  the  text,  relating  to  this 
subject,  wiU  be  more  particularly  noticed  in  the  sequel,  under  the  head 
of  Appeals. 

(c)  1  Stat,  at  Large,  333,  ch.  22,  §  6. 

(ji)  In  criminal  cases,  a  subpoena  runs  throughout  the  United  States. 
lb. 
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VOL  2.    under  certain  circumstances  therein  specified,  which 
is  very  frequently  resorted  to  in  the  courts  of  the 
United  States,  and  which  requires  particular  notice^ 
del^ml.  I  refer  to  the  taking  of  depositions  de  bene  esse. 

The  importance  of  these  provisions  renders  it 
proper  here  to  insert  them  entire.  They  are  as 
follows : 

"  And  when  the  testimony  of  any  person  shall  be  necessary  in 
any  civil  cause  depending  iii  any  district  in  any  court  of  the  United 
States,  who  shall  live  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is 
about  to  go  out  of  the  United  States,  or  out  of  such  district,  and 
to  a  greater  distance  than  as  aforesaid  before  the  time  of  trial,  or 
is  ancient  or  very  infirm,  the  deposition  of  such  person  may  be 
taken  de  bene  esse  before  any  justice  or  judge  of  any  of  the  courts 
of  the  United  States,  or  before  any  chancellor,  justice  or  judge  of 
a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a  city, 
or  judge  of  a  county  court  or  court  of  common  pleas  of  any  of  the 
United  States,  not  being  of  counsel  or  attorney  to  either  of  the 
parties,  or  interested  in  the  event  of  the  cause  ;  provided  that  a 
notification  from  the  magistrate  before  whom  the  deposition  is  to 
be  taken,  to  the  adverse  party,  to  be  present  at  the  taking  of  the 
same,  and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out 
and  served  on  the  adverse  party  or  his  attorney,  as  either  may  be 
nearest,  if  either  is  within  one  hundred  miles  of  the  place  of  caption, 
allowing  time  for  their  attendance  after  being  notified,  not  less  than 
at  the  rate  of  one  day,  Sundays  exclusive,  for  every  twenty  miles 
travel.  And  in  causes  of  admiralty  and  maritime  jurisdiction,  or 
other  causes  of  seizure  when  a  libel  shall  be  filed,  in  which  an 
adverse  party  is  not  named,  and  depositions  of  persons  circum- 
stanced as  aforesaid  shall  be  taken  before  a  claim  be  put  in,  the 
like  notification  as  aforesaid  shall  be  given  to  the  person  having 
the  agency  or  possession  of  the  property  libelled  at  the  time  of 
the  capture  or  seizure  of  the  same,  if  known  to  the  libellant. 
And  every  person  deposing  as  aforesaid  shall  be  carefully  examined 
and  cautioned,  and  sworn  or  affirmed  to  testify  the  whole  truth, 
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and  shall  subscribe  the  testimony  by  him  or  her  given,  after  the  chap.  lo. 
same  shall  be  reduced  to  writing,  which  shall  be  done  by  the  per- 
son taking  the  deposition,  or  by  the  deponent  in  his  presence. 
And  the  depositions  so  taken  shall  be  retained  by  such  magistrate, 
until  he  deliver  the  same  -with  his  own  hand  into  the  court  for 
■which  they  are  taken ;  or  shall,  together  with  a  certificate  of  the 
reason  as  aforesaid  of  their  being  taken,  and  of  the  notice,  if  any, 
given  to  the  adverse  party,  be  by  him  the  said  magistrate  sealed 
up  and  directed  to  such  court,  and  remain  under  his  seal  until 
opened  in  court.  And  any  person  may  be  compelled  to  appear 
and  depose  as  aforesaid,  in  the  same  manner  as  to  appear  and 
testify  in  court.  And  in  the  trial  of  any  cause  of  admiralty  or 
maritime  jurisdiction  in  a  district  court,  the  decree  in  which  may 
be  appealed  from,  if  either  party  shall  suggest  to  and  satisfy  the 
court  that  probably  it  will  not  be  in  his  power  to  produce  the  wit- 
nesses there  testifying  before  the  circuit  court,  should  an  appeal 
be  had,  and  shall  move  that  their  testimony  be  taken  down  in 
■writing,  it  shall  be  so  done  by  the  clerk  of  the  court.  And  if  an 
appeal  be  had,  such  testimony  may  be  used  on  the  trial  of  the  same, 
if  it  shall  appear  to  the  satisfaction  of  the  court  which  shall  try 
the  appeal,  that  the  witnesses  are  then  dead  or  gone  out  of  the 
United  States,  or  to  a  greater  distance  than  as  aforesaid  from  the 
place  where  the  court  is  sitting;  or  that  by  reason  of  age,  sick- 
ness, bodily  infirmity  or  imprisonment,  they  are  unable  to  travel 
and  appear  at  court,  And  unless  the  same  shall  be  made  to  appear 
on  the  trial  of  any  cause,  with  respect  to  ■witnesses  whose  deposi- 
tions may  have  been  taken  therein,  such  depositions  shall  not  be 
admitted  or  used  in  the  cause." 

The  residue  of  tlie  section  consists  of  a  proviso 
recognizing  the  po-vrer  of  the  courts  of  the  United 
States  to  issue  a  commission  to  take  depositions,  and 
to  authorize  the  taking  of  depositions  to  perpetuate 
testimony ;  and  is  as  foUo'ws  : 

"  Provided,  That  nothing  herein  shall  be  construed  to  prevent 
any  court  of  the  United  States  from  granting  a  dedimus  potestatem 
to  take  depositions  according  to  common  usage,  when  it  may  be 
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VOL.  2.  necessary  to  prevent  a  failure  or  delay  of  justice,  which  power  tjJey 
shall  severally  possess ;  nor  to  extend  to  depositions  taken  in  per- 
petuam  rei  memoriam,  which,  if  they  relate  to  matters  which  may 
be  cognizable  in  any  court  of  the  United  States,  a  circuit  court, 
on  application  thereto  made  as  a  court  of  equity,  may,  according 
to  the  usages  in  chancery,  direct  to  be  taken(a)." 

In  addition  to  the  officers  named  in  the  act,  com- 
missioners are,  by  a  subsequent  statute,  also  em- 
powered to  take  depositions  de  bene  e8se(i). 
The  act  The  authority  conferred  by  the   above  recited 

must  be  J  %t 

S!  and  a  .cnactmeut  is  to  be  strictly  construed ;  and  it  must 
withiisre-    therefore  appear  that  all  the  requisites  of  the  law 

quirements  ax  j- 

sS'wm"™'^  have  been  complied  with,  before  the  testimony  taken 
is  admissible.  The  reasons  for  taking  the  deposition 
and  the  fact  of  a  notice,  if  any,  to  this  adverse  party, 

certifloate     it  wiU  bc  remarked,  are  expressly  required  to  be 

prima  Jaeza  '  a  •/  j. 

theToMei  stated  in  the  certificate  of  the  officer  before  whom 
"'^°'  the  deposition  is  taken.     The  certificate  ought  also 

to  show  a  compliance  with  the  act  in  regard  to  the 
manner  in  which  the  deposition  was  taken ;  viz.,  that 
the  deponent  was  carefully  examined,  and  cautioned, 
and  sworn,  or,  having  conscientious  scruples,  was 
affirmed,  to  testify  the  whole  truth ;  and  that  his 
testimony  was  reduced  to  writing,  either  by  the 
officer  by  whom  it  was  taken,  or  by  the  deponent  in 
his  presence,  and  that  it  was  subscribed  by  the 
deponent.  Of  all  these  facts,  when  explicitly  stated, 
the  certificate  is  sufficient  prima  facie  evidence.  But 
no  mere  presumptions  in  favor  of  the  regularity  of 
the  proceedings  are  to  be  indulged  ;  and  therefore 
where  the  certificate  showed  an  exact  compliance 

(a)  Act  of  September  24,  1789,  oh.  20  ;  1  Stat,  at  Large,  73,  §  30, 
(6)  Act  of  March,  1817,  ch.  30 ;  3  Stat,  at  Large,  350. 
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"wiLli  the  act  in  all  other  respects,  except  that  the  i^HAP^io. 
deposition  was  stated  to  have  been  subscribed  by 
the  deponent,  after  having  been  by  him  reduced  to 
writing  in  his  own  proper  hand,  but  did  not  state 
that  this  had  been  done  in  the  presence  of  the  officer, 
it  was  held  by  the  supreme  court  to  be  inadmissible 
in  evidence(a). 

It  has  also  been  held  that  the  requisite  official  certificate 

-*-  pr^ffna  facie 

character  of  the  person  by  whom  the  deposition  ai'^^eq'SiiL 
was  taken,  is  sufficiently  established,  prima  facie^  if  character, 
it  appears  upon  the  face  of  the  certificate(i).  If  no 
notice  was  given  to  the  adverse  party,  because 
neither  of  them  resided  within  one  hundred  miles  of 
the  place  of  examination,  it  will  of  course  so  appear 
from  the  certificate;  and  in  accordance  with  the 
above  mentioned  decisions,  this,  it  is  presumed,  would 
be  deemed  sufficient  prima  facie  evidence  that  no 
notice  was  necessary. 

The  authority  conferred  by  the  act,  it  will  be  ob- 
served, is  limited  to  the  officers  therein  named,  "  not 
being  of  counsel  or  attorney  to  either  of  the  parties, 
or  interested  in   the   event  of  the    cause."     For  wtherthe 

certificate 

greater  caution,  at  least,  it  is  certainly  advisable  that  stlteth^tthB 

i/r»  iiT  ■/»i"  "•/»  1  officer  is  not 

the  officer  should  certify  his  exemption  from  these  coansei,  eto. 
disqualifications ;  and  such  certificate,  as  in  regard 
to  the  other  requirements  of  the  act,  would  un- 
doubtedly be  sufficient  evidence  of  the  fact,  until 
the  contrary  should  be  shown :  but  whether  such  a 
certificate  is   necessary,  has  not,   so  far  as  I  am 

(a)  Bell  V.  Morrison,  1  Peters's  R.,  351  (7  Curtis's  Decis.  S.  C, 
612)  ;  The  Petapsco  Insurance  Company  v.  Southgate  et  al.,  5  Peters's 
R.,  604  (9  Curtis's  Decis.  S.  C,  490), 

(b)  Ruggles  v.  Bucknor,  Paine's  C.  0.  R.,  358, 

37 
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voL^2.  i}^Q  contrary  should  be  shown :  but  whether  such 
a  certificate  is  necessary,  has  not,  so  far  as  I  am 
apprised,  been  judicially  determined.  The  fact  is 
negative  in  its  character;  and  the  presumption  that 
an  officer,  standing  in  either  of  the  specified  rela- 
tions to  the  suit,  would  not  be  guilty  of  the  gross 
impropriety  of  assuming  to  take  depositions  therein, 
is  very  strong.  The  principle  laid  down  in  the  case 
of  £eU  V.  Morrison,  above  cited,  that  no  presump- 
tions are  to  be  indulged  in  favor  of  the  regularity 
of  proceedings  under  this  statute,  was  asserted  in 
regard  to  one  of  the  positive  acts  enjoined  thereby, 
in  itself  unimportant,  except  as  a  precaution,  and  the 
omission  of  which  would  not  necessarily  imply  any 
fraudulent  or  unlawful  intent.  Perhaps,  therefore, 
there  may  be  ground  for  holding  that  the  compe- 
tency of  the  officer  in  this  respect  should  be  pre- 
sumed, until  it  is  disproved. 
contimia-  Whcu  a  dcpositiou  is  taken,  on  the  ground  that 
TnceTf'  tlie  residence  of  the  witness  was  more  than  one 
wi  Msanee    jj^^^^g^  mlles  dlstaut  from  the  place  of  trial,  it  is 

shown;  ^  ' 

SO  far  absolute  that  it  is  entitled  to  be  read  without 

proof  that  the  witness  still-  continues  to  reside  at 

but  the  ad-    that  distance ;  but  if  it  be  satifactorilv  shown  by  the 

verse  party  '  j  J 

"?Lngrof  party  against  whom  the  deposition  is  offered,  that 
the  witness  removed  to  a  place  within  one  hundred 
miles  of  the  place  of  trial,  after  the  deposition  was 
taken,  and  that  the  party  offering  it  knew  the  fact, 
the  deposition  cannot  be  read;  and  it  makes  no 
difference  in  this  respect  whether  the  deposition  was 
taken  at  a  place  within  or  without  the  district(a). 

(a)  The  Petapsco  Insurance  Company  v.  Souihgate  et  al.,  5  Peters'g 
R.,  604  (9  Ourtis's  Deois,  S.  C,  490). 


reBldeiLce. 
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With  respect  to  the  other  descriptions  of  persons   chap.io. 
mentioned  in  the  act,  the  party  offering  the  deposi-  cases,  fhe 
tion.  is  bound  to  show,  at  the  trial,  that  the  reason  ^ollj'o'ilr 
of  taking  it  is  stUl  subsisting.    This   condition  is  sh^fte 

•  T      •  1  -i  1  •    1       -1    T  reason  of 

imposed,  m  terms,  by  the  act,  which  delares  that  {fj^jfifi^'^^;! 
unless  it  shall  be  made  to  appear,  on  the  trial  of  ™"°^' 
any  cause,  that  the  witnesses  whose  depositions  have 
been  taken  therein  are  dead,  or  gone  out  of  the 
United  States,  or  to  a  greater  distance  than  as  afore- 
said from  the  place  where  the  court  is  sitting;  or 
that  by  reason  of  age,  sickness,  bodily  infirmity  or 
imprisonment,  they  are  unable  to  travel  and  appear 
at  court,  such  depositions  shall  not  be  admitted  or 
used  in  the  cause ;  and  so  it  was  held  in  the  case 
last  cited. 

It  was  decided  by  the  late  Mr.  Justice  Thompson, 
in  a  learned  and  elaborate  judgment,  that  although 
objections  to  the  competency  of  a  witness  examined 
de  hens  esse  ought,  in  general,  to  be  made  at  the 
time  of  taking  the  deposition,  and  should,  if  not 
then  interposed,  be  considered  as  waived,  provided 
the  party  against  whom  the  witness  is  called  to 
testify  is  present  at  the  examination,  and  is  at  the 
time  aware  of  the  objection,  yet  that  if  the  ground 
of  objection  was  unknown  to  him,  he  is  entitled  to 
insist  upon  it  at  the  trial(a). 

The  provision   contained  in  the   above  recited  Notice  to 

*■  agent  or 

section,  which  requires  notice  to  be  given  to  the  ^^^^t" 
person  having  the  agency  or  possession  of  property 
libelled,  when  depositions  are  to  be  taken  in  behalf 

(a)  The  United  States  v.  One  Case  of  Hair  Pencils,  Paine's  0.  C. 
R.,  400. 


of 
arrested. 
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VOL  s.  of  the  libellant  in  a  suit  before  a  claimant  has  ap- 
peared, is  supposed  to  embrace  all  suits  m  rem  in 
the  admiralty ;  although  the  terms  of  it  seem  to 
imply  that  it  was  framed  with  special  reference  to 
cases  of  municipal  seizure,  and  of  capture, 
witflesses         Witnesses   whose  depositions   are  taken  in  this 

examined  ■'- 

viva  voce,     f^p^^  ^pg  examined  and  cross-examined  vwa  voce, 

as  in  open  court. 
Dep"8Mon3       The  injunction  of  the  act  that  the  deposition  and 
transmitted    certificate,    when  not   delivered   into    the  proper 
court  by  the  magistrate  in  person,  shall  be  "  sealed 
up  and  directed   to  such  court,"  has  always  been 
supposed  to   warrant  their  transmission  by  mail, 
directed  to  the  clerk  of  the  court ;  and  this  is  the 
usual  practice :  but  when  this  mode  of  conveyance 
is  adopted,  care  must  be  taken,  by  a  suitable  en- 
dorsement on  the  package,  to  apprise  the  clerk  of 
the  nature  of  its  contents,  so  as  to  prevent  it  from 
"["orcourt  ^^ing  opened  out  of  court ;  for  if  so  opened,  with- 
S"'""     out  the  consent  of  the  parties,  it  cannot  be  received 

as  evidence  (a). 
DeposKions  For  the  purpose  of  excluding  any  inference 
which  might  otherwise  be  drawn  from  the  provisions 
of  the  act  relative  to  the  taking  of  depositions  de 
iene  esse,  against  the  authority  of  the  courts  to 
issue  commissions  for  the  purpose  of  taking  deposi- 
tions absolutely,  this  authority,  as  we  have  seen,  is 
expressly  recognized  by  the  act ;  and  each  party  has 
a  right  to  resort  to  this  mode  of  obtaining  evidence, 
when  the  witness  resides  beyond  the  reach  of  a 

(a)  Beale  v.  Thompson  et  al.,  8  Cranch's  R.,  70  (3  Curtis's  Decis. 
S.  0.,  29). 


taken  on 
commisBioiir 
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subpcena.     And  it  tas  been  adjudged  that  deposi-    ohap.io. 
tions  may  be  taken  in  this  form,  by  agreement  be- 
tween the  parties,  wherever  the  witness  may  be(a). 

The  circumstances  and  conditions  under  which  a 
commission  will  be  issued,  and  the  mode  of  obtain- 
ing, executing  and  returning  it,  in  the  several 
districts,  depend,  in  the  absence  of  any  special  rules 
of  court  upon  the  subject,  on  the  laws  and  practice 
of  the  state  in  which  the  commission  is  issued(J). 
The  practice  of  the  Circuit  and  District  Courts  of 
the  United  States  for  the  Southern  District  of  New- 
York,  relative  to  commissions,  is  regulated  in  detail 
by  rules  of  court.  By  the  rules  of  the  courts  for 
the  Northern  District  of  New  -York,  the  regulations 
on  the  subject  prescribed  by  the  Revised  Statutes 
of  the  state  are  expressly  adopted ;  and  those  rules 
further  provide  that  commissions  may  be  issued  by 
consent  of  parties,  but  the  agreement  for  that  pur- 
pose must  be  in  writing  and  filed  in  the  clerk's 
office,  and  the  commission  must  be  endorsed  by  the 
clerk,  under  his  signature,  "  allowed  by  consent  of 
parties(c)." 

There  is  another  and  more  certain  and  effectual  ^og"t"y. 
mode  by  which,  in  courts  of  admiralty,  the  testi- 

(a)  SergeanCs  Lessee  v.  Biddle  et  al.,  4  Wheaton's  R.,  508  (4  Ourtis's 
Decis.  S.  C,  456). 

(6)  Buddicum  v.  Kirk,  3  Crancli's  R.,  293  (1  Ourtis's  Decis.  S  C, 
584). 

(c)  See,  relative  to  evidence  in  the  courts  of  the  United  States, 
Conkling's  Treatise  on  the  organization,  jurisdiction  and  practice  of 
these  courts,  3d  ed.,  389^23,  where  the  subject  is  more  fully  treated  j 
and  the  appendix  of  the  same  work,  where  practical  forms  adapted  to 
the  taking  of  depositions  de  bene  esse,  and  by  dedirrms  potestatem,  are 
given. 
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T0L^2.  mony  of  witnesses  resident  in  foreign  countries  may 
be  obtained,  viz.,  tlirougli  the  instrumentality  of  a 
foreign  court  within  whose  jurisdiction  the  witnesses 
reside.  Courts  of  admiralty,  in  which  the  laws  of 
nations  and  the  general  maritime  law  are  adminis- 
tered, hold  themselves  bound  mutually  to  aid  each 
other  for  the  furthenance  of  justice ;  and  hence, 
when  in  a  cause  pending  in  a  court  of  one  country, 
the  evidence  of  witnesses  resident  in  another  country 
is  required,  a  court  of  the  latter  country  will,  upon 
request,  cause  such  witnesses  to  be  examined  upon 
interrogatories  furnished  for  that  purpose,  and 
transmit  the  evidence  so  taken  to  the  court  where 
it  is  to  be  used.  Requests  for  assistance  in  this 
form  are  denominated  Letters  Rogatory,  or  com- 
missions svh  muttm  vicissittidiTds  obtentu.  By  these 
letters  the  foreign  court  is  informed  that  a  suit  is 
pending  in  the  court  from  which  they  are  sent,  in 
which  the  testimony  of  certain  witnesses  resident 
within  the  jurisdiction  of  such  foreign  court  is  re- 
quired, whom  it  is  requested  to  examine  or  cause 
to  be  examined  in  due  course  and  form  of  law,  for 
the  furtherance  of  justice;  with  an  offer  from  the 
court  making  the  request,  to  render  the  like  service 
for  the  other.  "If  these  letters  rogatory  are 
received  by  an  inferior  judge,  he  proceeds  to  call 
the  witnesses  before  him  by  the  process  commonly 
employed  within  his  jurisdiction,  examines  them  on 
interrogatories,  or  takes  their  depositions,  as  the 
case  may  be ;  and  the  proceedings  being  filed  in 
the  registry  of  his  court,  authentic  copies  thereof, 
duly  certified,  are  transmitted  to  the  court  a  quo^ 


EVIDENCE.  295 

and  are  legal  evidence  in  the  cause.     If  tlie  letters   chap.io. 
are  directed  to  a  court  of  superior  jurisdiction,  they 
appoint  an  examiner  or  commissioners  for  the  pur- 
pose of  executing  them,   and  the   proceedings  are 
filed  and  returned  in  the  same  manner («)." 

In  general,  courts  of  admiralty,  in  deciding  upon 
the  competency  of  witnesses,  are  governed  by  the 
same  principles  that  are  enforced  in  courts  of  com- 

(a)  Hall's  Adm.  Practice,  37.  "  It  is  to  be  regretted,"  adds  Mr. 
Hall,  "  that  the  principle  of  the  civil  law  with  respect  to  letters  ro- 
gatory, has  not  been  introduced  into  our  practice.  Commissions  of 
dedimus  potestatem  are  liable  to  great  objections.  It  is  sometimes 
difficult  to  procure  the  names  of  commissioners  ;  and  when  they  are 
obtained,  it  is  often  impossible  to  prevail  upon  them  to  act.  They  have 
no  power  to  compel  the  attendance  of  witnesses ;  and  as  they  rarely 
receive  a  compensation  for  their  services,  they  do  not  care  much  about 
attending  themselves.  Thus  the  return  of  the  commission  is  protracted, 
the  attorney  is  unable  to  account  for  the  delay,  his  opponent  is  ordered 
to  press  for  a  trial,  and  an  honest  creditor  is  frequently  deprived  of  a 
just  claim.  This  is  far  from  being  an  exaggerated  picture.  We  may 
add  that  the  witnesses  cannot  be  prosecuted  for  perjury  before  the  tri- 
bunals of  their  own  country ;  nor,  while  they  remain  there,  can  they 
be  prosecuted  in  that  in  which  the  cause  is  tried.  It  often  happens, 
too,  that  the  constituted  authorities  of  the  place  consider  these  com- 
missions as  an  encroachment  upon  their  jurisdiction,  and  refuse  to 
permit  them  to  be  executed.  Instances  of  this  kind  have  sometimes 
happened  in  cases  of  commissions  which  have  been  issued  by  the  courts 
of  the  United  States,  the  commissioners  having  been  threatened  with 
punishment  if  they  proceeded  to  act  under  them.  These  and  other 
inconveniences  have  been  sensibly  felt  by  practitioners,  who  have  long 
wished  that  something  more  effectual  for  the  advancement  of  justice 
were  introduced  into  our  practice." 

But  in  one  reported  case,  at  least,  that  of  Nelson  et  al.  v.  The  United 
States  (1  Peters's  0. 0.  R.,  235),  this  method  of  obtaining  testimony  has 
been  resorted  to.  A  commission,  in  the  usual  form,  had  been  issued 
to  Havana,  but  the  authorities  prevented  its  execution ;  deeming  the 
attempt  to  take  testimony  under  it,  an  interference  with  the  local  judi- 
cial tribunals.    Letters  rogatory  were  thereupon  issued,  and  the  desired 
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COMPETBNOT 

OF 

WITMEBBES* 


V0V2.  mon  law.  The  most  important  of  these  principles 
is  that  which  pronounces  an  interest  in  the  event  of 
the  suit  a  disqualification  to  testify  therein.  But 
this  rule  is  subject  to  some  exceptions ;  and  even  a 
party  has  been  allowed,  in  courts  of  law,  to  testify- 
to  facts  which  from  their  nature  could  not  be  pre- 

testimony  was  thus  obtained.    The  following  is  a  copy  of  these  letters, 
as  given  in  a  note  to  the  above  recited  report  of  the  case. 

UNITED  STATES,         ) 
District  of  Pennsylvania,  j 

The  President  of  the  United  States,  to  any  Judge  or  Tribunal,  hav- 
ing jurisdiction  of  civil  causes  at  Havana,  greetinb  : 

Whereas,  a  certain  suit  is  pending  before  us,  in  which  John  D.  Nel- 
son, Henry  Abbot  and  Joseph  B.  Tatem  are  claimants  of  the  schooner 
Perseverance  and  cargo,  and  the  United  States  are  defendants ;  and  it 
has  been  suggested  to  us  that  there  are  witnesses  residing  within  your 
jurisdiction,  without  whose  testimony  justice  cannot  be  completely 
done  between  the  said  parties.  We  therefore  request  you  that,  in  fur- 
therance of  justice,  you  will,  by  the  proper  and  usual  process  of  your 
court,  cause  such  witness  or  witnesses  as  shall  be  named  or  pointed 
out  to  you  by  the  said  parties,  or  either  of  them,  to  appear  before  you, 
or  some  competent  person  by  you  for  that  purpose  to  be  appointed 
and  authorized,  at  a  precise  time  by  you  to  be  fixed,  and  there  to 
answer  on  their  oaths  or  affirmations  to  the  several  interrogatories 
hereunto  annexed;  and  that  you  will  cause  their  depositions  to  be 
committed  to  writing,  and  returned  to  us  under  cover,  duly  closed  and 
sealed  up,  together  with  these  presents.  And  we  shall  be  ready  and 
willing  to  do  the  same  for  you  in  a  similar  case,  when  required. 
Witness,  etc. 

When,  in  compliance  with  letters  rogatory  addressed  by  a  court  of 
a  foreign  country  to  a  circuit  court  of  the  United  States,  a  commissioner 
is  designated  to  examine  the  witness  named,  such  commissioner  is  em- 
powered to  compel  them  to  appear  and  testify  as  in  court.  Act  of 
March  2,  1855,  ch.  140.  The  act  seems  to  have  been  passed  under  the 
expectation  that  in  any  letters  rogatory  addressed  to  our  courts,  the 
witnesses  would  be  named.  In  the  above  form,  it  will  be  observed, 
they  are  not  named.  Doubtless  it  would  be  suitable,  and  a  foreign 
court  might  perhaps  deem  it  indispensible  to  name  them. 
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sumed  to  be  within  the  knowledge  of  any  indifferent  ohap^io. 
person  (a). 

This  exception  rests  upon  the  ground  of  necessity ;  fnyw^**' 
and  upon  this  ground  it  is  that  in  cases  of  collision  (J)  wlffislfln 

cases  of  col- 

and  of  salvage((?),  the  master  and  crew  of  a  vessel,  aXage?'' 
although  interested,  are  nevertheless  permitted  to 
testify  to  facts  which  could  not  otherwise  be  proved. 
But  it  often  happens  in  other  cases,  also,  in  suits  for 
wages  and  on  contracts  of  affreightment,  for  example, 
that  the  rights  of  the  ship-owners  would  be  in  danger 
of  being  seriously  prej  udiced  by  the  absolute  exclusion 
of  the  master  as  a  witness  in  their  behalf.  His  evi- 
dence may  be  important  also  to  the  adverse  party ;  as 
in  cases  of  hypothecation,  express  or  implied,  by  the 
master,  where  his  authority  is  disputed  by  the  owner. 

With  respect  to  the  competency  of  the  master  in  competency 

-*■  .  or  the  master 

suits  in  personam,,  the  decisions  at  common  law  Ssutts''"^' 
furnish,  in  general,  a  safe  and  easy  guide ;  but  the  oa»e'e. 
question  of  the  master's  competency  in  suits  in  rem, 
notwithstanding  its  great  practical  importance,  still 
rests  in  this  country,  at  least  so  far  as  it  depends  on 
the  reported  decisions  of  the  American  courts  of 
admiralty,  upon  an  unsatisfactory  footing ;  and  I 
have  met  with  but  two  reported  cases  in  the  English 
admiralty,  tending  to  shed  any  light  upon  it. 

The  first  is  the  case  of  The  Meeter.  The  case  was 
this :  The  libellant  had  been  hired  as  mate  in  the 
service  of  the  ship  at  Bombay,  by  the  master ;  and 

(a)  Koscoe's  Ev.  in  Civil  Cases,  87. 

(6)  The  Catharine  of  Dover,  2  Haggard's  R.,  145  ;  The  Celt,  3  Hag- 
gard's R.,  321,  323. 

(c)  The  Boston  and  Cargo,  1  Sumner's  R.,  328 ;  The  Henry  Ewehank 
and  Cargo,  id.,  400 ;  The  Pitt,  2  Haggard's  R.,  149,  note, 
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\oLji.  -y^as  afterwards,  in  tlie  prosecution  of  the  voyage  to 
Europe,  forcibly  discharged  from  the  service  of  the 
ship,  at  the  island*  of  Columbo,  on  a  charge  of  in- 
capacity, drunkenness,  neglect,  and  disobedience  of 
orders.  The  suit  was  for  the  balance  of  wages,  and 
expenses  incurred  in  returning  to  Europe  ;  the  libel- 
lant  insisting  that  the  charges  against  him  were 
unfounded,  and  that  he  was  wrongfully  discharged. 
To  prove  the  truth  of  the  charges,  the  master  had 
been  examined ;  and  at  the  hearing,  an  objection 
being  taken  to  his  competency.  Sir  William  Soott 
permitted  his  evidence  to  be  read  de  bene  esse,  reserv- 
ing the  objection,  not,  he  said,  from  any  doubt  enter- 
tained, but  because  he  wished  to  give  it  further 
consideration.  His  conclusion  was  that  the  master 
was  clearly  incompetent  (a). 

This  case  has,  however,  been  supposed,  by  the 
learned  judge  of  the  United  States  for  the  District 
of  Maine,  to  assert  the  doctrine  that  the  master  "is 
an  incompetent  witness  to  support  any  matters  of 
defence  set  up,  which  originate  in  his  own  acts, 
because,  for  these  acts  he  may  be  held  personally 
respon8ible(^)."  If  the  case  had  presented  no  other 
features  than  those  above  mentioned,  it  would,  when 
considered  conjointly  with  another  case,  decided  by 
Sir  William  Soott,  have  warranted  the  inference 
drawn  from  it  by  Judge  Waee  ;  but,  in  reality,  the 
decision  in  the  case  of  The  JExeter  turned  upon  a 
point  quite  independent  of  the  question  of  the 
competency  of   a  master,    as    such,   to  testify  in 

(a)  Rohinett  v.  The  Ship  Exeter,  2  Robinson's  R.,  261. 
(6)  The  William  Harris,  Ware's  R.,  367. 
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behalf  of  his  owners ;  for,  in  the  report  of  the  case,  chap.io. 
the  master  is  expressly  described  as  "  late  comman- 
der and  two-tJhirds  owner  of  the  said  ship  Mceter{a)r 
As  owner  of  the  ship,  he  would  of  coarse  have  been 
incompetent ;  and  the  ground  on  which  his  evidence 
was  supposed  to  be  admissible,  was,  that  subsequent 
to  the  arrival  of  the  ship  in  the  port  of  London,  he 
had  been  duly  declared  a  bankrupt,  and  obtained 
his  certificate  as  such ;  and  that  the  ship  had,  more- 
over, already  been  sold  by  a  decree  of  the  court  to 
discharge  the  claims  of  the  officers  and  mariners; 
after  payment  of  which,  there  would  remain  a  bal- 
ance of  the  proceeds  of  but  about  the  sum  of  £4000, 
against  which  there  were  privileged  claims  of  bot- 
tomry, and  other  bondholders,  to  the  amount  of 
£6000,  on  whose  behalf  such  proceeds  had  been 
arrested.  These  facts  were  set  forth  in  the  13th  and 
14th  articles  of  the  defensive  allegation;  the  conclu- 
sion of  the  latter  article  being,  "That  by  reason  of 
the  premises,  he,  the  said  Richard  "Whitford,  was 
and  is  a  legal  and  competent  witness,  to  be  produced, 
sworn,  and  examined  in  this  cause." 

Sir  William  Scott,  in  proceeding  to  the  considera- 
tion of  the  objection,  describes  it  as  an  "  objection 
taken  to  the  conclusion  drawn  from  the  13th  and 
14th  articles  of  the  allegation  on  the  part  of  the 
defence ;"  and  after  reciting  these  articles  at  large, 
he  announces  his  decision  in  the  following  terms: 
"Personally  exonerated  he  certainly  is;  but  not 
exonerated  as  to  the  estate,  about  which  he  is  still 


(a)  This  fact  seems  also  to  have  escaped  the  observation  of  Mr. 
Justice  Story  in  the  case  of  The  Ship  Fortitude,  3  Sumner's  R.,  228. 
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voiL  2.  liable  to  be  examined.  He  has  an  interest  still 
remaining  as  to  tbe  surplus  of  the  estate,  and  also 
as  to  the  allowance,  which  will  depend  on  the  pay- 
ment that  is  made:  till  he  does  more,  therefore, 
than  he  has  yet  done ;  till  he  has  released  all  interests 
under  the  estate,  and  also  the  allowance ;  I  have  no 
doubt,  upon  the  consJ8.eration  which  I  have  been 
able  to  give  the  matter,  and  also  on  conversation 
with  eminent  persons  at  the  common  law,  that 
he  is  not  a  competent  witness(a)."  But  though  the 
question  really  decided  in  the  case  of  TTie  Exeter  was 
quite  distinct  from  that  now  under  consideration, 
there  is  much  in  the  language  of  other  parts  of  the 
judgment  of  Sir  William  Scott,  which  seems  to  me 
to  infer  a  decided  impression  on  his  part,  that  but 
for  the  proprietary  interest  of  the  master  in  the 
ship,  he  would  have  been  a  competent  witness. 
Thus,  after  giving  a  summary  statement  of  the  case, 
and  before  adverting  to  the  objection  to  the  master's 
competency,  he  says :  "  In  the  first  place,  I  observe 
there  is  no  general  incapacity  set  up :  such  a  charge 
is  introduced  into  the  deposition  of  Captain  Whitford, 
indeed,  but  it  makes  no  part  of  the  plea.  If  a  general 
incapacity  had  been  specially  pleaded,  and  properly 
supported  by  the  depositions  of  the  master,  this 
court  would  find  a  difficulty  in  opposing  the  pre- 
sumption, arising  from  the  opinion  of  a  superior 
officer.  If  that  had  been  pleaded  in  the  allegation, 
it  must  have  been  strong  evidence  that  would  have 

(a)  This  case  is  also  cited)  in  a  well  known  elementary  work,  in  a 
manner  calculated  to  convey  an  erroneous  impression  relative  to  the 
point  decided.    See  Dunlap's  Adm.  Practice,  244. 
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induced  the  court  to  determine  against  sucli  testi-  °^^  "• 
mony." 

It  appears  improbable  that  this  language  would 
have  fallan  from  the  eminent  judge  by  whom  it  was 
used,  unless  he  supposed  that  in  a  case  like  that 
before  him,  the  master,  notwithstanding  his  relation 
as  such  to  the  vessel,  would  be  a  competent  wit- 
ness. Indeed,  it  may  be  inferred,  that  such  was  the 
opinion  of  all  parties  concerned ;  for  the  effort  on  the 
one  side  to  establish  the  admissibility  of  the  evi- 
dence, and  on  the  other  to  exclude  it,  seems  to  have 
been  prompted  and  directed  by  the  relation  of  joint 
owner,  and  not  by  that  of  master,  in  which  the  wit- 
ness stood  to  the  ship. 

This  interpretation  of  the  case  is  fortified  by  a 
decision  of  the  same  judge,  pronounced  several 
years  afterwards  in  the  other  case  above  alluded  to. 
It  was  a  suit  for  wages,  and  the  matter  of  defence 
set  up  was  the  alleged  desertion  of  the  mariner. 
An  objection  being  taken  that  the  master  was  not  a 
competent  witness.  Sir  William  Scott  said :  "  I  am 
not  aware  of  any  general  objection  to  the  compe- 
tency of  the  master  of  a  vessel  as  a  witness  in  a 
suit  for  wages.  The  mariner  has  his  election  whether 
he  will  proceed  against  the  owners,  the  master,  or 
the  ship ;  and  in  this  case  the  proceedings  being  in- 
stituted against  the  owners,  the  master  has  no 
immediate  interest  in  the  suit,  and  therefore  is  not 
an  incompetent  witness  by  any  rule  with  which  I 
am  acquainted,  though  it  may  certainly  be  necessary 
to  watch  his  testimony  with  jealousy,  as  his  conduct 
may  constitute  a  material  part  of  theadverse  case(a)." 

(a)  ITw  Lady  Ann,  Edwards's  R.,  235. 
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TOL^a.  In  the  District  Court  of  the  United  States  for 
the  District  of  Pennsylvania,  it  was  uniformly  held, 
during  the  time  of  Judge  Petebs,  that  the  master 
was  not  a  competent  witness  in  disputes  with  mari- 
ners. The  first  of  the  reported  cases  in  which  the 
question  arose  in  that  district,  was  a  suit  in  behalf 
of  a  mariner,  for  wages,  in  which  the  demand  of 
the  libellant  was  resisted  on  the  ground  of  his 
alleged  desertion;  and  the  master,  in  the  absence 
of  the  mate,  was  produced  as  a  witness  to  prove 
the  entry  in  the  log-book,  and  other  facts  to  establish 
the  defence.  Touching  the  question  of  his  admissi- 
bility, Judge  Peters  expressed  himself  as  follows : 
"  I  have  generally  been  averse,  as  I  am  in  this  case, 
to  admitting  masters  of  ships  as  witnesses  in  disputes 
with  manners.  I  do  not  believe,  or  suspect,  that 
masters  of  ships  are  liable  to  any  more  or  peculiar 
objections,  than  any  other  class  of  citizens;  but 
it  so  happens,  from  their  situation,  that  differences 
and  disputes,  and  consequently  strong  prejudices, 
most  commonly  originate  between  the  master  and 
mariners;  and  the  merchant  is  governed  by  the 
master's  representation.  The  master  is  personally 
liable  for  wages,  though  the  seamen  may  proceed 
in  rem  against  the  ship,  or  in  p&rsona/m  against  the 
owner.  It  is  his  interest  to  throw  the  responsibility 
off  himself.  If  the  vessel  is  not  valuable  enough 
to  discharge  the  lien,  or  the  owner  is  in  bad  cir- 
cumstances, and  the  master  solvent,  he  must  pay 
the  debt.  Instances  have  not  been  wanting  in  this 
court,  where  unjustifiable  endeavors  have  been  made 
by  masters  to  charge  the  ship  with  seamen's  wages : 
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in  some  cases,  where  funds  tad  been  furnislied  and  chap.io. 
misapplied;  in  otters,  to  secure  tliemselves.  But 
suppose  the  master's  testimony  given  in  a  proceed- 
ing in  rem,  and  a  decree  on  tlie  merits  against  the 
demand ;  the  success  of  the  seamen  in  a  prosecution 
in  personam,  thereafter,  if  their  circumstances  per- 
mitted further  proceeding,  would  be  hopeless.  I 
would  not  be  understood  so  to  apply  particular 
instances  as  to  affect  general  character  or  principles ; 
but  a  practice  liable  to  great  abuses  ought  to  be 
avoided,  and  other  testimony  may  be  procured. 
The  law  removes  from  testimony,  persons  even  re- 
motely interested,  especially  where  their  testimony 
is  not  the  only  proof  which  can  be  obtained.  Hav- 
ing, on  the  admiralty  side  of  this  court,  to  judge  of 
both  competency  and  credit,  I  wish  to  avoid 
exposing  myself  to  the  painful  task  of  rejecting 
testimony  for  want  of  credit.  Although  I  might 
not  be  often  placed  in  this  predicament,  yet  such  a 
situation  might  occur.  The  line  between  compe- 
tency and  credit  is  often  imperceptible,  and  difficult 
to  draw(«)." 

In  a  case  of  the  same  nature  which  occurred  a 
few  years  later,  the  captain  being  offered  as  a  wit- 
ness to  prove  the  libellant's  absence  from  duty,  the 
judge  said  that  in  these  cases  he  had  constantly 
refused  to  admit  the  captain.  He  was  liable  to  a 
suit  for  the  wages,  at  the  will  of  the  mariner,  who 
has  several  remedies,  though  he  can  have  but  one 
satisfaction.  Protests  had  been  entered  against  this 
opinion,  but  they  had  never  been  prosecuted.    It 

(a)  Jcmes  v.  The  Brig  PhcBnix,  1  Peters's  Adm.  Decisions,  201. 
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T0L^2.  -^ag  Ilia  Yidsli  that  the  point  should  be  put  in  a  shape 
to  be  determined  by  the  circuit  court.  The  master, 
he  conceived,  was  interested  in  the  result,  though 
not  immediately.  If  a  decree  passes  against  the 
seaman  in  a  suit  in  rem,  or  against  [for]  the  owner, 
it  may  be  given  in  evidence  to  repel  a  suit  against 
the  master.  The  master  was  therefore  adjudged  to 
be  incompetent(ffl). 

With  unfeigned  respect  for  the  opinions  of  the 
learned  judge  by  whom  these  decisions  were  pro- 
nounced, I  am  constrained  to  doubt  the  soundness 
of  the  grounds  on  which  he  has  placed  them.  At 
common  law,  a  plea  of  judgment  recovered  is  avail- 
able only  in  a  suit  between  the  same  parties ;  for 
where  several  persons  are  separately  liable,  they 
may  be  successively  sued  until  satisfaction  can  be 
obtained ;  and  an  unsuccessful  suit;  which  may  have 
failed  for  want  of  evidence,  and  by  which  no  fact 
may  have  been  certainly  ascertained,  is  no  impedi- 
ment to  another  suit  against  another  person  who 
may  also  be  liable  for  the  same  demand.  It  is  said, 
indeed,  that  to  a  suit  in  rem,  all  the  world  are  pai^ 
ties,  and  that  a  judgment  therein  is  conclusive.  The 
real  import  of  this  maxim  is  that  all  who  have  an 
interest  in  the  thing  have  a  right  to  make  themselves 
parties,  by  appearing  as  claimants,  or  otherwise  inter- 
vening for  their  interest,  and  that  all  persons  are 
therefore  bound  by  the  decree.  It  is  in  regard  to 
cases  of  municipal  seizure  that  this  doctrine  has  been 
most  frequently  asserted ;  and  in  relation  to  these, 
it  is  true  that  a  judicial  sentence  or  decree,  whether 

(a)  Malone  v.  The  Brig  Mary,  1  Peters's  Adm.  Decisions,  139. 
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of  condemnation  or  of  acquittal,  is  conclusive,  not  chap.  lo. 
only  with  respect  to  the  thing  seized,  but  also  with 
respect  to  the  incidental  rights  and  responsibilities 
of  the  parties  concerned.  'If  the  thing  is  condemned 
as  forfeited,  and  is  sold,  the  change  of  property  is 
absolute,  and  the  title  of  the  purchaser  is  incontro- 
vertible ;  if  it  is  acquitted  and  restored,  it  cannot,  I 
presume,  be  again  seized  and  proceeded  against  for 
the  same  offence.  An  acquittal  is  conclusive  against 
the  seizing  officer,  in  an  action  of  trespass  (unless, 
under  our  laws,  he  obtains  a  certificate  of  probable 
cause)  ;  and  a  sentence  of  condemnation  is  equally 
conclusive  in  his  favor(a).  In  other  words,  the  judg- 
ment is  conclusive  upon  the  point  of  forfeiture,  and 
consequently  with  respect  to  the  facts  from  which  it 
results.  This  follows,  indeed,  from  the  nature  of  the 
proceeding,  which  is  strongly  analogous  to  a  criminal 
prosecution.  The  seizure  is  made  in  consequence  of 
a  supposed  violation  of  a  penal  law ;  and  the  suit  is 

(a)  Vide,  inter  al.,  Rose  v.  Himely,  4  Cranch's  E.,  241 ;  Hudson  v. 
Guestier,  4  Oranch,  293;  S.  C,  6  Cranch,  281 ;  Williams  y.  Armroyd, 
7  Cranch,  423  ;  Slocum  v.  Mayberry,  2  Wheaton's  R.,  1 ;  Gelston  v. 
Hoyt,  3  Wheaton,  246 ;  Roscoe  on  Evidence  in  Ac.  at  N.  P.,  104.  The 
same  principles  are  applied  in  cases  of  capture.  The  doctrine  of  the 
conclusiveness  of  a  sentence  of  a  prize  court,  as  well  foreign  as  domestic, 
not  only  with  respect  to  the  subject  matter  on  which  it  is  pronounced, 
but  also  with  respect  to  the  facts  which  it  asserts  as  the  grounds  on 
which  it  proceeds,  was  first  firmly  established  in  the  English  courts 
by  the  decision  of  the  House  of  Lords,  in  the  case  of  Lothian  v.  Hender- 
son (3  Bos.  &  Pull.,  299).  The  doctrine  has  been  maintained  in  the 
courts  of  England,  particularly  as  applying  to  cases  of  insurance ;  and 
was  adopted  and  enforced  by  the  Supreme  Court  of  the  United  States 
in  the  early  case  of  Croudson  v.  Leonard,  4  Cranch's  R.,  434.  The 
case  of  Bolton  v.  Gladstone,  5  East's  R.,  155,  furnishes  an  instructive 
illustration  of  its  practical  operation. 

39 
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TOL^i.  against  the  thing  seized,  as  the  culpable  instrument 
of  the  oflfence.  The  government  is  the  prosecutor, 
and  asserts  a  title  to  the  entire  thing,  in  virtue  of  a 
forfeiture  accruing  from  the  alleged  offence ;  and  the 
question  to  be  determined  is,  whether  the  charge  is 
true.  As  in  a  criminal  trial,  it  is  a  question  of  guilty 
or  not  guilty ;  and  fhe  decision  of  it  ought,  upon 
general  principles,  to  be  equally  conclusive.  Seizures 
jure  helU  rest  substantially  upon  the  same  footing(«) : 
but  an  action  in  rem,  prosecuted  by  a  private  suitor,  is 
of  a  nature  in  some  respects  essentially  different ;  for 
though,  in  point  of  form,  it  is  against  the  thing,  it  is,  in 
effect,  against  the  owner ;  the  thing  being  arrested, 
and,  unless  bail  be  given,  detained  in  the  custody  of 
the  law,  merely  for  the  purpose  of  affording  the  means 
of  satisfying  the  libellant's  demand,  in  case  itshall  turn 
out  to  be  well  founded.  It  is  equally  true,  however,  in 
the  one  case  as  in  the  other,  that  all  persons  claiming 
an  interest  in  the  property  have  a  right  to  become 
parties  in  the  suit ;  and  it  follows,  therefore,  that  if 
a  decree  pass  in  favor  of  the  libellant,  and  the  thing 
be  sold  in  pursuance  of  the  decree,  to  satisfy  his 
demand,  the  purchaser  obtains  an  indefeasible  title : 

(a)  "  The  decree,"  say  the  Supreme  Court,  in  the  case  of  Gelslon 
V.  Hoyt  (3  Wheaton's  R.,  246),  ''  acts  upon  the  thing  in  controversy, 
and  settles  the  title  of  the  property  itself,  the  right  of  seizure,  and  the 
question  of  forfeiture.  If  its  decree  were  not  binding  upon  all  the 
world,  upon  the  points  which  it  professes  to  decide,  the  consequences 
would  be  most  mischievous  to  the  public.  In  cases  of  condemnation, 
no  good  title  to  the  property  could  be  conveyed,  and  no  justification 
of  the  seizure  could  be  asserted  under  its  protection.  In  case  of  acquit- 
tal, a  new  seizure  might  be  made  by  any  person  toties  quoties  for  the 
same  offence,  and  the  claimant  be  loaded  with  ruinous  costs  and  ex- 
penses." 
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and  on  the  other  handj  a  decree,  upon  the  merits,  in  ^'hap.  w. 
favor  of  the  claimant,  would  unquestionably  be  a  bar 
to  another  suit  for  the  same  cause  of  action,  against 
the  same  property,  in  whosesoever  hands  it  might 
be ;  and  probably  also  to  an  action  in  personam 
against  the  owner :  but  beyond  this,  I  can  discern 
no  sufficient  reason  for  ascribing  any  greater  efficacy 
to  a  decree  in  a  suit  in  rem  than  in  persona/m. 

But  the  familiar  maxim,  that  the  whole  world  are 
parties  to  a  suit  in  rem,  and  that  all  persons  are 
therefore  bound  by  the  decision,  has  been  solemnly 
adjudged  by  the  Supreme  Court  of  the  United 
States  to  be  subject  to  this  most  important  and  just 
limitation :  that  the  phrase,  "  the  whole  world," 
means  only  all  those  persons  who  have  an  interest 
in  the  thing  proceeded  against,  and  as  such  are  en- 
titled to  appear  in  court  and  contest  the  suit.  And 
it  was  accordingly  adjudged  that  a  sentence  of  con- 
demnation against  the  vessel  as  enemy's  property, 
and  therefore  lawful  prize,  was  not  binding  on  the 
owner  of  the  cargo ;  but  that  he  was  entitled,  not- 
withstanding the  decree,  to  contest  the  validity  of 
the  capture,  by  asserting  the  American  character  of 
the  vessel((z).  In  the  masterly  judgment  of  the 
court,  delivered  by  Chief  Justice  Makshall,  he  ob- 
serves, "The  reason  on  which  this  dictum  stands 
will  determine  its  extent.  Every  person  may  make 
himself  a  party,  and  appeal  from  the  sentence ;  but 
notice  of  the  controversy  is  necessary  in  order  to 
become  a  party,  and  it  is  a  principle  of  natural 

(o)  The  Mary,  9  Cranch's  R.,  126  (3  Curtis's  Decis.  S.  C,  292). 
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Youi.  justice,  of  universal  obligation,  that  before  the  rights 
of  an  individual  be  bound  by  a  judicial  sentence,  he 
shall  have  notice,  either  actual  or  implied,  of  the 
proceedings  against  him.  Where  these  proceedings 
are  against  the  person,  notice  is  served  persopally, 
or  by  publication ;  where  they  are  m  rem,  notice  is 
served  upon  the  thiifg  itself.  This  is  necessarily 
notice  to  all  those  who  have  any  interest  in  the 
thing,  and  is  reasonable,  because  it  is  necessary,  and 
because  it  is  the  part  of  common  prudence  for  all 
those  who  have  any  interest  in  it  to  guard  that  inte- 
rest by  persons  who  are  in  a  situation  to  protect  it. 
Every  person,  therefore,  who  could  assert  any  title 
to  the  Mary  has  constructive  notice  of  her  seizure, 
and  may  fairly  be  considered  as  a  party  to  the  libel ; 
but  those  who  have  no  interest  in  the  vessel,  which 
could  be  asserted  in  a  court  of  admiralty,  have  no 
notice  of  her  seizure,  and  can,  on  no  principle  of 
justice  or  reason,  be  considered  as  parties  in  the 
cause,  so  far  as  respects  the  vessel.  When  such  per- 
son is  brought  before  a  court  in  which  the  fact  is 
examinable,  no  sufficient  reason  is  perceived  for  pre- 
cluding him  from  reexaming  it.  The  judgment  of 
a  court  of  common  law,  or  the  decree  of  a  court  of 
equity,  would  under  such  circumstances  be  reexamin- 
able  in  a  court  of  law,  or  a  court  of  equity ;  and  no 
reason  is  discerned  why  the  sentence  of  a  court  of 
admiralty,  un<Jer  the  same  circumstances,  should  not 
be  reexaminable  in  a  court  of  admiralty.  This 
reasoning  is  not  at  variance  with  the  decision  that 
the  sentence  of  a  foreign  court  of  admiralty,  con- 
demning a  vessel  or  cargo  as  enemy  property,  is 
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conclusive  against  the  underwriters,  on  a  policy  in  chap.io. 
which  the  property  is  warranted  to  be  neutral.  It 
is  not  at  yariance  with  that  decision,  because  the 
question  of  prize  is  one  of  which  courts  of  law  have 
no  direct  cognizance,  and  because  the  owners  of  the 
vessel  and  cargo  were  parties  to  the  libel  against 
them." 

It  is  stated  by  Mr.  Duwlap,  that  in  suits  by  sea- 
men for  wages,  whether  against  the  ship  or  the 
owners,  the  master  is  not  generally  admitted  as  a 
competent  witness  for  the  defence,  in  the  District 
Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. He  informs  us,  however,  that  on  the 
authority  of  The  Lady  Ann,  above  cited,  a  master 
was,  in  that  court,  allowed  to  testify  in  a  peculiar 
case,  to  establish  the  fact,  in  a  suit  for  wages,  that 
the  libellant  had  been  guilty  of  smuggling  in  a 
foreign  port,  and  that  the  master  had  paid  a  grati- 
fication to  a  custom-house  officer,  in  order  to  prevent 
a  prosecution  ;  the  owners  claiming  to  have  the  sum 
so  paid  deducted  from  the  wages  demanded,  and 
offering  security  for  any  sum  that  might  be  re- 
covered («), 

In  another  case,  in  the  District  Court  for  the 
Pennsylvania  District,  in  which  the  master  was 
offered  and  rejected  as  a  witness,  the  validity  of 
the  defence  depended  on  the  legality  of  the  acts  of 
the  master.  It  was  a  suit  in  rem  for  wages,  in  be- 
half of  the  mate  of  the  ship,  whom  the  master  had 
taken  it  upon  himself,  during  the  voyage,  to  displace 

(a)  Dunlap's  Adm.  Practice,  244. 


310  ADMIRAITY  PRACTICE. 

TOL^i.  and  send  before  tlie  mast,  for  alleged  negligence 
and  disobedience  of  orders.  The  libellant  claimed 
the  amount  stipulated  to  be  paid  to  Jiiqi  as  maite, 
and  his  demand  was  resisted  on  the  ground  of  his 
alleged  misconduct  and  degradation.  The  master 
having  been  offered  as  a  witness  to  maintain  this 
defence,  the  judge,  in  fef using  to  permit  him  to  be 
sworn,  referred  to  his  practice  of  rejecting  such 
testimony,  and  added,  as  a  further  reason  for  ad- 
hering to  this  rule,  that,  "  the  master  is  answerable 
to  the  owners  for  damages  accruing  to  them  by  his 
improper  and  illegal  discharge  of  mariners(a)." 

On  this  ground,  as  already  intimated,  a  master 
was  held  to  be  incompetent  by  Judge  Ware.  It 
was  a  suit  in  rem  for  wages,  in  which  the  owners 
set  forth  in  their  answer,  and  claimed  to  have 
deducted,  several  charges  against  the  libellant. 
The  libellant,  while  at  Matanzas,  was,  by  the  pro- 
curement of  the  master,  for  some  alleged  misconduct, 
put  in  prison  and  detained  several  days ;  and  among 
the  deductions  claimed,  one  was  the  expenses  of 
this  imprisonment,  and  another  the  expense  of 
hiring  another  hand  to  supply  the  place  of  the 
libellant  while  in  prison.  "These  are  expenses," 
said  the  learned  judge,  "  which  the  master  pays, 
and  charges  to  the  owner  among  the  expenses  of 
the  voyage.  It  is  very  certain  that  the  master  can- 
not charge  the  owner  with  this  expense,  unless  he 
can  show  by  satisfactory  proof  that  the  imprison- 

(a)  Th&  Huntress,  1  Peters's  Adm.  Decisions,  244.  As  to  the 
competency  of  a  mate  who,  by  the  death  of  the  captain  during  the 
voyage,  became  master,  see  ibid.,  p.  247,  note. 
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ment  was  required  by  the  urgency  of  the  case,  and  ^^^  ^'>- 
called  for  by  the  interest  of  the  owners.  If  it  were 
unnecessary  and  unjustifiable,  the  master  would  be 
liable  himself  for  the  expenses  and  all  the  damages 
which  his  own  wrongful  act  had  occasioned,  besides 
being  liable  to  the  seaman  for  his  personal  wrong. 
The  master  is  introduced  as  a  witness  to  justify  this 
imprisonment  and  throw  the  expenses  on  the  sea- 
man, and  thus  exonerate  himself  from  his'liability. 
For  this  purpose,  the  master  is  clearly  an  inadmissible 
witness(a)." 

Upon  the  general  question  of  the  competency  of 
the  master,  where  the  defence  set  up  does  not 
originate  in  his  own  acts,  Judge  Wabe,  referring 
to  the  doctrines  uniformly  acted  upon  in  the  Dis- 
trict Court  of  the  Pennsylvania  District  during  the 
presidency  of  Judge  Petees,  deemed  it  unnecessary 
to  express  any  opinion.  His  language,  however, 
appears  to  infer  very  serious  doubts  of  the  sound- 
ness of  these  doctrines. 

The  principle  laid  open  and  applied  by  Judge 
"Ware  was  acted  on  in  a  recent  highly  important 
and  instructive  case,  decided  on  appeal  in  the 
Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts (5).  It  was  an  action  inpersonam 
on  a  contract  of  affreightment,  against  the  owners 
of  a  steamboat,  to  recover  the  value  of  a  package 
of  bank  notes  delivered  to  the  master  at  Nantucket, 
to  be  carried  for  reasonable  freight  to  New  Bedford, 

(a)  The  William  Harris,  Ware's  R.,  367,  371. 
(6)  The  Citizens^  Bank  v.  The  Nantucket  Steamboat  Company,  2 
Story's  R.,  16. 
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voi^s.  and  wWcli  were  lost,  as  it  was  alleged,  through 
want  of  proper  care.  In  order  to  establish  the 
competency  of  the  master  as  a  witness  for  the 
respondents,  they  executed  a  release  to  him  of  all 
liability  to  them  on  account  of  the  subject  matter 
of  the  suit.  The  release  was  subjected  to  very 
severe  scrutiny  («) ;  but  no  doubt  seems  to  have 
been  entertained  of  its  necessity,  nor,  admitting  it 
to  have .  been  sufficiently  proved,  and  to  be  valid, 
of  its  sufficiency  to  render  the  master  competent. 

These  cases,  it  will  be  seen,  turn  upon  a  principle 
altogether  distinct  from  that  of  the  conclusiveness 
of  a  decree  in  rem,  asserted  by  Judge  Peters  as  the 
ground  on  which  he  held  the  master  to  be  an  incom- 
petent witness  for  the  owner  in  a  suit  for  wages. 
The  same  principle  is  enforced  in  the  courts  of  com- 
mon law.  Thus  in  an  action  against  an  insurer,  to 
recover  a  loss  on  a  policy  of  insurance  on  a  ship  and 
goods,  it  appearing  that  the  loss  was  occasioned  by 
barratry,  the  captain  of  the  vessel  was  called  by  the 
defendant  to  prove  that  the  barratrous  acts  were 

(a)  The  deposition  of  the  master  had  been  taken ;  and  he  was 
asked,  upon  his  direct  examination  in  behalf  of  the  respondents,  if  he 
had  received  from  them  a  release.  He  answered  that  he  had,  and  pro- 
duced the  paper  and  annexed  it  to  his  answer.  It  being  objected  that 
it  ought  nevertheless  to  have  been  proved  by  a  subscribing  witness, 
the  objection  was  held  to  be  untenable.  It  was  further  objected  that 
the  release  could  not  operate  to  discharge  the  master  from  the  damages 
which  might  be  recovered  by  the  libellants,  because  it  was  not  a  re- 
lease of  a  present  but  of  a  future  interest,  not  yet  vested  in  the  re- 
leasors. But  it  was  held  that  however  valid  such  an  objection  might 
be  to  a  release  of , future  damages  for  future  acts,  it  was  untenable 
against  a  release  of  future  damages  for  past  acts ;  and  the  objection 
was  overruled. 
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committed  with  the  knowledge  and  by  the  consent  «^hap..io 
of  the  owners ;  and  not  having  a  release,  he  was 
held  to  be  incompetent,  on  the  ground  that  if  the 
plaintiff  recovered  a  verdict,  the  defendant  might 
maintain  an  action  against  the  master,  the  loss  having 
arrisenfrom  his  act(a). 

I  must  not  omit,  however,  here  to  notice  a  case 
in  which  Mr.  Justice  Stoey  seems,  though  with  great 
hesitation,  to  have  adopted  the  views  of  the  subject 
entertained  by  Judge  Petees.  It  was  a  suit  on  a 
bottomry  bond  given  by  the  master  of  the  ship,  for 
moneys  taken  up  at  Calcutta  for  repairs.  The  de- 
fence was  that  the  repairs  were  unnecessary ;  and, 
at  the  hearing,  the  deposition  of  the  master  being 
offered  in  evidence  by  the  Jibellant,  to  prove  the 
necessity  of  the  repairs  in  question,  it  was  objected 
to  by  the  counsel  for  the  respondents,  on  the  ground 
of  the  incompetency  of  the  master. 

In  this  case,  it  will  be  perceived,  the  master  was 
called  to  testify  against  the  owners,  and  for  the  pur- 
pose of  disproving  the  defence  set  up  by  them,  where, 
in  the  event  of  their  success,  he  would  himself  be 
personally  responsible  to  the  libellant.  He  had, 
therefore,  a  direct  interest  in  the  event  of  the  suit, 
under  this  aspect,  inasmuch  as  his  evidence  would 
tend  to  his  own  exoneration ;  but  on  the  other  hand, 

(a)  Bird  v.  Thompson,  1  Espinasse's  N.  P.  R.,  339.  Lord  Ken- 
ton, before  whom  the  cause  was  tried,  said,  that  "  though  he  knew  of 
no  action  of  that  sort  ever  having  been  brought,  yet  he  conceived  that 
wherever  a  man  acted  contrary  to  his  duty,  whereby  another  received 
a  damage,  or  was  rendered  responsible  or  liable  to  damages,  he  might 
maintain  an  action  ex  delicto  against  the  person  who  had  so  subjected 
him." 

40 
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voL^j.  if  lie  iiad  abused  his  trust  as  the  agent  of  his  owner, 
and  thereby  subjected  him  to  loss,  he  would,  upon 
general  principles,  be  responsible  therefor  to  the 
owner. 

The  question  then  was,  Mr.  Justice  Stoet  said, 
whether  he  stood  indifferent  from  an  opposing  inte- 
rest ;  and  this  depended  on  the  question,  whether 
a  decree  affirming  the  validity  of  the  bond  would 
be  conclusive  in  his  favor,  as  to  the  necessity  of  the 
repairs,  in  a  suit  brought  against  him  by  the  owner. 
The  learned  judge  was  of  opinion  that  it  would, 
upon  the  grounds :  1,  that  a  decree  in  rem^  as  to  the 
point  directly  decided  in  it  (as  that  of  the  necessity 
of  repairs  must  be  in  the  case  before  him),  is  con- 
clusive in  all  other  cases ;  and,  2,  that  in  order  to 
found  his  claim  against  the  master  for  loss  and 
damage,  the  owner  would  be  obliged  to  produce 
the  proceedings  and  decree  in  admiralty,  which, 
when  produced,  would  be  evidence  not  merely  of 
the  fact  of  the  decree  of  sale,  but  also  of  the  validity 
of  the  bottomry  bond,  and  of  course  of  the  necessity 
of  the  repairs. 

In  support  of  these  propositions,  he  cited  two  of 
the  cases  (a)  above  referred  to  of  forfeiture,  and  the 
cases  decided  by  Judge  Peters.  He  also  cited  and 
relied  upon  the  case  of  The  Moeter^  decided  in  the 
English  admiralty,  under  (as  already  shown)  an 
entire  misapprehension  of  its  real  import,  and  con- 
trary to  what  appears  to  have  been  the  impression 

(a)  Rose  v.  Himely,  4  Cranch's  R.,  241  (2  Ourtis's  Decis.  S.  C, 
87) ;  Gelston  v.  Hoyt,  3  Wheaton's  R.,  246  (4  Curtis'e  Decis.  S.  C, 
211). 
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of  Lord  Stowell,  and  the  counsel  by  whom  it  was  ^^^  ^°- 
argued.  But  after  thus  asserting  the  conclusiveness 
of  the  decree  as  to  the  necessity  of  the  repairs,  as 
evidence  for  the  master  in  a  suit  brought  against 
him  by  the  owners,  he  subsequently  observes :  "  I 
do  not  say  that  it  is  conclusive ;  that  is  not  necessary 
to  say  in  the  point  of  view  in  which  I  am  now  look- 
ing to  the  case.  It  is  sufficient  if  it  he  prima  facie 
evidence  in  the  case,  in  favor  of  the  master.  If  it 
be  the  latter  only,  can  he  be  a  witness,  thus  to  create 
evidence  in  his  own  favor  in  such  a  suit  ?  I  think 
not.  But  if  it  be  evidence  at  all  in  such  a  suit  (and 
that  it  is,  cannot  be  doubted),  then  it  seems  to  me 
that  it  must  be  conclusive  as  to  the  very  hinge  of 
the  controversy."  After  adverting  to  certain  cases 
at  common  law(«),  cited  at  the  bar  by  the  counsel 
for  the  respondent,  to  which  he  concede  the  diffi" 
culty  of  giving  a  satisfactory  answer,  he  concludes 
as  follows  :  "  If  these  cases  are  not  reconcilable  with 
the  principles  which  I  have  already  stated,  I  shall 
still  adhere  (at  present)  to  the  doctrine  that,  in  pro- 
ceedings in  rem,  turning  upon  the  very  point  of  the 
necessity  of  the  repairs,  the  master  is  not  a  competent 
witness.  At  the  same  time,  I  am  ready  to  confess 
that  I  am  not  confident  that  this  opinion  rests  upon 
grounds  so  dear,  that  it  ought  not  to  yield  to  a 
settled  course  of  practice  ;  and  I  greatly  fear  that 
there  is  no  authority  which  directly  sustains  it." 
An  examination  of  the  positions  of  this  decision, 

(a)  Evans  r.  Williams,  7  Term  R.,  481,  note ;  Milward  v.'  Hallet, 
2  Gaines's  R..  77 ;  Rocher  v.  Busker,  1  Starkie's  R.,  27. 
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voL^2.  sufficiently  full  to  be  satisfactory  or  useful,  would 
require  an  extent  of  space  which  cannot  with  pro- 
priety be  here  devoted  to  the  purpose,  and  they 
must  be  left  therefore  to  the  consideration  and 
judgment  of  the  reader.  For  having  already  dwelt 
at  so  much  length  upon  the  question  of  the  master's 
competency  as  a  witness  in  suits  in  rem  to  which 
his  owners  are  parties,  I  trust  the  practical  impor- 
tance of  the  subject,  and  the  uncertainty  in  which 
it  is  to  some  extent  involved,  will  be  deemed  a 
sufficient  apology.  Perhaps  it  would  be  safe  to 
conclude,  that  when  the  case  involves  the  legality 
or  propriety  of  the  master's  conduct,  so  that  in  the 
event  of  a  recovery  the  master  would  consequently 
be  responsible  to  the  owner,  a  release  from  the 
owner  is  necessary ;  and  that  in  other  cases,  unless 
the  master  is  to  be  excluded  upon  some  ground  of 
supposed  expediency  peculiar  to  the  American 
courts  of  admiralty,  his  evidence  is  admissible,  sub- 
ject to  the  jealous  scrutiny  of  the  court. 
Whether         rpj^^  questiou  has  been  agitated  in  the  American 

what  cases  ^ 

bo^witSeTsM  courts  of  admiralty,  whether  mariners  who  have 
oiheT''  engaged  in  the  same  voyage  out  of  which  the  suit 
arises,  and  who  have  a  common  interest  in  the  point 
in  contest,  are  competent  witnesses  for  each  other. 
It  was  held  by  Judge  Petees  that  they  were  not. 
In  a  case  which  came  before  him  in  1805,  he  said 
that,  on  the  point  of  admitting  seamen  to  be  wit- 
nesses for  each  other,  it  was  settled  in  that  court 
that  one  seaman  cannot  be  witness  for  another,  if 
the  witness  and  the  party  have  a  common  interest 


EVIDENCE.  317 

in  the  point  in  contest(a).  But  in  an  early  case  chap.io. 
before  Mr.  Justice  Stoet,  lie  decided,  upon  a  full 
examination  and  discussion  of  this  question,  that 
there  was  no  sufficient  reason,  founded  either  in  au- 
thority or  justice,  for  departing  from  the  common 
law  rule,  which  excludes  a  witness  on  the  ground 
of  interest  only  when  he  has  a  direct  -interest  in  the 
event  of  the  suit,  and  regards  an  interest  in  the 
question  as  an  objection  going  to  the  credit  only, 
and  not  to  the  competency  of  the  witness(5).  The 
doctrine  laid  down  by  Mr.  Justice  Stoet  is  believed 
to  be  now  generally  acquiesced  in. 

It  has  been  stated  in  an  antecedent  chapter,  that  I^ey  can  be 

/«  -1,1  Tvitnesses 

seamen  suing  lor  wages  earned  on  the  same  voyage,  for  each 
are  required,  by  the  act  of  Congress  for  the  govern-  i^lf^e 
ment  and  regulation  of  seamen  in  the  merchant  w^S^ 
service,  to  join  in  one  and  the  same  action.     The 
contracts  entered  into  by  the  several  persons  res- 
pectively,   composing   the    crew  of   a  ship,    and 
evidenced  by, the  shipping  articles,  are  nevertheless 
wholly  distinct,  insomuch  that  at  common  law  they 
cannot  maintain  a  joint  action  for  wages,  and  are 
competent  witnesses  for  each  other;   and  even  in 
the  admiralty,  the  joint  suit  is  treated  throughout 

(a)  Thompson  v.  The  Philadelphia,  1  Peters's  Adm.  Decisions, 
210.  Nevertheless  the  defence  in  that  case,  which  was  a  suit  for 
wages,  being  that  the  libellant  had  failed  to  render  himself  on  board 
at  the  appointed  hour,  another  seaman  who  stood  charged  on  the  log- 
book with  some  delinquency,  and  who  also  had  a  like  controversy 
with  the  owners,  was  admitted  as  a  witness  to  prove  a  special  indul- 
gence given  by  the  master  to  the  libellant  individually,  beyond  the 
hour  named  in  the  shipping  articles. 

(b)  Spurr  v.  Pearson,  1  Mason's  R.,  104. 


co-iibeltanta 
in  a  suit  for 
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vol.  2.  as  but  the  joinder  of  distinct  causes  of  action,  pro- 
secuted by  distinct  parties,  and  to  be  severally 
adjudicated  according  to  their  respective  merits. 
It  has  been  supposed,  therefore,  by  a  learned 
writer,  and,  it  must  be  conceded,  with  no  slight 
appearance  of  reason  and  justice,  that  the  compe- 
tency of  mariners  to  be  witnesses  for  each  other 
ought  not  to  be  affected  by  their  joinder  as  co-libel- 
lants ;  and  it  is  stated  by  the  same  writer  to  have 
been  the  practice  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts  to  obtain 
permission  of  the  court,  in  suits  for  wages,  to  strike 
out  from  the  libel,  or  to  omit  in  instituting  the 
suit,  those  parties  whose  testimony  may  be  re- 
quired (a).  This,  of  course,  can  only  be  done  for 
the  purpose  of  avoiding  the  apparant  anomaly  of 
permitting  a  party  to  the  record  to  become  a  wit- 
ness in  the  suit;  and  as  the  practice  affords  no 
security  against  falsehood,  and  is  moreover  at  variance 
with  the  act,  it  may  be  worthy  of  consideration 
whether  it  would  not  be  preferable  to  omit  it,  and 
receive  the  testimony  notwithstanding. 
Bappietory       By  ths  aucicnt  civU  law,  proof  was  distinguished 

oath  of  the      ,  n     i      i  /«  /■  7  7        ■ 

party.  into  full  and  half  proof — plena  probatw^  and  pro- 
hatio  semiplena.  "  Full  proof,"  says  Browne,  "  con- 
sisted in  confessions,  testimony  of  witnesses,  public 
written  instruments  and  deeds,  oaths  and  presump- 
tions. The  prohatio  semiplena  was  made  by  one 
witness,  by  private  books  of  account,  by  common 
fame,   and    by  comparison   of  handwriting.    The 

(a)  See  Dunlap's  Adm.  Practice,  239. 
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conjunction  of  two  half  proofe,  of  course,  produced  oH;^"- 
a.  plena  probatio.  O&tlas,  wer&  voluntary^  necessary^ 
sia&judvyial :  the  first  requires  no  explanation ;  the 
second  was  imposed  by  the  judge  upon  one  party 
at  the  request  of  the  other,  the  latter  agreeing  to 
be  determined  by  it,  i.  e.,  the  plaintiff  or  defendant 
said,  I  will  give  up  the  point  if  my  opponent  will 
swear  to  his  cause  of  action:  but  this,  as  I  have 
observed,  is  totally  unlike  a  special  personal  answer. 
Judicial  oaths  were  imposed  by  the  judge,  of  his 
own  mere  motion.  The  last  comprehended  the 
suppletory,  administered  to  him  who  had  made  but 
half  proof;  and  the  purgatory,  to  him  against 
whom  presumptions  and  circumstances  militated- 
Though  a  single  witness  made  but  an  half  proofi 
yet  there  were  exceptions  to  this  general  rule  ;  as  if, 
in  cases  of  great  difficulty,  no  other  evidence  could 
possibly  be  had,  or  in  unimportant  causes,  or  where 
the  witness  was  of  very  extraordinary  rank  or 
character:  and,  on  the  other  hand,  sometimes  a 
private  writing  was  no  evidence  at  all,  as,  for 
instance,  on  behalf  of  the  writer  or  party  himself, 
unless  produced  by  his  adversary ;  though  now,  says 
HEiNEConrs,  in  Germany,  a  merchant's  books  of 
accounts  rightly  and  duly  kept,  authenticated  and 
produced,  shall  entitle  him  to  have  the  suppletory 
oath  administered  to  him :  and  in  general,  where 
half  proof  has  been  made,  the  suppletory  oath,  or 
oath  of  the  party,  is  to  be  superadded  to  make  full 
proof (flj)." 

(a)  2  Browne's  Oiv.  and  Adm.  Law,  370,  383,  384,  385,  386.    See 
also  Gierke's  Adm.  Praxis,  tit.  47,  and  additions  thereto  by  Hall,  p.  93. 
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TOL^a.  ^  practice  similar  to  that  here  described,  of  ad- 
mitting the  party  to  his  suppletory  oath,  for  the 
purpose  of  supplying  a  deficiency  of  his  evidence 
alnmde,  was  introduced  many  years  ago,  in  regard 
to  one  description  of  suits,  into  the  courts  of  the 
State  of  New-York,  by  a  decision  of  the  Supreme 
Court  of  the  State,  asserting  the  right  of  the 
plaintiff  in  an  action  for  the  recovery  of  a  book 
account,  under  certain  limitations,  to  swear  to  the 
truth  of  his  charges  against  the  defendant.  A 
similar  practice  is  understood  also  to  prevail  in  seve- 
ral of  the  other  states ;  and  it  is  stated  by  Mr. 
DuNLAP  to  be  the  constant  practice  in  the  District 
Court  of  the  United  States  for  the  District  of  Massa- 
chusetts, to  receive  the  oath  of  a  party  in  support 
of  his  book  charges(a).  This  rule  was  recognized 
also  in  a  case  in  the  District  Court  of  the  United 
States  for  the  District  of  Maine ;  and  it  was  held 
that  charges  made  by  the  master  against  a  seaman, 
for  advances  in  the  course  of  the  voyage,  might 
accordingly  be  verified  by  the  suppletory  oath  of 
the  master(J). 
be^gweV  •'■*  ^<^*  unfrequently  happens  that,  from  abundant 
am?nation'  cautlou,  wltuesscs  are  examined  de  bene  esse,  whom 
it  is  intended  nevertheless  to  produce,  and  who  are 
in  fact  produced  at  the  hearing,  to  testify  orally ;  and 
it  may  not,  on  this  account,  be  a  useless  precaution 
to  suggest  the  expediency,  whenever  in  such  cases 
it  is  apprehended  that  a  release  may  be  necessary, 

(a)  Dunlap's  Adm.  Practice,  287. 

(6)  The  David  Pratt,  Ware's  R.,  495,  505. 
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of  having  it  given  before  the  examination  of  the  ohap^io. 
witness  de  h&ne  esse,  although  no  objection  to  his 
competency  should  then  be  made  ;  for  when  a  wit- 
ness has  testified  in  the  cause  without  a  release, .  it 
may  at  least  be  questionable  whether  a  subsequent 
release  ought  to  be  deemed  sufficient  to  render  him 
competent  to  testify  anew.  Depositions,  moreover, 
are  often  taken  in  the  absence  of  the  adverse  party ; 
and  though  he  be  present,  he"  may  not  be  apprised 
of  the  interest  of  the  witness:  in  which  cases,  he 
will  be  entitled  at  the  hearing  to  object  to  the  read- 
ing of  the  deposition ;  and  for  this  reason,  also,  it 
may  be  advisable  to  release  the  witness  beforehand. 

in.  DocuMENTART  Evidence. 

The  principles  which  regulate  and  determine 
the  competency,  the  authentication  and  the  effect 
of  written  evidence  in  courts  of  admiralty,  being 
essentially  the  same  as  those  which  prevail  in  other 
courts,  any  general  disquisition  upon  the  subject 
would  be  unsuitable  in  this  place  —  a  summary 
notice  of  a  few  particulars  being  all  that  the 
occasion  requires. 

The  several  states  of  the  American  Union  being,  Legisiatiye 

°'    acts  Judicial 

as  such,  independent  and  foreign  with  respect  to  ?°cOTd?of 
each  other,  it  was  deemed  necessary  by  the  framers  states. 
of  the  Constitution  of  the  United  States  to  guard 
against  the  inconveniences  likely  to  result  from  this 
relation,  in  judicial  proceedings,  by  ordaining  that 
"  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state ;"  and  empowering  Congress, 
41 
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TOT^ 2.  « }5y  general  laws,"  to  " prescribe  the  manner  in  whicli 
sucL.  acts,  records  and  judicial  proceedings  shall  be 
proved,  and  the  effect  thereof(a)," 

In  pursuance  of  this  authority,  it  was,  at  the  second 
session  of  Congress,  enacted,  "  That  the  acts  of  the 
legislatures  of  the  several  states  shall  be  authenti- 
cated by  having  the'  seal  of  their  respective  states 
af&xed  thereto :  That  the  records  and  judicial  pro- 
ceedings of  the  courts  of  any  state  shall  be  proved 
or  admitted,  in  any  other  court  within  the  United 
States,  by  attestation  of  the  clerk  and  the  seal  of 
the  court  annexed,  if  there  be  a  seal ;  together  with 
a  certificate  of  the  judge,  chief  justice  or  presiding 
magistrate,  as  the  case  may  be,  that  the  said  attesta- 
tion is  in  due  form.  And  the  said  record  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from  whence  the 
said  records  are  or  shall  be  taken  (3)." 

And,  by  a  supplemental  act,  it  is  further  enacted, 
"That  all  records  and  exemplifications  of  office  books, 
which  are  or  may  be  kept  in  any  public  office  of  any 
state,  not  appertaining  to  a  court,  shall  be  proved 
or  admitted  in  any  court  or  office  in  any  other  state, 
by  the  attestation  of  the  keeper  of  the  said  records 
or  books,  and  the  seal  of  his  office  thereto  annexed, 
if  there  be  a  seal ;  together  with  a  certificate  of  the 
presiding  justice  of  the  court  of  the  county  or  district, 
as  the  case  may  be,  in  which  such  office  is  or  may 

(a)  Constitution,  art.  4,  §  1. 

(6)  Act  of  May  26, 1790,  ch.  11 ;  1  Stat,  at  Large,  122. 
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be  kept ;  or  of  the  governor,  the  secretary  of  state,  chap.io. 
the  chancellor  or  keeper  of  the  great  seal  of  the 
state,  that  the  said  attestation  is  in  due  form,  and 
by  the  proper  officer ;  and  the  said  certificate,  if 
given  by  the  presiding  justice  of  the  court,  shall  be 
farther  authenticated  by  the  clerk  or  prothonotary 
of  the  said  court,  who  shall  certify,  under  his  hand 
and  the  seal  of  his  office,  that  the  said  presiding 
justice  is  duly  commissioned  and  qualified;  or  if 
the  said  certificate  be  given  by  the  governor,  the 
secretary  of  state,  the  chancellor  or  keeper  of  the 
great  seal,  it  shall  be  under  the  seal  of  the  state  in 
which  such  certificate  is  made.  And  the  said  records 
and  exemplifications,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them,  in  every 
court  and  office  within  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  or  offices  of  the 
state  from  whence  the  same  shall  be  taken."  And 
it  is,  by  the  same  act,  further  declared  "  That  all  the 
provisions  of  this  act,  and  the  act  to  which  this  is  a 
supplement,  shall  apply  as  well  to  the  public  acts, 
records,  office  books,  judicial  proceedings,  courts  and 
offices  of  the  respective  territories  of  the  United 
States,  as  to  the  public  acts,  records,  office  books, 
judicial  proceedings,  courts  and  offices  of  the  several 
states(a)." 

Legislative  acts  are  sufficiently  authenticated  by  LegiaiatiTo 
having  the  seal  of  the  state  affixed  to  the  copies 
thereof,  no  other  formality  being  required  by  the 
statute ;  and  in  the  absence  of  any  proof  to  the  con- 

(a)  Act  of  March  27, 1804,  ch.  56 ;  2  Stat,  at  Large,  298. 
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voL^2.  trary,  the  seal  will  be  presumed  to  have  been  affixed 
by  an  officer  having  the  custody  thereof,  and  having 
competent  authority  to  do  the  act(a). 
EeoOTds  of  j^  authenticating  the  records  and  j  udicial  proceed- 
ings of  a  state  court,  the  directions  of  the  act  are  to 
be  strictly  pursued ;  and  a  certificate  from  the  pre- 
siding judge,  that  thff  person  whose  name  is  signed 
to  the  attestation  is  clerk  of  the  court,  and  that  the 
signature  is  his  proper  handwriting,  without  stating 
that  the  attestation  is  m  due  form,  has  accordingly 
been  held  insufficient(5) ;  but  whatever  may  be 
the  form  of  the  attestation,  the  required  certificate, 
that  it  is  in  due  form,  is  conclusive  evidence  that 
it  is  so(c). 
effertof*"^  With  respect  to  the  force  and  effect  of  a  judg- 
Sth?™^  ment  rendered  iu  one  state,  in  the  courts  of  other 

of  other  ,  •  i        i  i 

states.  states,  it  has  been  a  vexed  question  whether  the 
judgment  is  to  be  regarded  as  a  foreign  judgment, 
and  so  inconclusive ;  or  as  a  domestic  judgment,  and, 
as  such,  conclusive  upon  the  rights  of  the  parties : 
but  after  much  controversy,  this  question  has  long 
been  settled.  The  Constitution,  in  conformity  with 
a  principle  of  the  common  law,  founded  in  comity, 
secures  the  admissibility  of  such  records  as  evidence, 
but  leaves  it  to  Congress  to  prescribe,  first,  the  tests 
of  their  genuineness ;  and,  secondly,  their  legal  effect 

(a)  The  United  States  v.  Amedy,  11  Wheaton's  R.,  392  (6  Curtis's 
Decis.  S.  C,  638). 

(6)  Drummond's  Administrators  v.  Magruder  ^  Co.'s  Trustees, 
9  Cranch's  R.,  222  (3  CurtU's  Decis.  S.  C,  290). 

(c)  Ferguson  t.  Harwood,  7  Cranch's  R.,  408  (2  Curtis's  Decis.  S. 
C,  596). 
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as  evidence.  Congress  has  exercised  this  power;  ohap.io. 
and,  in  regard  to  the  latter  branch  of  it,  have  made 
a  duly  authenticated  record,  out  of  its  proper  state, 
equivalent  to  the  record,  in  its  proper  state.  It  is 
therefore  evidence  of  the  highest  nature,  viz.,  record 
evidence,  and  not  to  be  contradicted  but  by  a  plea 
of  nvl  tiel  record.  Not  that  a  record  thus  authenti- 
cated is  held  to  be  absolutely,  and  under  all  circum- 
stances, conclusive,  so  as  in  all  cases  necessarily  to 
preclude  every  other  plea ;  for  this  would  be  to  give 
it  an  efficacy  superior  to  what  the  original  would  pos- 
sess in  the  state  where  the  judgment  was  pronounced ; 
but  the  principle  established  is,  that  the  record  of  a 
judgment  of  a  state  court,  duly  authenticated,  shall 
have  the  same  credit,  validity  and  effect  —  and  that 
the  same  pleas  in  a  suit  on  it,  and  none  others,  would 
be  good  —  in  the  courts  of  every  other  state,  as  in 
the  courts  of  the  state  where  it  is  rendered.  The 
proper  inquiry,  therefore,  in  every  case,  is,  what 
would  be  the  effect  of  the  record  in  that  state  (a). 

The  constitutional  and  legislative  provisions  in 
question  are  not,  however,  to  be  understood  as  im- 
posing any  restriction  upon  the  power  of  the  states 
to  legislate  upon  the  remedy  in  suits  on  the  judg- 
ments of  other  states,  except  so  far  as  the  merits  of 
the  original  suit  are  concerned.  The  judgment  is 
to  be  regarded  as  a  debt  of  record,  not  examinable 

(a)  Mills  V.  Duryee,  7  Cranch's  R.,  481  (2  Curtis's  Decis.  S.  C, 
631) ;  Hampton  t.  M'Connel,  3  Wheaton's  R.,  234  (4  Curtis's  Decis. 
S.  C,  207) ;  Mayhem  v.  Thatcher,  6  Wheaton's  R.,  129  (5.  Curtis's 
Decis.  S.  C,  3);  Hopkins  v.  Lee,  6  Wheaton's  R.,  109  (Curtis's 
Decis.  S.  C,  26). 
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voL^2.  on  tlie  merits ;  but  in  other  respects,  it  is  subject  to 
the  lex  fori.  And  therefore  in  an  action  instituted 
in  one  state  on  a  judgment  obtained  in  another,  a 
statute  of  limitations  to  suits  on  judgments  of  the 
former  state  may  be  pleaded(a). 
p^ra in°*  Copies  of  records  and  papers  in  the  office  of  the 
thesMretory  sccretarv  of  state,  authenticated  under  the  seal  of 

of  state.  J  1 

office  for  that  department,  are  "  evidence  equally  as 
the  original  record  or  paper(^)." 
oSoatei.  For  the  purpose  of  guarding  and  protecting  the 
rights  and  interests  of  that  numerous  class  of  our 
citizens  who  are  employed  in  the  prosecution  of 
foreign  commerce,  this  country  has  adopted  the 
practice  pursued  by  all  commercial  nations,  of 
appointing  consuls,  vice-consuls,  or  other  commercial 
agents;  at  the  principal  seaports  of  those  countries 
to  which  our  maritime  trade  extends.  The  powers, 
duties  and  responsibilities  of  these  functionaries  are 
defined  by  statute,  and  in  some  instances  by  recipro- 
cal treaty  stipulations.  From  the  nature  of  their 
functions,  they  not  unfrequently  become  officially 
concerned  in  transactions  which  give  rise  to  litiga- 
tion in  our  courts  of  admiralty ;  and  hence  the  pro- 
priety of  noticing  them  in  this  place,  for  the  purpose 
of  ascertaining  in  what  cases  their  certificates,  under 
their  seal  of  office,  are  to  be  received  as  evidence  of 
the  facts  therein  stated. 

By  an  act  passed  soon  after  the  organization  of 
the  government,  the  consuls  and  vice-consuls  of  the 

(a)  M'Elmoyle  v.  Cohen,  13  Peters's  K.,  312  (13  Curtis's  Decis. 
S.  C,  169). 
(6)  Act  of  September  15, 1789,  ch.  14,  §  5 ;  1  Stat,  at  Large,  68. 
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United  States  are  empowered,  in.  the  ports  or  places  ohap.io. 
to  which  they  are  severally  appointed,  to  receive 
any  protests  or  declarations,  which  such  captains, 
masters,  passengers  and  merchants,  as  are  citizens  of 
the  United  States,  may  choose  to  make,  and  those 
also  of  foreigners  relative  to  the  personal  interest  of 
any  citizens  of  the  United  States ;  and  the  act  ^^^^^  "' 
declares  that  the  copies  of  such  protests  and  decla- 
rations, duly  authenticated  under  the  consular  seal, 
shall  receive  faith  in  law  equally  as  their  originals 
would  in  all  courts  of  the  United  States(a). 

By  a  supplemental  act,  the  master  of  every  vessel, 
bound  on  a  foreign  voyage,  is  required  to  deliver  to 
the  collector  of  the  port  of  departure  a  descriptive 
list  of  the  persons  composing  the  ship's  company, 
and  to  give  a  bond  obligating  himself  to  exhibit  a 
certified  copy  thereof  to  the  first  boarding  officer 
on  the  return  of  the  vessel  to  this  country,  and  at 
the  same  time  to  produce  the  persons  described  in 
such  list ;  and  the  act  provides  that  the  bond  shall  fonSlon- 
not  be  forfeited  on  account  of  the  non-production  f^chirgeot 
of  any  seaman  who  may  have  been  discharged  in  a 
foreign  country,  with  the  consent  of  the  resident 
consul  signified  under  his  hand  and  official. seal. 

This  act  also  makes  it  the  duty  of  the  consuls,  or  And  of 
other  commercial  agents  of  the  United  States,  to 
send  home,  and  it  enjoins  it  on  the  masters    of  "uteTe^en, 
American  vessels,  under  a  penalty  for  refusal,  to 
receive  on  board,  American  seamen  found  destitute 
in  foreign  ports ;  and  the  certificate  of  the  consul, 

(a)  Act  of  April  14, 1792,  ch.  24,  §  2 ;  1  Stat,  at  Large,  254. 


master's 
refusal  to 
receive  ou 
board  desti- 
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TOT|^2.  given  under  his  hand  and  official  seal,  is  by  the  act 
declared  to  he  prvma  facie  evidence  of  such  refusal, 
in  any  court  of  law,  for  the  recovery  of  the  penalty  (a). 
In  the  above  mentioned  cases,  therefore,  the 
certificate  of  a  consul,  under  his  seal  of  office,  is 
made  evidence  by  statute ;  but  the  question  remains, 
whether  in  any,  and',  if  so,  in  what  cases,  such 
certificate  is  to  be  received  as  evidence,  unless  ex- 
pressly declared  to  be  so  by  law ;  and  this  question, 
both  in  our  own  and  in  the  English  courts,  has 
proved  an  embarrassing  one. 
dencfof  In  an  action  in  the  English  Common  Pleas,  on  a 

TM^eiand    policv  of  iiisurance  on  goods  at  and  from  London 

amount  of      •■■  ~  _  _  ° 

proceed8.  -jjo  Eio  Jaueiro,  it  appeared  that  the  goods  in  ques- 
tion, having  been  damaged  apparently  by  sea  water, 
were  sold,  on  their  arrival  at  the  place  of  destination, ' 
by  the  British  vice-consul  there,  in  pursuance  of 
the  law  of  the  country  authorizing  and  requiring 
their  sale  by  him  as  damaged  goods  belonging  to 
absentees ;  and  upon  the  trial,  his  certificate  of  the 
amount  for  which  the  goods  were  sold,  was  offered 
and  admitted  in  evidence  to  prove  the  amount  of 
the  loss.  But  on  a  motion  for  a  new  trial,  the  cer- 
tificate was  held  to  have  been  improperly  admitted ; 
Sir  James  Majstsfield,  Ch.  J.,  before  whom  the 
cause  had  been  tried,  observing,  that  he  thought  at 
the  trial  it  was  very  difficult  to  bring  the  certificate 
within  any  head  of  evidence.  It  was  somewha,t 
analogous  to  the  proceedings  of  courts  and  other 
public  functionaries ;  but  he  knew  of  no  instance  of 

(a)  Act  of  February  28, 1803,  ch.  9,  §§  1,  4;  2  Stat,  at  Large,  203. 
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such  a  certificate  being  received.     It  came  nearest  ^°f£:  "• 
to  foreign  judgments,  but  these  were  received  under 
the  seals  of  the  courts,  and  a  vice-consul  was  not  a 
judicial  officer(a). 

In  an  early  case  in  our  own  courts,  of  a  suit  on 
two  policies  of  insurance  on  the  cargo  of  the  brigan-  "r  for™^ 
tine  Aurora,  at  and  from  New- York  to  Portuguese  l^^nlu 
ports  on  the  coast  of  Brazil ;  it  having  been  stipula- 
ted, by  a  memorandum  at  the  foot  of  the  policies, 
that  the  underwriters  should  not  be  liable  for  any 
loss  resulting  from  illicit  trade  with  the  Portuguese, 
the  defendants  offered  in  evidence  two  several 
certificates  of  the  American  consul  at  the  city  of 
Lisbon,  the  one  to  prove  the  existence  of  certain 
laws  of  Portugal  prohibiting  foreign  vessels  from 
entering  the  ports  of  Portuguese  provinces ;  and 
the  other  to  verify  a  translation  of  a  sentence  of 
condemnation,  by  the  governor  of  the  capital  of 
Para,  against  the  Aurora  and  her  cargo,  certified 
to  the  Portuguese  secretary  of  state.  These  certifi- 
cates were  admitted  as  evidence  at  the  trial  in  the 
Circuit  Court  of  the  United  States ;  but  on  a  writ 
of  error  to  the  Supreme  Court,  this  evidence  was 
held  to  be  inadmissible,  and  the  judgment  of  the 
circuit  court  was  reversed  upon  that  ground  (^). 

(a)  Waldron  v.  Coombe,  3  Taunton's  R.,  162. 

(6)  Church  v.  Hubbert,  2  Oranch's  R.,  186  (1  Curtis's  Decis.  S.  C, 
470).  The  judgment  of  the  Supreme  Court  upon  this  point,  delirered 
by  Ch.  J.  Marshall,  comprising  as  it  does  an  authoritative  exposition 
of  the  law  relative  to  the  mode  of  authenticating  both  foreign  laws  and 
foreign  judgments,  no  apology  will,  I  trust,  be  thought  necessary  for 
subjoining  the  following  extended  extract  from  it : 

"  To  prove  that  the  Aurora  and  her  cargo  were  sequestered  at  Para, 
in  conformity  with  the  laws  of  Portugal,  two  edicts  and  the  judgment 

42 
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In  a  case,  also  of  insurance,  in  the  Circuit  Court 
denct"f      of  the  United  States  for  the  Southern  District  of 

Judicial  pro- 
ceedings.     I^ew-York,  agreeably  to  the  principles  laid  down 

by  the  Supreme  Court  in  the  case  last  cited  (of 

of  sequestration  have  been  produced  by  the  defendants  in  the  circuit 
court.  These  documents  were  objected  to,  on  the  ground  that  they 
were  not  properly  authenticated ;  but  the  objection  was  overruled,  and 
the  judges  permitted  them  to  go  to  the  jury.  The  edicts  of  the  Crown 
are  certified  by  the  American  consul  at  Lisbon  to  be  copies  from  the 
original  law  of  the  realm,  and  this  certificate  is  granted  under  his  offi- 
cial seal.  Foreign  laws  are  well  understood  to  be  facts  which  must, 
like  other  facts,  be  proved  to  exist  before  they  can  be  received  in  a 
court  of  justice.  The  principle  that  the  best  evidence  shall  be  required 
which  the  nature  of  the  case  admits  of,  or,  in  other  words,  that  no 
testimony  shall  be  received  which  presupposes  better  testimony  attain- 
able by  the  party  who  offers  it,  applies  to  foreign  laws  as  it  does  to  all 
other  facts.  The  sanction  of  an  oath  is  required  for  their  establishment, 
unless  they  can  be  verified  by  some  other  such  high  authority  that  the 
law  respects  it  not  less  than  the  oath  of  an  individual.  In  this  case, 
the  edicts  produced  are  not  verified  by  an  oath.  The  consul  has  not 
sworn;  he  has  only  certified  that  they  are  truly  copied  from  the 
originals.  To  give  to  this  certificate  the  force  of  testimony,  it  will 
be  necessary  to  show  that  this  is  one  of  those  consular  functions,  to 
which,  to  use  his  own  language,  the  laws  of  this  country  attach  fiiU 
credit.  Consuls,  it  is  said,  are  officers  known  to  the  laws  of  nations, 
and  are  entrusted  with  high  powers.  This  is  very  true ;  but  they  do 
not  appear  to  be  entrusted  with  the  power  of  authenticating  the  laws 
of  foreign  nations.  They  are  not  keepers  of  those  laws :  they  can 
grant  no  official  copies  of  them.  There  appears  no  reason  for  assigning 
to  their  certificate,  respecting  a  foreign  law,  any  higher  or  different 
degree  of  credit  than  would  be  assigned  to  their  certificates  of  any 
other  fact.  It  is  very  truly  stated,  that  to  require,  respecting  laws  or 
other  transactions  in  foreign  countries,  that  species  of  testimony  which 
.  their  institutions  and  usages  do  not  admit  of,  would  be  unjust  and  un- 
reasonable. The  court  will  never  require  such  testimony.  In  this,  as 
in  other  cases,  no  testimony  will  be  required  which  is  shown  to  be 
unattainable ;  but  no  civilized  nation  wiU  be  presumed  to  refuse  those 
acts  for  authenticating  instruments  which  are  usual,  and  which  are 
deemed  necessary  for  the  purposes  of  justice.    It  cannot  be  presumed 
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which,  however,  neither  the  court  nor  the  counsel    chap.io. 
seem  to  have  been  aware),  a  consular  certificate  was 
held  to  he  incompetent  evidence  of  the  survey  and  sale 
of  the  vessel  as  unworthy  of  repair,  under  the  order 

that  an  application  to  authenticate  an  edict  by  the  seal  of  the  nation 
would  be  rejected,  unless  the  fact  should  appear  to  the  court :  nor  can 
it  be  presumed  that  any  difficulty  exists  in  obtaining  a  copy.  Indeed, 
in  this  yery  case  the  testimony  oflfered  would  contradict  such  a  pre- 
sumption. The  paper  offered  to  the  court  is  certified  to  be  a  copy 
compared  with  the  original.  It  is  impossible  to  suppose  that  this  copy 
might  not  have  been  authenticated  by  the  oath  of  the  consul,  as  well 
as  by  his  certificate.  It  is  asked  in  what  manner  this  oath  should 
itself  have  been  authenticated ;  and  it  is  supposed  that  the  consular 
seal  must  ultimately  have  been  resorted  to  for  this  purpose.  But  no 
such  necessity  exists.  Commissions  are  always  granted  for  taking 
testimony  abroad ;  and  the  commissioners  have  authority  to  administer 
oaths,  and  to  certify  the  depositions  by  them  taken.  The  edicts  of 
Portugal,  then,  not  having  been  proved,  ought  not  to  have  been  laid 
before  the  jury. 

"  The  paper  offered  as  a  true  copy  from  the  original  proceedings 
against  the  Aurora,  is  certified  under  the  seal  of  his  arms  by  D.  Jono 
DE  Almeida  de  Mello  de  Castro,  who  'states  himself  to  be  the 
secretary  of  state  for  foreign  affairs ;  and  the  consul  certifies  the 
English  copy  which  accompanies  it  to  be  a  true  translation  of  the 
Portuguese  original. 

"  Foreign  judgments  are  authenticated, 

1.  By  an  exemplification  under  the  great  seal ; 

2.  By  a  copy  proved  to  be  a  true  copy ; 

3.  By  the  certificate  of  an  officer  authorized  by  law,  which  cer- 

tificate must  itself  be  properly  authenticated. 
These  are  the  usual,  and  appear  to  be  the  most  proper,  if  not  the  only 
modes  of  verifying  foreign  judgments.  If  they  be  all  beyond  the  reach 
of  the  party,  other  testimony,  inferior  in  its  nature,  might  be  received ; 
but  it  does  not  appear  that  there  was  any  insuperable  impediment  to 
the  use  of  either  of  these  modes,  and  the  court  cannot  presume  such 
impediment  to  have  existed.  Nor  is  the  certificate  which  has  been 
obtained  an  admissible  substitute  for  either  of  them. 

"  If  it  be  true  that  the  decrees  of  the  colonies  are  transmitted  to  the 
seat  of  government,  and  registered  in  the  department  of  state,  a  certifi- 
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voL^2.  of  the  Vice-admiralty  Court  of  the  Isle  of  France. 
"I  attach,"  observed  Mr.  Justice  Thompson,  "no 
credit  to  the  consular  certificate.    It  has  been  said 

cate  of  that  fact  under  the  great  seal,  with  a  copy  of  the  decree  authen- 
ticated in  the  same  manner,  would  be  sufficient  prima  facie  evidence 
of  the  verity  of  what  was  so  certified ;  but  the  certificate  ofiered  to 
the  court  is  under  the  private  seal  of  the  person  giving  it,  which  cannot 
be  known  to  this  court,  and  of  consequence  can  authenticate  nothing. 
The  paper,  therefore,  purporting  to  be  a  sequestration  of  the  Aurora 
and  her  cargo  at  Para,  ought  not  to  have  been  laid  before  the  jury. 

"  Admitting  the  originals  in  the  Portuguese  language  to  have  been 
authenticated  properly,  yet  there  was  error  in  admitting  the  translation 
to  be  read  on  the  certificate  of  the  consul.  Interpreters  are  always 
sworn ;  and  the  translation  of  a  consul,  not  on  oath,  can  have  no  greater 
validity  than  that  of  any  other  respectable  man." 

In  the  case  of  Ennis  v.  Smith  (14  Coward's  K.,  400 ;  20  Curtis's 
Decis.  S.  C,  251),  the  proper  mode  of  authenticating  foreign  laws  again 
became  the  subject  of  inquiry,  and  was  examined  by  the  court  upon 
authority  as  well  British  as  American.  With  respect  to  the  written 
laws  of  foreign  nations,  the  conclusion  of  the  court  was  that  "  a  foreign 
written  law  may  be  received  when  it  is  found  in  a  statute  book,  with 
proof  that  the  book  has  been  officially  published  by  the  government 
which  made  the  law."  The  particular  question  was  whether  a  book 
purporting  to  be  a  volume  of  the  Civil  Code  of  Prance  was  admissible 
to  prove  the  law  of  that  country  regulating  the  distribution  of  the 
personal  estate  of  an  intestate.  It  purported  to  have  been  printed  at 
the  royal  printing  press  in  Paris,  and  had  been  sent  to  the  Supreme 
Court  in  the  course  of  our  national  exchanges  with  France,  and  bore 
an  endorsement  in  the  following  words :  "  Le  Garde  des  Sceaux  de 
Prance  k  la  Court  Supreme  des  Etats  Unis."  Congress  had  acknow- 
ledged the  donation  in  an  act  appropriating  a  sum  of  money  to  enable 
the  Supreme  Court  to  reciprocate  the  civility  which  had  been  done 
Under  these  circumstances,  the  evidence  was  held  to  be  admissible  as 
falling  within  the  above  mentioned  rule. 

The  English  cases  citfed  and  commented  on  by  Mr.  Justice  Wayne, 
in  delivering  the  opinion  of  the  court,  evince  a  great  diversity  of  opinion 
and  practice  among  the  English  judges  on  this  subject ;  and  the  preva- 
lent impression  among  them  latterly  seems  to  be  that  even  in  the  case 
of  written  as  well  as  of  unwritten  law,  "  an  expert,  acquainted  with 
the  text  and  the  interpretation  of  it,  must  be  called." 
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that  he  is   an  officer  recognized   by  the  law  of  chap^io. 
nations,  and  entitled  to  credit.    The  law  of  nations 
recognizes  him  only  in  commercial  transactions,  but 
not  as  clothed  with  any  authority  to  authenticate 
judicial  proceedings(a)." 

The  act  of  1803,  above  cited,  makes  it  the  duty 
of  every  master  or  commander  of  a  ship  or  vessel 
belonging  to  citizens  of  the  United  States,  on  his 
arrival  in  a  foreign  port,  to  deposit  his  register,  sea 
letter,  or  mediterranean  passport,  with  the  consul, 
vice-consul  or  other  commercial  agent,  if  any  there 
be  at  such  port;  and  subjects  the  master  to  a 
penalty  of  five  hundred  dollars  for  his  refusal  or 
neglect  to  comply  with  this  requirement,  to  be 
recovered  by  the  consul,  vice-consul  or  other  com- 
mercial agent,  in  his  own  name,  for  the  benefit  of 
the  United  States(5).  But  the  act  contains  no  pro- 
vision making  the  certificate  of  the  consul,  etc., 
evidence  of  the  deposit  of  the  register,  etc.,  or  of 
such  refusal  or  neglect. 

In  a  case  before  the  Circuit  Court  of  the  United  S,™S  mo" 
States  for  the  District  of  Pennsylvania,  the  certifi-  den^^of' 

•*  '  the  deposit 

cate  of  the  American  consul  at  St.  Thomas  was  °l^ii, 
admitted  to  prove  the  deposit  of  the  ship's  register, 
agreeably  to  the  act,  but  was  held  to  be  inadmissible 
as  evidence  of  the  other  facts  stated  therein  (c). 

Under  this  state  of  judicial  authority  upon  the 
subject,  on  a  writ  of  error  before  Mr.  Justice  Stoky, 

(a)  Catlett  et  al.  v.  The  Pacific  Insurance  Company,  Paine's  R., ' 
594,  614. 

(6)  Act  of  February  26,  1803,  ch.  8,  §  2;  2  Stat,  at  Large,  203. 
(c)  The  United  States  v.  Mitchell,  2  Washington's  R.,  478. 
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VOT«  2.  in  a  guxt  against  the  master  to  recover  the  penalty 
of  $500  under  the  act  last  above  cited,  for  not 
depositing  his  ship's  register  with  the  consul  at  St. 
Thomas,  the  question  arose  whether  the  certificate 
of  the  consul  of  the  arrival  and  departure  of  the 
vessel,  and  of  the  neglect  of  the  master  to  deposit 
the  register,  was  admissible  evidence  of  these  facts. 
The  district  court  had  admitted  it  as  evidence  of  the 
latter  fact,  but  rejected  it  as  evidence  of  the  arrival 
and  departure  of  the  vessel;  and  it  was  to.  this 
latter  part  of  the  opinion  of  the  court  that  the 
exception  on  which  the  writ  of  error  was  founded, 
was  taken  by  the  plaintiff. 

On  a  review  of  the  decisions  above  cited,  Mr. 
Justice  Stoex  affirmed  the  judgment  of  the  district 
court.  Adverting  to  the  omission  in  the  act  of  1803, 
of  any  provision  making  a  consular  certificate 
evidence  of  the  facts,  which,  in  the  case  before  him, 
it  was  relied  on  to  establish,  while  on  the  other  hand 
it  was  by  the  same  act  expressly  provided,  in  regard 
to  another  penalty  denounced  by  it  for  refusing  to 
receive  destitute  seamen  on  board,  that  such  certifi- 
cate should  be  evidence,  he  thought  the  maxim 
eapressio  unius  est  exchosio  alteritos,  might,  without 
impropriety,  and  with  some  force,  be  applied  to  the 
case.  It  was  undoubtedly  true,  however,  he  ob- 
served, as  a  general  principle,  that  certificates  and 
other  documents,  made  by  a  public  officer  entrusted 
by  law  with  authority  for  that  purpose,  are  to  be 
treated  as  public  documents,  and  as  such  are  evi- 
dence; but  in  the  case  before  him,  neither  the 
particular  statute  on  which  the  action  was  founded, 
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nor  any  other,  made  it  the  duty  of  the  consul  to  °^^  ^"• 
certify  the  facts  which  his  certificate  was  offered  to 
establish.  The  general  rule  of  the  law  was  that  all 
evidence  must  be  given  under  oath,  and  in  the  very 
case  in  controversy ;  and  the  difficulty  was  to  bring 
the  case  within  the  scope  of  any  of  the  exceptions 
to  this  rule.  He  was  not  aware,  moreover,  of  any 
act  of  Congress,  requiring  consuls  to  take  an  oath 
for  the  faithfal  performance  of  the  duties  of  their  office; 
although,  in  common  with  all  other  officers,  they  were 
required  to  take  an  oath  to  support  the  Constitution  of 
the  United  States.  So  that  the  certificate  offered  was 
not  only  not  provided  for  by  any  statute,  and  not 
verified  by  oath,  but  was  open  to  the  grave  objec- 
tion that  it  was  not  even  made  by  an  officer  sworn 
to  discharge  his  duty.  In  addition  to  this,  it  was 
not  shown  to  be  any  part  of  the  official  duty  of  a 
consul  to  keep  a  memorandum  of  the  arrival  and 
departure  of  American  vessels  at  and  from  the  port 
for  which  he  ls  appointed.  If  it  were  so,  it  would, 
however,  by  no  means  follow  that  his  certificate  of 
the  fact  would  be  evidence  in  a  court  of  justice ; 
because  his  own  deposition,  giving  to  the  opposite 
party  a  right  of  cross-examination,  would  be  better 
evidence. 

With  respect  to  the  decision  of  Mr.  Justice 
WASHrNGTON  (above  cited),  holding  a  consular  cer- 
tificate to  be  evidence  that  a  ship's  register  had 
been  deposited  with  him,  Mr.  Justice  Stoet  said  he 
would  not  meddle  with  the  point ;  because  it  was 
not  necessary  to  the  decision  of  the  case  before  the 
court,  and  there  might  be  good  reason  to  hold  a 
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voL^2.  consular  certificate  to  be  admissible  in  relation 
to  an  official  fact,  of  which:  the  consul  may  have 
exclusive  knowledge,  when,  as  'to  all  other  facts,  it 
would  be  inadmissible,  becase  they  might  admit  of 
proof  aliunde.  If,  however,  it  had  been  rightly 
held  by  Mr,  Justice  Washittgton  that  a  certificate 
of  the  actual  deposit  of  a  ship's  register  was  evidence 
of  that  fact,  he  should  not  doubt  that  it  was  also 
evidence  of  the  arrival  of  the  vessel ;  for  it  would 
be  a  natural  presumption  that  it  was  deposited  by 
the  master  in  the  regular  discharge  of  his  duty. 
But  a  certificate  of  the  non-deposit  of  a  register 
could,  at  most,  establish  that  single  fact ;  for  instead 
of  affording  any  presumption  of  the  arrival  of  the 
vessel,  the  presumption  would  rather  be  that  she 
never  did  arrive  at  the  port,  since  the  law  will  not 
presume  a  violation  of  duty  by  the  master. 

It  was  true,  the  consul  had  certified,  also,  to  the 
fact  of  the  arrival  and  departure  of  the  vessel ;  but 
of  these  facts,  the  certificate  could  not  be  considered 
as  evidence.  It  was  not  under  oath.  It  was  not 
authorized  by  any  statute.  It  was  not  made  any 
part  of  the  consul's  official  duty  to  keep  a  memo- 
randum or  record  of  such  facts.  They  were  not 
facts  peculiarly  within  his  official  knowledge,  but 
were  susceptible  of  proof  from  other  sources.  For 
these  reasons,  the  judgment  of  the  district  court 
was  affirmed.  The  suit  had  been  instituted,  agree- 
ably, as  we  haye  seen,  to  the  act,  in  the  name  of 
the  consul;  and  this  was  urged  at  the  bar,  as  a 
further  objection  to  the  admission  of  the  certificate: 
1,  on  the  ground  that  the  plaintiff,  in  the  event  of 
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the  failure  of  the  suit,  would  be  liable  for  costs;  ohap.io. 
and,  2,  on  the  more  comprehensive  ground  that  the 
consul  was  a  party  to  the  record.  Mr.  Justice  Stoet 
said  it  was  unnecessary  to  decide  this  point ;  but  he^ 
observed  that  it  had  never,  to  his  knowledge,  been 
decided  that  a  party  so  circumstanced  was  not  liable 
to  costs :  and  although  he  was  aware  that  his  late 
brother,  Mr.  Justice  "Washington,  in  the  case  of 
Willing  v.  Oonsequa  (1  Peters's  C.  C.  E.,  307),  had 
held  that  a  party  plaintiff  of  record,  who,  in  fact, 
had  no  interest  in  the  suit,  was  a  competent  witness 
to  testify  therein,  yet  he  also  knew  that  the  decision 
had  not  been  thought  entirely  satisfactory  (a). 

From    the    foregoing    analysis    of   the  judicial  Qjej''^^ 
decisions  upon  the  subject,  it  would  seem  to  be  ce^Sca'te 
questionable  whether  the  certificate  of  a  consul  is  in  any  case, 

-*■  except 

admissible  in  evidence  in  any  case,  except  where  it  ^^''^"^2^^! 
is  expressly  made  so,  or,  at  most,  where  authority 
to  grant  it  is  expressly  given  by  statute.  For 
although  a  consular  certificate  of  the  deposit  of  a 
ship's  register  was  admitted  by  Mr.  Justice  Wash- 
ington, its  admissibility  was  doubted  by  Mr.  Justice 
Stoet,  aid  is  hardly  consistent  with  Judge  Wash- 
ington's own  course  of  reasoning,  or  with  that  of 
the  Supreme  Court  in  the  case  of  Church  v.  Sttbbart, 
above  cited.  What  is  rather  apologetically  said  by 
Mr,  Justice  Stoet,  of  the  deposit  of  the  register 
being  in  its  nature  a  fact  peculiarly  within  the 
knowledge  of  the  consul,  appears  to  be  but  a  ques- 
tionable answer  to  the   objection    to   which   the 

(a)  Levy  v.  Burley,  2  Sumner's  R.,  355. 
43 
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VOL  2  evidence  would  still  be  obnoxious,  that  the  fact 
certified  might,  and  ought,  nevertheless,  t6  have 
been  verified  by  his  oath. 
peotests.  The  act  of  1792,  ch.  24,  it  will  be  recollected, 
empowers  consuls  to  receive  protests  made  by  mas- 
ters of  American  vessels  and  others ;  and  declares 
that  copies  thereof,  duly  certified,  shall  be  equivalent 
to  their  originals  in  all  courts  of  the  United  States. 

No  inference  is  to  be  drawn  from  this  enactment 
with  respect  to  the  force  and  effect  of  these  docu- 
ments as  evidence,  its  object  being  merely  to  invest 
consuls  with  a  power  which  would  otherwise  have 
belonged  exclusively  to  public  notaries,  and  to 
prescribe  a  convenient  mode  of  authentication. 

The  following  account  of  these  instruments,  given 
by  Mr.  Shee  among  his  additions  to  Abbot  on 
Shipping,  will  serve  to  explain  their  nature  and  uses : 

"  On  the  arrival  of  the  vessel  at  her  homeward 
port,  and  when  compelled  by  accidents  to  put  back, 
or  into  a  port  other  than  that  of  her  destination,  it 
is  usual  for  the  master  to  present  himself  before  a 
notary,  and  cause  a  protest  to  be  noted,  and  after- 
wards to  be  drawn  up  or  extended.  British  consuls 
at  foreign  ports  are  empowered  by  statute  to  perform 
notarial  acts  ;  but  inasmuch  as  their  attestation  would 
probably  not  be  deemed  abroad  of  equal  authenticity 
with  that  of  a  regular  public  notary,  the  master 
would  do  well  to  address  himself  to  that  functionary. 
He  should  remember,  however,  that  our  courts  do 
not  adopt  the  rules  of  evidence  which  prevail  in 
foreign  courts  ;  and  although  copies  of  public  docu- 
ments, attested  by  a  public  notary,  may  be  evidence 
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of  the  originals  abroad,  they  will  not  be  received  as   chap.io. 
such  in  England. 

"  The  protest  is  a  declaration  or  narrative  by  the 
master  of  the  particulars  of  the  voyage ;  of  the 
storms  or  bad  weather  which  the  vessel  may  have 
encountered,  the  accidents  which  may  have  occurred, 
and  the  conduct  which,  in  cases  of  emergency,  he 
had  thought  proper  to  pursue.  With  whatever 
formalities  drawn  up,  it  cannot  be  received  in  our 
courts  as  evidence  for  the  master  or  his  owners,  but 
it  may  be  evidence  against  him  and  them ;  and  he 
should  take  care  to  supply  from  the  log-book,  his 
own  recollection  and  that  of  his  mate,  or  trust- 
worthy mariners,  true  and  faithful  instructions  for 
its  preparation.  Protests  are  often  of  great  utility 
in  matters  connected  with  the  adjustment  of  losses 
in  marine  insurance,  and  in  the  calculation  of 
averages :  they  are  received  as  evidence  in  foreign 
courts ;  and  with  us,  credit  is  often  given  to  their 
contents  by  merchants  and  underwriters,  when  free 
from  circumstances  of  suspicion. 

"  Protests  are  also  made  by  the  master  against 
the  charterers  of  the  ship,  or  the  consignees  of 
goods,  for  not  loading  or  unloading  the  vessel 
pursuant  to  contract,  or  within  reasonable  or  stipu- 
lated delays ;  and  by  the  merchant  against  the 
master,  for  misconduct,  drunkenness,  etc.;  for  not 
proceeding  to  sea  with  due  dispatch  ;  for  not  signing 
bills  of  lading  in  the  customary  form,  and  other 
irregularities  (a) ." 

(a)  Abbot  on  Shipping,  Boston  ed.  of  1846,  p.  465.    It  may  not  be 
unacceptable  to  the  reader  here  to  subjoin  the  form  of  a  Note  of  Pro- 
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toL^s,  ipjjjg  statement  seems  to  imply  that  it  is  customary 
witt  English  shipmasters  to  make  protests  on  the 
termination  of   a  voyage,    whether    it  has  been 

test,  and  one  of  the  several  forms  of  a  Protest  drawn  up  or  "  extended," 
given  by  Mr.  Shee  in  the  appendix  of  the  work  above  cited. 

Entry  or  Note  o^  the  Protest  of  a  Ship. 
On  this  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  personally  appeared  and  presented  himself 

at  the  office  of  R.  B.,  notary  public,  C.  D.,  master  of  the  ship  or  vessel 
the  Mary,  which  sailed  on  a  voyage  from  ,  on  the  day 

of  last,  and  arrived  at  on  the  day  of 

instant,  laden  with  a  cargo  of  .    And  the  said  master  hereby 

gives  notice  of  his  intention  of  protesting,  and  causes  this  note  or 
minute  of  all  and  singular  the  premises  to  be  entered  in  this  register. 

CD. 

Ship  Protest  in  consequence  of  a  loss  by  collision. 

By  the  public  instrument  of  protest  hereinafter  contained  or  annexed 
hereto, 

Be  it  known  and  made  manifest  unto  all  people.  That  on  the 
day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ,  personally  came  and  appeared  before  me,  R.  B.,  notary 

public,  duly  authorized,  admitted  and  sworn,  residing  and  practicing 
in  ,  in  the  county  of  ,  in  the  United  Kingdom  of  Great 

Britain  and  Ireland,  and  also  a  master  extraordinary  in  the  High  Court 
of  Chancery  in  England,  A.  B.,  master  of  the  sloop  or  vessel  the  Ann 
Mary,  belonging  to  Liverpool,  C.  D.,  mate,  and  E.  F.,  seaman  of  the 
said  vessel,  who  did  severally  duly  and  solemnly  declare  and  state  as 
follows,  that  is  to  say  :  That  on  the  first  of  February  instant,  about 
half-past  three  p.  m.,  these  appearers  and  the  rest  of  the  crew  of  the 
said  vessel  set  sail  in  her  from  Liverpool,  bound  on  a  voyage  to  Hatchett 
near  Bridgewater,  laden  with  a  cargo  of  hides ;  the  said  vessel  being 
then  tight,  staunch  and  strong,  well  manned,  victualed  and  sound, 
and  in  every  respect  fit  to  perform  her  intended  voyage.  And  these 
appearers,  the  said  A.  B.  and  E.  F.,  for  themselves,  declare  and  say, 
That  about  half-past  two  a.  m.,  on  the  second  of  February,  whilst  the 
vessel  was  proceeding  on  her  intended  voyage,  the  other  appearer  C. 
D.  being  below,  in  bed,  and  the  said  vessel  being  between  the  Great 
Ormshead  and  Point  Linus,  the  wind  being  about  east-southeast,  with 
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attended  witli  any  unusual  incidents  or  not.     I  chakw. 
imagine,  however,  that  in  this  country,   at  least, 
this  step  is,  in  general,'  resorted  to  only  in  extraor-      ' 

moderate  weather  and  smooth  water ;  the  vessel  running  before  the 
wind,  and  steering  about  west-northwest,  under  sail,  with  square-sail 
and  half  topsail  set ;  and  this  appearer  A.  B.  being  then  at  the  helm, 
and  this  appearer  E.  F.  being  forward,  called  out  that  he  saw  a  light 
on  the  starboard  bow ;  and  they  at  first  thought  that  it  was  Point 
Linus  light,  but  it  afterwards  turned  out  to  be  the  light  of  the  steamer 
Vesuvius.  That  the  appearer  the  said  E.  F.  immediately  went  below 
for  a  light,  and  brought  a  lantern  on  deck  and  showed  the  light  over 
the  starboard  bow ;  and  this  appearer  the  said  A.  B.  put  the  helm  of 
the  Ann  Mary  to  the  starboard,  imtil  her  course  was  altered  from  west- 
northwest  to  southwest,  in  order  to  avoid  the  steamer.  That  after  so 
altering  their  course,  this  appearer  the  said  B.  F.  shifted  the  light  from 
the  bow  to  abaft  the  rigging  on  the  starboard  side^  to  make  it  better 
seen  by  the  crew  on  board  the  steamer  j  and  both  these  appearers,  the 
said  A.  B.  and  E.  F.  called  out  to  the  steamer  to  starboard  her  helm ; 
and  about  five  minutes  after  the  light  was  shown,  the  steamer  struck 
the  Ann  Mary,  and  she  went  down  in  a  minute  afterwards.  And  this 
appearer  the  said  C.  D.,  for  himself,  declares  and  says,  that  he  was 
below  in  bed,  and  was  awoke  by  the  said  A.  B.  calling  out  "  Steamer 
ahoy !"  and  he  immediately  ran  upon  deck  in  his  shirt  and  drawers, 
and  saw  the  appearer  the  said  E.  F.  holding  a  lantern  on  the  starboard 
quarter;  and  this  appearer  the  said  C.  D.  had  not  been  a  minute  on 
deck,  before  the  steamer  struck  the  Ann  Mary.  And  these  appearers, 
the  said  A.  B.,  C.  D.  and  E.  F.,  for  themselves,  declare  and  say,  that 
immediately  after  the  said  0.  D.  came  on  deck,  the  steamer  struck 
the  Ann  Mary  nearly  amidships ;  and,  for  the  preservation  of  their 
lives,  these  appearers,  and  another  of  the  crew  of  the  Ann  Mary, 
jumped  on  board  the  steamer,  and  arrived  back  at  Liverpool  in  her  on 
the  second  day  of  February ;  and  on  the  same  day,  this  appearer  the 
said  A.  B.  appeared  at  the  office  of  me  the  said  notary,  and  caused 
his  protest  to  be  duly  noted.  And  these  appearers  do  protest,  and  I 
the  said  notary  do  also  protest  against  the  said  steamer,  and  the  said 
collision,  striking,  facts  and  occurrences,  and  all  loss  and  damage  occa- 
sioned thereby. 

"We,  A.  B.,  0.  D.  and  E.  F.,  do  solemnly  and  sincerely  declare 
that  the  foregoing  statement  is  correct,  and  contains  a  true  account  of 
the  facts  and  circumstances ;  and  we  make  this  solemn  declaration. 
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T0L^2.  binary  cases  involving  loss  or  damage ;  or  whicli  are 
likely  to  arouse  suspicion,  or  to  become  the  subject 
of  litigation. 
f°JeltV  To  what  extent,  and  under  what  circumstances, 
if  any,  the  protest  of  a  shipmaster  would,  in  our 
courts,  be  evidence  for  his  owners,  is  a  question  of 
considerable  importance,  upon  which,  unfortunately, 
little  or  no  light  has  hitherto  been  shed  by  the 
decisions  of  our  courts.  The  remark  of  Mr.  Shee, 
that  it  is  inadmissible  for  this  purpose  in  the 
English  courts,  is  certainly  not  in  accordance  with 
the  practice  of  the  High  Court  of  Admiralty ;  and 
what  is  remarkable,  the  only  case  decided  in  that 
court,  to  which  he  refers  in  support  of  his  assertion, 
was  obviously  decided  exclusively  upon  its  own 
peculiar  circumstances,  constituting  it  an  exception 
to  the  general  practice  of  the  court.  It  was  a  suit  for 
collision,  brought  by  the  owners  of  a  smack  run  down 
while  engaged  in  towing  a  foreign  ship  into  port, 

conscientiously  believing  the  same  to  be  true ;  and  by  virtue  of  the 
provisions  of  an  act  made  and  passed  in  the  sixth  year  of  the  reign  of 
his  late  Majesty,  entitled  "An  act  for  the  more  effectual  abolition  of 
oaths  and  affirmations  taken  and  made  in  various  departments  of  the 
state,  and  to  substitute  declarations  in  lieu  thereof,  and  for  the  entire 
suppression  of  voluntary  and  extrajudicial  oaths  and  affidavits,  and  to 
make  other  provisions  for  the  abolition  of  unnecessary  oaths." 

A.B. 

CD. 

B.F. 

Thus  declared  and  protested  in  due  form  of  law,  at  the  office  of  me, 
the  said  notary,  at  L  ,  on  the  day  and  year  first  above  written. 

[Seal.]  K.  B.,  Notary  Public,  Liverpool. 

In  this  country,  there  being  no  statute  like  the  English  act  above 
mentioned,  I  presume  protests  are  always  verified  by  oath. 
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and  the  protest  offered  was  made  by  tlie  master  of  chap-w. 
the  foreign  ship.  The  only  objection  made  to  its 
admission,  was  that  it  was  "  res  inter  alios  acta  ;  " 
and  Lord  Stowell,  in  deciding  the  point,  observed : 
"  If  the  effect  of  that  collision  had  been  to  destroy 
the  persons  on  board  the  smack,  it  would  be  a  reason 
for  admitting  evidence  not  strictly  and  technically 
legal;  but  none  of  the  crew  were  lost :  all  survived, 
all  are  capable  of  being  witnesses.  A  case  of 
necessity,  then,  does  not  exist,  such  as  might  induce 
the  court  to  open  a  door  for  the  admission  of  any 
other  evidence  ;  and  since  it  does  not,  I  should  be 
unwilling  to  allow  a  protest  to  be  introduced  that 
has  been  properly  described  as  res  mter  alios 
aclaia)^''  It  is  clear,  therefore,  that  this  decision, 
so  far  from  warranting  the  remark  of  Mr.  Shee, 
implies  the  reverse  of  it ;  and  in  point  of  fact,  the 
reports  of  cases  decided  in  the  High  Court  of 
Admiralty  show  it  to  be  its  constant  practice  to 
receive  the  protest  of  the  master  of  the  vessel  im- 
mediately concerned  in  the  acts  or  incidents  which 
gave  rise  to  the  suit.  The  protest  seems  to  be 
admitted,  of  course,  as  adapted  to  shed  light  upon 
the  controversy,  valere  quantum  valere  potest ;  such 
degree  of  credit  being  given  to  it  by  the  court,  as, 
under  all  circumstances,  it  appears  to  merit.  Thus, 
in  a  case  of  salvage,  the  protest  of  the  master  of 
the  salved  vessel,  giving  a  narrative  of  the  disaster 
which  befel  her,  and  of  the  salvage  services 
rendered,  was  thus  noticed  by  Sir  John  Nioholl 
in  pronouncing  his  judgment. 

(a)  The.  Betsey  Caines,  2  Haggard's  R.,  28. 
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VOT^3.  After  stating  certain  general  principles  relating 
to  the.  amount  of  compensation  to  be  awarded  for 
services  of  'this  nature,  he  observed :  "  The  facts  of 
most  cases  have  peculiarities  of  more  or  less  weight, 
which  furnish  criteria  for  their  adjudication ;  and 
that  observation,  renders  it  proper  to  refer,  in  the 
first  place,  to  the  facts  of  the  present  case.  The 
master  states  them  in  his  protest,  which  was  noted 
and  extended  in  the  usual  way  for  the  satisfaction 
and  benefit  of  his  owners."  After  reading  the  pro- 
test (as  the  report  states) — resuming  his  observa- 
tions upon  the  protest,  he  added:  "There  are  some 
omissions  of  details  in  this  statement;  but  giving 
credit  to  the  master  for  the  truth  of  it  —  it  was 
made  on  'the  2d  of  October,  before  the  salvage 
cause  commenced — some  observations  arise  upon 
it,"  etc(a).  So,  in  another  case,  of  the  same 
nature,  where  the  claim  of  salvage  compensation 
was  founded  on  the  asserted  recapture  by  a  British 
ship  of  war,  of  a  Swedish  vessel,  from  a  Danish 
privateer,  the  protest  of  the  Swedish  master  was 
relied  on  in  behalf  of  his  owners  to  defeat  the 
claim  of  salvage;  and  not  having  been  made  until 
long  after  the 'transaction  to  which  it  relates,  this 
delay  was  dwelt  upon  by  Lord  Stowell,  as  a  cir- 
cumstance "much  to  the  disadvantage  of  the 
protest;"  but  nothing  was  said  against  its  admissi- 
bility(5).  And  so,  again,  in  a  case  of  collision, 
the  protest  of  the  master  of  the  damaged  vessel, 
confirmed  by  three  of  his  crew,  was  the  evidence 

(a)  The  Ewell  Grove,  3  Haggard's  E.,  209. 
(6)  The  Charlotte  Caroline,  1  Dodson's  R.,  192. 
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which  appears  to  have  been  exclusively  relied  on  in  ohap^io. 
support  of  the  action(a). 

In  these  cases,  however,  the  proceedings  appear 
to  have  been  by  summary  petition,  where,  as  we 
have  seen,  the  case  is  wholly  heard  and  decided  on 
affidavits,  including  those  of  the  parties  themselves ; 
and  it  may  be  that  all  the  numerous  cases  in  which 
the  protest  of  the  master  has, been  admitted  as  evi- 
dence in  behalf  of  his  owners,  were  of  this 
description,  and  that  it  would  be  deemed  inadmis- 
sible as  such  in  a  proceeding  by  plea  and  proof(5). 
But  whether  they  are  regarded   as  evidence  in  a  potest 

**  ^  uniformly 

strict  sense,  or  not,  it  is  unquestionable,  not  only  ■2°^!'"°'° 
that  when  produced,  as  they  usually  are,  especially  admrW, 
in  cases  of  salvage,  they  are  resorted  to  by  the  geemed'™ 
court  without  scruple  as  a  means  of  arriving  at  just 
conclusions,  but  that  their  non-production  in  cases 
where  they  are  usually  made  is  regarded  with 
suspicion.  This  remark  is  fully  verified  by  the 
observations  of  Dr.  Ltjshington  in  a  late  case  of 
salvage,  in  which  he  is  reported  to  have  expressed 
himself  to  the  following  effect : 

"  In  proceeding  to  tte  consideration  of  this  case,  I  cannot  but 
notice  with  some  degree  of  suspicion  that  no  protest  has  been 
produced  on  the  part  of  the  vessel  proceeded  against.  Looking 
to  the  facts  and  circumstances  of  the  case  itself,  it  is  certainly  a 
case  in  which,  according  to  ordinary  experience,  a  protest  would 
have  been  made  ;  and  if  made,  it  should  undoubtedly  have  been 
brought  in.  The  non-production  of  such  protest  in  the  present 
instance  becomes  the  more  extraordinary,  when  I  look  at  the ' 

(a)  The  Celt,  3  Haggard's  R.,  321. 
(6)  Vide  supra,  p.  32,  note. 
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TOL.  2.  affidavits  whicli  have  been  sworn  to  by  tbe  master  and  mate ;  the 
affidavit  of  the  latter  being  infinitely  fuller  and  more  comprehen- 
sive than  that  of  the  former.  I  will  here  avail  myself  of  the 
opportunity  to  express  my  opinion  with  respect  to  the  production 
of  protests  in  general  in  this  class  of  cases.  According  to  my 
own  experience  in  this  court,  I  have  always  understood  the  rule 
and  practice  of  the  court  to  be,  and  I  am  now  applying  it  to  cases 
of  salvage,  that  the  protests'  in  all  cases  ought  to  be  brought  in, 
and  for  the  following  reasons  :  In  the  first  place,  because  every 
protest  is  presumed  to  be  made  fecenti  facto,  and  to  contain  a 
statement  of  the  transaction  when  the  facts  are  fresh  in  the  memo- 
ries of  the  parties  deposing  to  it ;  whereas  the  discussion  and 
legal  investigation  of  those  facts,  and  of  the  evidence  taken  upon 
them,  cannot  be  had  until  a  much  later  period,  when  even  those 
who  are  most  inclined  to  speak  with  the  most  perfect  accuracy  as 
to  the  nature  and  extent  of  the  salvage  service  may  find  their 
memory  fail  them  with  respect  to  certain  important  points.  This 
is  one  reason  why  the  production  of  the  protest  is  required,  and 
ought  to  be  observed.  Another,  and  in  my  view  of  it,  a  most 
important  reason  why  the  protest  should  be  produced,  is  this,  viz., 
that  it  is  made  and  sworn  alio  intentu.  In  the  argument  which 
was  addressed  to  the  court  by  one  of  the  learned  counsel,  Dr. 
Addams,  this  circumstance  has  been  adverted  to,  and  ingeniously 
applied  as  a  justification  for  keeping  back  the  protest  on  the 
present  occasion.  I  cannot,  I  confess,  accede  to  the  argument 
which  was  so  urged  upon  the  court.  The  first  and  primary 
object  for  which  all  protests  are  made,  is  to  found  a  claim  upon 
the  underwriters  for  damage  done.  It  is  clear,  therefore,  that  it 
is  the  object  of  the  parties  to  state  all  the  facts  and  everything 
which  has  happened  to  the  ship,  so  as  to  lay  the  foundation  for 
the  most  extensive  indemnification.  When  they  come  before 
this  court,  on  the  other  hand,  for  the  purpose  of  adjusting  the 
amount  of  the  award,  then  the  state  of  things  is  reversed;  the 
extent  of  the  danger  is  decried ;.  the  nature  and  extent  of  the 
damage  is  depreciated.  Upon  these  considerations,  therefore,  it 
is  most  desirable,  and  much  more  so  in  cases  of  salvage  than  in 
cases  of  collision,  that  the  protest  should  always  be  produced(a)." 

(a)  Tlie  Emma,  2  W.  Robinson's  R.,  315. 
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Shipping  articles,  in  controversies  respecting  chap.io. 
mariners'  wages,  often  constitute  an  essential  and 
necessary  part  of  the  evidence.  Like  other  written 
contracts,  they  are  binding,  and,  with  certain  ex- 
ceptions in  favor  of  mariners,  as  an  uninformed 
and  improvident  class  of  men,  are  conclusive  upon 
the  rights  of  the  parties  concerned.  Parol  evidence 
is  therefore  inadmissible  to  vary  the  contract.  But  Jo°'°{™' 
where  the    rate   or   amount  of   wages  has  been  Bhipping" 

,  -I      1  T  articles  of 

omitted  by  mistake  or  accident,  it  has  been  held  to  ^fg'f  may 
be  competent  to  either  party  to  show  by  parol  byS''^* 
what  the  contract  in  this  respect  really  was,  not- 
withstanding the  provision  contained  in  the  act  of 
1790,  ch.  29,  requiring  the  master  to  make  an 
agreement  in  writing,  or  in  print,  with  every  sea- 
man before  proceeding  on  his  voyage,  and  in  default 
thereof,  entitling  the  seaman  to  the  highest  rate  of 
wages  paid  at  the  port  during  the  last  preceding 
three  months(«). 

It  appears  to  be  an  established  and  uniform  prac-  insmtefor 

*  *-  '  ■»■  -wages,  inas- 

tice  in  suits  for  mariners'  wages,  in  the  English  admi-  toyoS'' 
ralty,  to  bring  into  court  the  shipping  articles  and  "nd^^ 
log-book ;  and  by  our  act  for  the  government  and 
regulation  of  seamen  in  the  merchants'  service,  it  is 
expressly  enacted  that  in  all  such  suits,  "  it  shall  be 
incumbent  on  the  master  or  commander  to  produce 
the  contract  and  log-book,  if  required,  to  ascertain 
any  matter  in  dispute ;  otherwise  the  complainants 
shall  be  permitted  to  state  the  contents  thereof,  and 

(a)  Wickham  v.  Blight,  Gilpin's  R.,  452.  Concerning  the  effect, 
if  any,  of  the  words  "  or  elsewhere,"  subjoined  to  the  description  of 
the  voyage  in  the  shipping  articles,  see  supra,  vol.  I.,  p.  150. 


348  ADMIRALTY  PRACTICE. 

Toiu  8.    proof  to  the  contrary  shall  lie  on  the  master  or 
commander  (a)." 

.  Whether  the  word  "state "  here  means  the  giving 
of  parol  evidence,  or  simply  an  assertion,  of  the  con- 
tents of  the  contract  and  log-book,  which  assertion 
is  to  be  taken  as  true  until  disproved  by  the  produc- 
tion of  these  writings,  may  perhaps  be  questionable. 
If  the  intention  was  to  confer  the  right  of  giving 
secondary  proof,  as  in  the  case  of  lost  instruments, 
it  seems  difficult  to  account  for  the  use  of  the  word 
chosen. 

(a)  Act  of  July  20,  ch.  29 ;  1  Stat,  at  Large,  131,  §  6. 
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CHAP.  11. 


CHAPTEE.  XL 

The  HEARiNa  and  Deoebe, 


Thb 
Heasiho. 


All  unnecessary  delays,  at  any  stage  of  the  suit,  are 
inconsistent  with,  the  principles  by  which  courts  of 
admiralty  are  governed,  and  which  it  is  their  duty 
to  enforce,  not  only  when  specially  applied  to  for 
that  purpose,  but,  if  necessary,  by  spontaneous  inter- 
position.    Such  delays  nevertheless  frequently  occur  cansestp 

A  •'  -*■  •/  be  speedily 

in  this  country,  especially  in  bringing  causes  to  a  ^""^ 
hearing,  after  the  parties  are,  or  ought  to  be,  ready 
for  that  purpose.    This  generally  arises,  it  may  be 
charitably  supposed,  from   conflicting  professional 
engagements  in  the  numerous  state  courts  of  law 
and  equity,  in  all  of  which  the  members  of  the  legal 
profession  are  accustomed  to  practice.    To  a  certain 
extent,  therefore,  these  delays  are,  perhaps,  unavoid- 
able. Butjunlessthepartiesarereadytoproceedtoa  Jn°2lr|."'* 
hearing  on  the  return-day  of  the  process — as  they  th™proMM, 
should  do  when  the  cause  on  account  of  its  simplicity  «««g°ed- 
requires  little  or  no  time  for  preparation,  and  when 
the  Mdtnesses  are  few  and  reside  on  the  spot — the 
more  convenient  and  proper  practice  is,  if  the  circum- 
stances admit  of  it,  for  the  court  on  the  return-day 
to  assign  some  early  day  for  the  hearing.    When 
from  the  absence  of  witnesses,  the  necessity  of  ob- 
taining a  commission,  or  other  cause,  this  cannot 
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with  propriety  be  done,  the  parties  may  at  any  sub- 
sequent time  agree  upon  a  day,  or  either  of  them 
apply  to  the  court  to  appoint  a  day  for  hearing. 
When  an  application  is  made  to  the  court  for  this 
purpose  by  one  of  the  parties,  it  is  advisable  to  give 
notice  of  the  application  to  the  adverse  party,  desig- 
nating some  day  which  the  applicant  would  prefer. 
If  no  such  notice  is  given,  the  existing  predicament 
of  the  cause  ought  to  be  truly  and  clearly  stated  for 
the  information  of  the  court.  The  judge  may,  never- 
theless, deem  it  proper  to  require  a  previous  notice, 
or  to  grant  only  an  order  to  show  cause  ;  and  if  he 
assigns  a  day,  upon  an  ex  parte  application,  he  will, 
of  course,  take  care  to  direct  that  the  opposite  party 
shall  be  seasonably  notified  of  the  day  assigned. 
When  special  sessions  of  the  court  are  appointed 
prospectively  to  be  regularly  held  on  certain  speci- 
fied days,  as  on  a  certain  day  of  each  week,  such  day 
of  the  next  or  other  week  will  of  course  be  assigned 
for  the  hearing  of  a  cause,  unless  there  shall  be 
special  reasons  for  designating  some  other  day.  The 
order  assigning  a  day  for  hearing  ought  to  be  entered 
by  the  clerk, 
how  mI-  The  hearing  or  trial  of  an  admiralty  cause  upon 
the  merits,  is  conducted,  substantially,  in  the  same 
manner  as  a  trial  at  common  law.  The  counsel  for 
the  libellant  opens  the  cause  by  reading  the  plead- 
ings or  allegations  of  the  parties,  or  by  an  exact 
statement  of  their  more  material  parts,  and  a  sum- 
mary statement  of  the  evidence  which  he  expects  to 
adduce.  The  witnesses  in  behalf  of  the  libellant  are 
then  called,  and,  being  sworn,  are  examined,  and 


ducted. 
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cross-examined  in  the  usual  form.     If  depositions  on  cnAP.ii. 
tlie  part  of  the  libellant  have  been  taken  on  commis- 
sion, or  de  lens  esse,  according  to  the  30th  section 
of  the  Judiciary  Act  of  1789,  they  are  read. 

The  libellant  having  thus  completed  his  proofs, 
the  defence  is  opened  by  the  counsel  for  the  respon- 
dent, and  the  evidence  in  his  behalf  is  in  like  manner 
adduced. 

The  libellant  then  has  a  right  to  call  other  wit- 
nesses for  the  purpose  of  repelling  the  effect  of  the 
respondent's  evidence. 

If  either  party  intends,  in  the  event  of  an  adverse  t^fpames 
decision,  to  exercise  the  right  of  appeal,  he  may,  eviSeo^f 
under  certain  conditions,  demand  that  the  evidence  Ly'^STedeTk. 
of  any  witness  shall  be  taken  in  writing,  to  be  used 
in  the  appellate  court.     This  right  is  secured  and 
defined  by  the  30th  section  of  the  Judiciary  Act,  as 
follows : 

"  And  in  the  trial  of  any  cause  of  admiralty  or  maritime 
jurisdiction  in  a  district  court,  the  decree  in  which  may  be  ap- 
pealed from,  if  either  party  shall  suggest  to  and  satisfy  the 
court  that  probably  it  will  not  be  in  his  power  to  produce  the  wit- 
nesses there  testifying  before  the  circuit  court,  should  an  appeal 
be  had,  and  shall  move  that  their  testimony  be  taken  down  in 
writing,  it  shall  be  so  done  by  the  clerk  of  the  court.  And  if  an 
appeal  be  had,  such  testimony  may  be  used  on  the  trial  of  the  same, 
if  it  shall  appear  to  the  satisfaction  of  the  court  which  shall  try 
the  appeal,  that  the  witnesses  are  then  dead  or  gone  out  of  the 
United  States,  or  to  a  greater  distance  than  as  aforesaid  from  the 
place  where  the  court  is  sitting ;  or  that  by  reason  of  age,  sick- 
ness, bodily  infirmity  or  imprisonment,  they  are  unable  to  travel 
or  appear  at  court,  but  not  otherwise," 
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TOL^z.  rpjjg  evidence  being  concluded,  the  cans  e  is  argued ; 
and  unless  it  has  already  been  fully  opened  on  the 
part  of  the  libellant,  both  as  to  the  law  and  the 
facts  on  which  he  relies,  this  ought  now  to  be  done, 
to  the  end  that  the  respondent  may  be  informed  of 
the  points  to  which  it  behooves  him  particularly  to 
direct  his  argument.  The  argument  is  closed  by 
the  counsel  for  the  libellant.  When  two  counsel 
argue  on  each  side,  the  practice  in  the  Southern 
District  of  New -York  (and  it  seems  worthy  of 
imitation)  is,  for  them  to  address  the  court  alter- 
nately(a). 

Issues  of  law  are  rare  in  admiralty  causes ;  but 
when  presented  by  the  pleadings  for  decision,  they 
should  be  argued  at  once  ;  or  if  that  is  not  done,  a 
day  is  assigned  for  that  purpose  in  the  manner  above 
stated. 

The  decree  is  pronounced  either  at  the  close  of 
the  argument,  the  clerk  noting  in  his  minutes  the 
substance  of  the  decree  ;  or,  when  the  judge  deems 
it  necessary  to  hold  the  case  under  advisement,  at 
some  future  day,  when  the  decree  is  either  drawn 
up  by  him,  or  the  proper  instructions  are  given  to 
the  clerk  for  that  purpose.  Decrees  in  the  admiralty 
are  almost  always  very  simple  in  their  derections 
and  requirements — being  usually  either  for  the 
dismission  of  the  libel,  or  for  the  payment  of  a 
specific  sum  to  the  libellant,  and  the  issue,  if 
necessary,  of  the  proper  process  to  enforce  such 
payment. 

(a)  Betts's  Adm.  Practice,  94. 
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All  matters  of  computation  are  usually  referred  char  n. 
to  the  clerk;  and  matters  of  fact  pertaining  to  ^^(Z^^^t, 
commercial  usage,  and  requiring  mercantile  skill  *""■ 
for  their  proper  decision,  are  referred  to  the  clerk 
together  with  one  or  more  (generally  two)  mer- 
chants ;  OP,  when  the  necessary  investigation  can  be 
more  conveniently  made  at  some  place  remote  from 
the  residence  of  the  clerk,  the  reference  may  be  to 
one  or  more  commissioners  specially  appointed  for 
the  purpose,  in  pursuance  of  one  of  the  new 
rules(a).  The  first  decree  in  favor  of  the  libellant, 
therefore,  in  cases  involving  matters  of  the  nature 
above  described,  is  interlocutory ;  settling  only  the 
general  principles  and  main  questions  affecting  the 
rights  of  the  parties,  and  comprising  or  accompanied 
by  an  order  of  reference.  When  the  report  comes 
in,  the  parties  are  entitled,  if  they  desire  it,  to  be 
heard  upon  the  question  of  its  confirmation. 

There  seems  to  have  been  considerable  diversity  Form  of  the 

,  *^     decree. 

in  the  structure  and  phraseology  of  decrees  in  the 
several  admiralty  courts  in  this  country,  and  there 
has  probably  been  no  very  strict  adherence  to 
particular  forms  even  in  the  same  court ;  but  in 
avoiding  all  unnecessary  prolixity,  the  practice  of 
our  courts,  it  is  believed,  has  been  uniform.  In 
the  High  Court  of  Admiralty  of  England,  the 
established  usage  appears  to  be  to  incorporate  in 
the  decree  a  full  recital  of  the  substance  of  the 
pleading  and  allegations,  and  of  all  the  antecedent 
proceeding,  as  is  done  in  the  High  Court  of  Chan- 

(o)  See  Appendix,  Rule  xliv.  ;  and  supra,  p.  185. 

45 
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vojL  3.  cery(a).  This  practice  is  not  known  to  have  been 
followed  in  this  country ;  nor  does  it  appear  to  be 
necessary  for  any  purpose  of  justice.    Indeed,  the 

(o)  The  following  is  given  in  Marriott's  Formulary,  as  a  precedent 
for  a  First  Decree  for  wages.  Like  all  the  precedents  in  this  book,  it 
is  drawn,  as  will  be  seen,  with  great  neatness  and  perspicuity.  Sir 
James  Marriott,  the  learned  reader  will  remember,  was  the  imme- 
diate predecessor  of  Sir  William  Scott,  afterwards  Lord  Stowell, 
as  Judge  of  the  High  Court  of  Admiralty;  and  those  forms  are  stated, 
in  the  title  page,  to  have  been  "  perused  and  approved  as  correct,"  by 
him.  It  is  believed  to  be  the  only  collection  of  admiralty  precedents 
ever  published  in  England,  and  it  has  never  been  reprinted  in  this 
country.  The  forms  are  given  with  scarcely  a  word  of  explanation, 
and  with  little  regard  to  order  in  their  arrangement. 

"  First  Decree  for  Wages. 

In  the  name  of  God,  Amen.  Before  you,  the  right  worshipful  Sir 
James  Marriott,  knight,  doctor  of  laws,  lieutenant,  judge,  or  presi- 
dent of  the  High  Court  of  Admiralty  of  England,  lawfully  constituted, 
the  proctor  for  late  mariners  of,  and 

belonging  to  the  ship  or  vessel  called  the  (whereof 

noWis  or  lately  was  master),  doth  say,  allege,  and  by  this  writing  pro- 
pound in  law  against  the  said  ship,  her  tackle,  apparel  and  furniture,  and 
against  all  persons  in  general  having  or  pretending  to  have  any  right, 
title  or  interest  in  the  same,  that  the  said 

mentioned  in  the  schedule  or  affidavit  hereunto  annexed,  were,  in  the 
year  and  months  mentioned  in  the  said  affidavit  and  schedule  hereunto 
annexed,  or  in  some  or  one  of  them,  within  the  flux  and  reflux  of  the 
sea,  and  within  the  jurisdiction  of  the  said  High  Court  of  Admiralty 
of  England,  shipped  and  hired  to  serve  on  board  the  said  ship,  in  the 
voyage  and  voyages  to  be  performed  and  afterwards  performed  by  the 
said  ship,  at  the  rate  of  wages  and  for  the  sum  of  money  in  the  said 
schedule  and  affidavit  mentioned ;  and  the  said 
did  perform  their  duty  in  the  said  ship  for  the  time  mentioned 

in  the  said  schedule  and  affidavit,  and  did  well  and  truly  deserve  the 
sum  of  money  mentioned  in  the  said  schedule  and  affidavit,  for  their 
services  performed  and  necessary  expenses  on  board  the  said  ship ;  and 
that  the  said  money  mentioned  in  the  said  schedule  is  due  and  ought 
to  be  paid  to  the  said  for  their  wages,  for 

their  service  performed  and  necessary  expenses  on  board  the  said  ship : 
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prolixity  of  decrees  in  chancery  has  called  forth   ohap.ii. 
expressions  of  regret  from  more  than  one  of  the 
English    chancellors.    Lord    Haedwick   said    he 

also  that  the  wages  mentioned  in  the  said  schedule  and  affidavit  (which 
affidavit  and  schedule,  the  proctor,  propounding  them,  prayed  may  be 
admitted  as  if  here  read  and  inserted)  amounts,  after  deducting  what 
is  due  for  Greenwich  and  the  merchants'  hospitals,  to  the  sum  follow- 
ing, to  wit :  the  wages  due  to  the  said  to  the  sum  of 
those  due  to  to  the  sum  of 
and  those  due  to  to  the  sum  of 
of  lawful  money  of  Great  Britain.  Whereupon 
the  said  having  no  other  hopes  of  recovering 
their  aforesaid  wages,  but  by  arresting  the  said  ship  and  her  tackle, 
apparel  and  furniture,  have  procured  the  same  to  be  arrested,  by  virtue 
of  a  warrant  under  the  seal  of  the  said  court ;  and  have  caused  all 
persons  in  general,  having  or  pretending  to  have  any  right,  title  or 
interest  in  the  premises,  to  be  cited  to  appear  before  you  the  aforesaid 
judge,  or  your  surrogate,  at  a  certain  time  and  place  mentioned  in  the 
said  warrant,  to  answer  to  the  said  in  a 
certain  cause  of  subtraction  of  wages,  civil  and  maritime :  all  which 
persons  in  general,  cited  as  aforesaid,  being  called  and  not  appearing, 
but  contumaciously  absenting  themselves,  stand  in  contempt,  by  having 
incurred  four  defaults ;  all  which  premises  were  and  are  true,  public 
and  notorious,  and  thereof  there  was  and  is  a  public  voice  and  Same. 
"Whereupon  the  oath  required  by  law  being  made,  and  the  proctor  for 
the  said  praying  right  and  justice  to  be  done, 
and  the  said  to  be  put  in  possession  of  the 
said  ship,  her  tackle,  apparel  and  furniture,  with  effect  according  to 
the  extent  of  their  debts,  that  their  property  may  be  preserved,  and 
for  the  expenses  in  this  behalf,  by  this  your  first  decree,  according  to 
the  style,  manner  and  practice  of  proceeding  in  the  said  court  in  the 
like  cases ;  which  premises  he  doth  propound  jointly  and  severally,  not 
restraining  himself  to  prove  all  and  singular  the  premises  ;  but  as  far 
as  he  shall  prove  therein,  he  humbly  prays  he  may  obtain  in  his  de- 
mands, the  right  and  benefit  of  the  law  being  always  preserved,  humbly 
praying  your  aid  and  assistance  herein. 

All  which  premises,  we.  Sir  James  Marriott,  knight,  doctor  of 
laws,  the  judge  aforesaid,  having  maturely  weighed  and  considered  the 
same,  do  admit,  and  do  pronounce,  decree  and  declare  that  the  same 
ought  to  be  admitted,  and  that  the  defaults  aforesaid  have  been  made 
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voL^2.  "wished  that  orders  in  that  court  were  drawn  with 
the  same  brevity  as  those  in  courts  of  law;  and 
this  wish  has  been  accomplished  with  respect  to 
the  courts  of  the  United  States,  as  courts  of  equity, 
by  one  of  the  new  rules  of  equity  practice  pre- 
scribed by  the  Supreme  Court  of  the  United  States, 
by  which  it  is  ordained,  that  "  in  drawing  up  de- 
crees and  orders,  neither  the  bill  nor  answer,  nor 
other  pleadings  nor  any  part  thereof,  nor  the  report 
of  any  master,  nor  any  other  prior  proceeding, 
shall  be  recited  or  stated  in  the  decree  or  order ; 
but  the  decree  and  order  shall  begin  in  substance 
as  follows :  '  This  cause  came  on  to  be  heard  (or  to 
be  further  heard,  as  the  case  may  be  )  at  this  term, 
and  was  argued  by  counsel;  and  thereupon,  upon 
consideration  thereof,  it  was  ordered,  adjudged  and 
decreed  as  follows,  viz :'  " 

The  present  learned  judge  of  the  District  Court 
for  the  Southern  District  of  New- York,  states,  in 
his  summary  of  the  practice  of  that  court,  that  in 
the  minutes  of  the  Vice-admiralty  Court  of  New- 

as  is  above  alleged ;  and  do  pronounce,  decree  and  declare  that  the 
said  schedulate,  ought  to  be  put  in  possession 

of  the  said  ship,  her  tackle,  apparel  and  furniture  (sufficient  security 
being  first  given  to  the  said  efiect,  as  is  usual  in  like  cases) ;  and  by 
this  our  first  decree  do  adjudge  and  declare  the  possession  of  the  said 
ship,  her  tackle,  apparel  and  furniture  to  the  said 

JAMES  MARRIOTT. 
William  Battine. 

This  first  decree  was  signed  and  promulged  by  the  right  worshipful 
Sir  James  Marriott,  knight,  the  judge,  in  the  dining  room  adjoining 
to  the  common  hall  of  Doctors  Commons,  on  the  day  of 

in  the  year  of  our  Lord 
in  the  presence  of  R.  J.,  one  of  the  Deputy  Registrars." 
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York,  the  opinion  of  the  judge  is  often  found  entered  ^=i£:  "■ 
at  large  (a).  And  in  many  of  the  cases  reported  in 
Peters's  Admiralty  Decisions,  what  is  called  the 
"Decree,"  consists  of  the  opinion  of  the  court, 
terminating  in  a  formal  decree  commencing  like  the 
ordering  or  decretal  pa/rt  of  a  decree  in  chancery ; 
and  this,  I  infer-,  was  the  only  decree  drawn  up. 
In  one  case,  the  opinion  commences  .with  the  remark 
that  "  The  state  of  the  case  will  appear  in  the  libel, 
and  the  testimony  and  exhibits  in  this  cause ; "  and, 
after  discussing  and  determining  the  questions  of 
law  on  which  the  case  turned,  concludes  with  a 
formal  decree,  awarding  and  apportioning  salvage, 
and  commencing  thus:  "I  do  therefore  adjudge, 
order  and  decree,"  etc.(J).  The  first  volume  ot 
these  reports  contains  full  reports  of  two  cases  con- 
ducted by  very  able  lawyers,  decided  in  the  Dis- 
trict Court  for  the  District  of  New-York — the  one 
in  1Y97,  by  Judge  Tkoup(c)  ;  and  the  other  a  few 
years  later,  by  Judge  IIobabt(c^.  In  both  of  these 
cases,  the  decree  is  given  in  ecotenso.  In  the  first  it 
commences  thus :  "  The  court,  having  taken  time  to 
advise  in  this  cause  until  this  day,  doth  now  order, 
sentence  and  decree,  and  it  is  hereby  ordered,  sen- 
tenced and  decreed  by  the  court,  that,"  etc.  In  the 
second,  the  decree  commences  thus:  "The  court, 
having  taken  time  to  advise  as  to  its  decree,  and  as 
to  the  proportion  and  distribution  of  salvage  in  this 
cause,  doth  now  order  and  decree  that,"  etc. 

(a)  Betts's  Adm.  Practice,  97. 

(6)  La  Belle  Creole,  1  Adm.  Decisions,  31. 

(c)  The  Harmony,  ib.,  34,  note. 

{d)  The  Jefferson,  ib.,  46,  note. 
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T0L^2.  In  the  report  of  the  important  salvage  case  of 
The  Blaireau^  finally  decided  on  appeal  to  the 
Supreme  Court,  the  decree,  both  of  the  district  and 
circuit  court,  is  given  at  large(a).  It  arose  in  the 
District  of  Maryland,  during  the  time  of  Judge 
Winchester,  a  learned  ^and  accurate  admiralty 
lawyer.  It  commences  as  follows:  "The  counsel 
for  the  parties  respectively  intervening  in  this  cause, 
were  heard  by  the  court;  and  their  argument, 
together  with  all  and  singular  the  proceedings  and 
testimony  in  this  cause,  were  by  the  court  maturely 
considered.  And  it  appearing  to  the  court  that  the 
circumstances  of  extreme  danger  under  which  the 
salvage  of  the  ship  Blaireau  and  cargo  was  effected, 
require  a  salvage  compensation  as  liberal  as  is  con- 
sistent with  precedents  and  legal  principles;  that 
the  danger,  labor,"  etc.  It  then  proceeds  to  state  the 
conclusions  of  the  judge  as  to  the  particular  merits 
and  claims  of  the  several  salvors,  and  closes  with  an 
award  of  salvage  to  each,  commencing  thus:  "It  is, 
this  14th  day  of  July,  1803,  by  me,  James  Win- 
CHESTEE,  Judge  of  the  District  Court  of  the  United 
States  for  Maryland  District,  and  by  the  power  and 
authority  of  this  court,  ordered,  adjudged  and  de- 
creed, that,"  etc.  The  decree  of  Judge  Chase, 
made  on  appeal  to  the  circuit  court,  commences  as 
follows:  "This  court  having  heard  the  parties  on 
the  appeal  in  this  cause,  by  their  counsel,  and  fully 
examined  the  evidence,  exhibits  and  proofs,  and 
maturely  considered  the  same,  do  order,  adjudge  and 

(a)  2  Cranch's  R.,  240  (1  Curtis's  Decis.  S.  C,  479). 
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decree,  and  it  is  hereby  ordered,  adjudged  and  de-   uhap.ii. 
creed  by  tile  said  court,  that,"  etc. 

In  one  of  the  above  cited  cases  decided  in  the 
^New-York  district,  the  decretal  words,  as  we  have 
seen,  are  "  order  and  decree ;"  and  in  the  other, 
"  order,  sentence  and  decree  ;"  and  this  latter  form 
is  understood  to  be  usually  employed  in  the  Southern 
District  of  New -York.  The  correspondent  words 
used  in  the  Pennsylvania  district,  in  the  time  of 
Judge  Peters,  were  ad^vdge^  order  and  decree.  In 
the  case  of  The  Blaireau,  above  cited,  the  terms 
employed,  both  in  the  district  and  in  the  circuit 
court,  are  order,  adjudge  and  decree,  being  those  in 
familiar  use  in  courts  of  chancery ;  and  this  same 
phraseology  was  used  by  the  Supreme  Court  of  the 
United  States,  in  proceeding  to  render  such  decree 
as  the  circuit  court  ought  to  have  rendered,  in 
another  more  recent  case  (a). 

The  uniform  language  of  the  High  Court  of 
Admiralty  of  England  appears  to  be  '■'■pronounce, 
decree  and  decla/rey  ■  The  term  "  pronounce "  seems 
to  be  peculiarly  distinctive  of  the  admiralty  juris- 
diction. It  is  almost  invariably  found,  as  the 
learned  reader  will  not  have  failed  to  remark,  at 
the  conclusion  of  the  reported  judgments  of  the 
court,  to  express  the  result,  as,  for  example,  in 
cases  of  bottomry :  "  I  therefore  pronotmce  for  the 
validity  of  the  bond."  To  indulge  in  the  expression 
of  some  regret  that  the  language,  in  this  instance, 
of  the  English  court  has  not  been  adopted  in  this 

(a)  The  Virgin,  8  Peters's  R.,  538  (11  Curtis's  Decis.  S.  C,  208). 
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voL^2.  country,  or  to  cherish  a  hope  that  it  may  yet  find 
favor  in  our  courts,  as  a  type,  if  not  a  droit  of  the 
admiralty,  might  seem  to  be  puerile ;  and  to 
recommend  its  adoption,  might  appear  to  savor  of 
arrogance. 
Decrees  Decrecs  are  usually  drawn    up  by  the  clerk, 

bytoe  °iMk.  according  to  the  foilns  in  use  in  the  particular 
court  in  which  they  are  rendered.  Decrees  in  the 
English  High  Court  of  Admiralty,  it  is  believed, 
are  always  signed  by  the  judge ;  and  a  certificate  is 
thereunto  subjoined  by  the  registrar,  stating  the 
fact,  time  and  place  of  signature.  In  the  Southern 
District  of  New  -York,  and,  as  I  learn,  also  in  the 
District  of  Massachusetts,  the  signature  of  the 
judge  to  the  separate  decree  is  not  deemed  necessary ; 
but  in  the  former  district,  and  it  is  presumed  also  in 
the  other  districts  where  the  decree  itself  is  not 
signed  by  the  judge,  the  enrolment,  or  record  of 
Decree  may  the  judgmcut  of  thc  court,  is  slgued  by  him((2).    It 

be  executed    .  ,  i    ,       i  ii      i   -i  •     • 

before  ea-  is  not  supposcd  to  06  uccessary,  or  that  it  is  m  any 
of  the  districts  deemed  to  be  indispensable,  that  the 
decree  should  be  enrolled  preparatory  to  its  execu- 
tion. Its  entry  apud  acta,  it  is  believed,  is  considered 
to  be  sufficient  for  this  purpose  (5). 
ttieTourtto  The  liberal  provision  made  by  our  laws  for  the 
^^u  iewee.  rehearing  of  causes  on  appeal  to  the  circuit  court 
from  the  decrees  of  the  district  court,  renders  the 
question  of  the  power  of  the  latter  court  to  vary  its 
own  decrees  of  far  less  importance  than  it  would 

(a)  Betts's  Adm.  Practice,  98. 

(6)  Its  contents  are  prescribed  by  a  late  act  of  Congress.     Vide 
infra,  ch.  xii. 
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otherwise  be ;  but  inconsiderable  as  the  sum  in  con-  char  u, 
troversy  is  which  is  requisite  to  sustain  the  right  of 
appeal,  there  are  occasionally  suits,  especially  for 
seamen's  wages,  in  which  the  amount  in  controversy 
is  less  than  this  sum.  It  is  to  be  considered,  more- 
over, that  the  delay  and  expense  incident  to  an 
appeal  may  sometimes  render  this  form  of  relief  of 
little  or  no  value  to  the  party  concerned,  even  where 
from  misapprehension  or  inadvertence  on  the  part 
of  the  court,  or  deception  on  the  part  of  the  success- 
ful litigant,  or  other  cause,  the  district  court  may 
have  been  led  into  palpable  error,  which  it  would 
gladly  correct  at  once,  upon  motion,  if  it  had  the 
power. 

In  addition,  therefore,  to  the  authority  conferred, 
or  rather  recognized  by  one  of  the  new  rules,  to  set 
aside  defaults  for  contumacy  on  the  return-day  ol 
the  mesne  process(a),  another  of  these  rules  provides 
that  "  The  court  may,  in  its  discretion,  upon  motion 
of  the  defendant  and  the  payment  of  costs,  rescind 
the  decree  in  any  suit  in  which,  on  account  of  his 
contumacy  and  default,  the  matter  of  the  libel  shall 
have  been  decreed  against  him,  and  grant  a  rehearing 
thereof,  at  any  time  within,  ten  days  after  the  decree 
has  been  entered,  the  defendant  submitting  to  such 
further  orders  and  terms  in  the  premises  as  the  court 
may  direct(5)."  But  these  rules  are  silent  as  to  any 
power  in  the  district  courts  to  vary  a  decree  in  a  con- 
tested suit,  and  I  have  met  with  no  authoritative 
judicial  decision  on  this  point.  The  question  is 
briefly  discussed,   under  the  head  of  "  Eehearing 

(a)  Vide  supra,  chapter  vi.  (6)  See  Appendix,  Rule  xt. 

46 
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TOL^jj.  and  Keview,"  by  the  learned  judge  of  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  New- York,  in  his  summary  of  the  practice  of  that 
court(<x),  in  which  it  has  also  been  deemed  to  be  a 
fit  subject  for  regulation  by  general  rules(5). 

It  is  not  a  little  remarkable  that  a  question  of  so 
much  practical  importance  should  have  remained 
undetermined  in  the  High  Court  of  Admiralty  of 
England,  until  since  the  accession  of  Dr.  Lttshing- 
TON,  the  present  distinguished  judge  of  that  court. 
An  application  was  made  to  him,  in  the  case  here 
alluded  to,  to  modify  a  decree  pronounced  a  few 
months  before  by  Sir  John  Nioholl,  his  immediate 
predecessor ;  and  the  question  of  his  power  to  do 
so  was  treated  both  by  the  counsel  and  the  court 
as  an  original  one,  substantially  new,  and  unaf- 
fected by  any  antecedent  decision  or  usage  of  the 
court. 

The  suit  was  a  cause  of  collision  promoted  by  the 
owners  of  a  fishing  smack  named  the  Success,  against 
a  steam  vessel,  the  Monarch,  for  damage  sustained 
at  sea,  whereby  the  smack  was  totally  lost. 

At  the  hearing  of  the  cause,  Sir  John  Nicholl 

(a)  Betts's  Adm.  Practice,  100  et  seq. 
(6)  The  rules  referred  to  in  the  text  are  as  follows : 
"KULE  156, 
\  "  A  rehearing  will  not  be  granted  in  any  matter  in  which  a  decree  has 

been  rendered,  unless  application  is  made  at  the  term  when  the  decree 
is  pronounced,  or  there  is  a  stay  of  proceedings  by  order  of  the  judge. 
"RULE  157. 
"  No  libel  of  review  will  be  entertained  in  causes  subject  to  appeal, 
nor  unless  filed  before  the  enrolment  of  the  decree  or  return  of  final 
process  issued  in  the  cause." 
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pronounced  both  parties  in  the  cause  to  have  been  chap,  n. 
in  fault,  aad  deereed  the  loss  to  be  borne  equally 
between  them  ;  "  and  an  interlocutory  decree  was 
taken  down  by  the  registrar  in  the  assignation  book, 
in  the  following  words :  '  The  judge  being  assisted 
by  Captains  Timbrell  and  Hayman,  two  of  the  elder 
brethren  of  the  Trinity  Corporation,  and  having  read 
the  act  and  the  evidence,  by  interlocutory  decree 
pronounced  the  collision  in  question  in  this  cause  to 
have  been  equally  the  fault  of  the  masters  and  crews 
of  the  said  ship  Monarch  and  the  said  smack  Success ; 
and  for  a  moiety  only  of  the  damage  proceeded  for, 
and  condemned  the  owners  of  the  said  ship  Monarch, 
Pulley's  parties,  and  the  bail  given  in  their  behalf, 
in  a  moiety  of  the  amount  of  such  damage,  and  of 
the  costs  incurred  on  behalf  of  Pitcher's  parties  in 
this  cause.  And  the  judge,  at  the  further  petition 
of-  Pitcher,  referred  to  the  registrar  and  merchants 
the  amount  of  the  damage  pronounced  for,  together 
with  all  accounts  and  vouchers  brought  in  or  here- 
after to  be  brought  in  relative  thereto,  to  report 
thereon.' " 

By  this  decree,  it  will  be  seen,  the  owners  of  the 
vessel  proceeded  against,  in  addition  to  being  left 
to  pay  their  own  costs,  were  subjected  also  to  the 
payment  of  one-half  the  costs  of  the  promovent ; 
whereas,  according  to  a  judgment  of  the  House  of 
Lords,  pronounced  several  years  before,  in  which 
the  question  of  costs  was  fully  discussed  and  con- 
sidered, each  party  ought  to  have  been  required  to 
pay  their  own  costs.  The  application  was  made  in 
behalf  of  the  owners  of  the  Monarch,  "  to  vary  the 
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voL^il  decree  in  question  as  regarded  costs,  on  the  ground 
that  it  was  inequitable,  and  that  the  late  judge  could 
not  have  intended  to  burthen  them  with  three-fourths 
of  the  expenses  :  on  the  contrary,  that  he  had  actu- 
ally directed  the  parties  to  pay  their  respective 
costs,  as  was  set  forth  in  the  affidavits  of  persons  of 
respectability  who  had  taken  notes  of  the  judgment 
at  the  time."  It  appeared,  however,  "  that  previous 
to  the  entry  of  the  decree  in  the  assignation  book,  a 
draft  thereof  was  submitted  by  the  registrar  to  the 
judge  in  chambers,  who  confirmed  its  accuracy  and 
approved  of  its  contents." 

Dr.  LtrsHiNGTON  said  he  could  not  allow  the  regis- 
trar's entry  to  be  questioned,  upon  the  averments  of 
another  person  as  to  what  took  place  at  the  time, 
especially  after  the  registrar's  statement  that  he  sub- 
sequently took  the  opinion  of  the  late  learned  judge 
as  to  the  accuracy  of  the  decree.  And  in  reply  to 
the  remark  of  the  counsel  for  the  owners  of  the 
Monarch,  that  this  opinion  was  taken  in  the  absence 
of  the  parties  interested  and  their  advisers ;  and  that 
if  the  late  judge  had  heard  counsel  on  the  subject, 
'  he  would  never  have  sanctioned  the  decree  as  it 
stood  recorded  —  Dr.  Lttshifgtok  observed:  "It 
may  be  so,  but  I  cannot  help  that;  the  court  must 
uphold  the  statement  of  its  registrar.  With  respect 
to  the  present  application,  I  should  be  disposed  so 
far  to  alter  the  decree,  as  to  meet  what  I  conceive 
to  be  the  equity  of  the  case  ;  but  I  am  not  aware 
that  the  court  possesses  the  power  to  do  so  in  the 
present  instance."  The  counsel  admitted  his  inability 
to  furnish  any  precedents  in  support  of  the  applica- 
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tion,  and  it  was  directed  to  stand  over,  that  cases  ^^^  "• 
might  be  looked  into.  On  a  subsequent  day  some 
cases  were  cited,  having,  however,  but  a  remote  rela- 
tion to  the  question  before  the  court ;  and  in  opposi- 
tion to  the  motion,  it  was  contended  that,  as  in  the 
present  instance  there  was  no  omission  to  be  sup- 
plied, and  no  ambiguity  to  be  explained,  these  cases 
were  inapplicable ;  that  the  decree  in  question  was 
clear  and  perfect  upon  the  face  of  it,  and  that  the 
application  was,  in  point  of  fact,  an  appeal  from  the 
judgment  of  the  late  judge ;  that  its  admission  would 
be  a  departure  from  the  ordinary  practice  of  the 
court,  and  be  attended  with  great  inconvenience ; 
and  that  a  similar  application  had  been  held  inad- 
missible by  the  Privy  Council,  in  the  case  of  The 
Elizaheth. 

Dr.  LusHiNGTON,  in  pronouncing  his  judgment, 
assumed  that  the  decree,  as  it  had  been  taken  down, 
was  in  fact  the  decree  of  the  late  judge ;  and  after 
commenting  upon  the  case  above  mentioned  decided 
in  the  House  of  Lords,  and  after  stating  his  convic- 
tion that  if,  at  the  time  the  decree  in  question  was 
pronounced  by  Sir  JoHif  Nicholl,  he  had  been 
aware  of  that  decision,  he  would  have  decreed  in 
conformity  with  it ;  and  that  if  afterwards,  during 
his  continuance  in  office,  it  had  been  made  known 
to  him,  he  would  have  desired  to  alter  his  decree, 
and  would  have  done  so  if  he  supposed  he  had  the 
power — the  learned  judge  proceeded  to  observe 
as  follows : 

"  Being  of  ttis  opinion,  I  have  now  to  consider  whether  I  have 
authority,  according  to  the  rules  and  practice  of  this  court,  to 


366  ADMIEALTY  PRACTICE. 

VOL.  2.  vary  this  decree ;  so  far,  at  least,  as  the  learned  judge  himself 
would  have  varied  it,  if  the  case  of  Hay  v.  Le  Nerve  had  heen 
brought  to.  his  notice. 

"  It  has  been  argued,  that  great  inconvenience  Tvill  ensue,  if 
decrees  of  this  court,  after  they  have  once  been  made,  can  be 
altered,  varied  or  rescinded.  If  it  was  a  frequent  practice  to  alter 
the  decisions  of  this  court,  much  evil  and  inconvenience  would 
undoubtedly  ensue  in  cons6qftenoe.  At  the  same  time  it  is  to  be 
observed  that  great  injustice  may  be  occasioned,  if  this  court  has 
not  such  a  discretionary  power  of  varying  its  decrees,  as  is  pos- 
sessed by  other  courts  of  this  country.  The  Court  of  Chancery, 
before  enrollment  of  a  decree,  may,  and  often  does  alter,  vary, 
and  amend  it ;  and  I  am  at  a  loss  to  conceive  upon  what  grounds 
this  court,  in  its  equitable  jurisdiction,  is  to  be  precluded  from  a 
similar  discretionary  authority, 

"In  the  exercise  of  this  authority,  I  should,  I  trust,  use  the 
greatest  caution  ;  and  the  limit  which  I  would  propose  to  myself 
in  future  cases  is  this,  merely  to  make  such  an  alteration  of  an 
error  arising  from  defect  of  knowledge  or  information  upon  a  par- 
ticular point,  as  the  justice  of  the  case  requires.  At  the  same 
time,  let  it  be  understood,  that  it  must  be  an  error  instantly 
noticed,  and  brought  to  the  attention  of  the  court  with  the  utmost 
possible  diligence. 

"  With  respect  to  the  case  before  the  court,  if  I  could  satisfy  my 
conscience  that,  in  varying  this  decree,  I  was  departing  from  what 
would  have  been  the  real  judgment  of  Sir  John  Nicholl,  I  would 
abstain  from  making  any  alteration  in  the  terms  of  the  minute, 
as  it  has  been  taken  down  by  the  registrar  in  the  present  instance. 
But  believing  that  I  am  about  to  effect,  not  only  what  I  have 
authority  to  do,  but  what  the  late  learned  judge  himself  would 
have  done,  if  he  were  sitting  in  this  chair,  I  think  that  I  am  bound 
to  vary  this  decree  to  the  extent  of  making  it  accord  with  the 
judgment  of  the  House  of  Lords;  namely,  that  each  party  should 
pay  their  own  costs. 

"  With  regard  to  the  costs  which  have  been  incurred  subsequently 
to  the  decree,  I  shall  adopt  the  same  course.  I  shall  not  give 
Mr.  Pulley  his  costs,  because  I  think  that  Mr.  Pitcher  was  right 
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in  standing  by  the  decree  which  was  the  decree  of  the  court.    It    chap.  u. 
is  an  unfortunate  case,  but  I  cannot  do  otherwise(a)." 

I  have  not  hesitated  to  cite  this  case  so  much  at 
large,  because  it  contains,  so  far  as  I  have  disco- 
vered, the  only  exposition  of  the  views  entertained 
by  the  English  High  Court  of  Admiralty,  touching 
its  powers  to  reform  its  own  decrees(i). 

It  seems  very  clear  that  the  learned  judge  enter- 
tained no  notion  of  any  power  in  the  court  analogous 
to  that  exercised  by  courts  of  equity  on  a  bill  of 
review,  or  of  any  power  to  grant  a  rehearing  upon 
questions  of  fact.  The  only  power  which  he  felt 
himself  warranted  in  asserting,  was  that  of  making 
"  such  an  alteration  of  an  error,  arising  from  defect 
of  knowledge  or  information  upon  a  particular  point, 
as  the  justice  of  the  case  requires."  The  error  to 
be  corrected  in  the  case  before  him  wa&  an  error 
of  law;  and  it  was  unnecessary  for  him  to  decide 
whether  the  principle  he  adopted  was,  in  his  judg- 
ment, applicable  also  to  an  erronous  conclusion  or 
mistake  of  the  court  respecting  a  question  of  fact. 

(a)  The  Monarch,  1  W.  Robinson's  R.,  21. 

(6)  This  case  possesses,  however,  an  additional  interest  on  account 
of  the  light  it  sheds  upon  the  forms  of  procedure  in  the  High  Court 
of  Admiralty. 
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CHAPTER  XII. 

APPEALS. 

General  Principles  Regulatinq  the  Right  of  Appeal. 

The  legislation  of  Congress  on  the  subject  of  appeals, 
is,  in  some  respects,  obscure,  and  has  given  rise  to 
several  perplexing  questions ;  but  the  laws  being  of 
early  date,  the  questions  here  more  particularly 
alluded  to  have  long  since  been  settled,  and  it  is 
unnecessary  to  bring  them  under  review. 

The  right  of  appeal  is  conferred,  defined  and 
regulated  by  the  second  section  of  the  act  of 
March  2,  1803,  ch.  20(a);  which,  however,  adopts 
and  applies  the  regulations  prescribed  by  the  2 2d, 
23d  and  24th  sections  of  the  Judiciary  Act  of  24th 
September,  1789,  ch.  20(^),  respecting  writs  of 
error. 

The  Judiciary  Act  gave  an  appeal  from  final 
decrees  in  a  district  court,  in  causes  of  admiralty 
and  maritime  jurisdiction,  where  the  matter  in 
dispute  exceeded  the  sum  or  value  of  three  hun- 
dred dollars,  exclusive  of  costs,  to  the  next  circuit 
court(c).  This  is  the  only  remedy  by  appeal  pro- 
vided for  by  that  act ;  but  it  gave  a  writ  of  error, 
which  might  be  brought  at  any  time  within  five 

(a)  1  Stat,  at  Large,  244.        (6)  Ibid.,  73.        (c)  Ibid.,  §  21. 
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years,  for  the  reexamination  of  final  judgments  in  c=i£:  ^^ 
all  other  civil  cases,  involving  the  sum  or  value  of 
fifty  dollars,  from  the  district  court  to  the  circuit 
court ;  and  from  the  circuit  court  to  the  Supreme 
Court,  in  all  civil  actions  originally  brought  in  a 
circuit  court,  or  removed  to  it  from  a  state  court, 
or  having  come  by  appeal  from  the  district  court, 
■when  the  matter  in  dispute  exceeded  the  sum  or 
value  of  two  thousand  dollars(ffl). 

This  act  also  directs  that  the  testimony  of  wit- 
nesses, in  all  cases,  in  suits  in  equity,  and  in  those 
of  admiralty  jurisdiction,  as  well  as  in  suits  at  com- 
mon law,  shall  be  taken,  not  on  commission,  or  by 
examiners  out  of  court,  as  is  usual  in  courts 
proceeding  according  to  the  course  of  the  civil  law, 
but  by  'Viva  voce  examination  in  open  court(^). 

The  proper  and  well  known  office  of  a  writ  of 
error,  is,  to  bring  under  the  revision  of  the  appel- 
late court,  merely  the  questions  of  law  in  the 
decision  of  which  the  inferior  court  is  supposed  to 
have  erred ;  and  when  restricted  to  common  law 
actions  in  which  questions  of  fact  are  decided  by  a 
jury,  and  where  relief  against  an  erroneous  verdict 
may  be  obtained  by  a  new  trial,  a  writ  of  error  is 
sufficient  for  all  the  purposes  of  justice.  But  to 
limit  the  parties  to  this  form  of  redress  in  equity 
and  admiralty  causes,  in  which  the  court,  proceed- 
ing according  to  the  course  of  the  civil  law,  decides 
the  questions  of  fact  as  well  as  of  law,  was  an  inno- 
vation upon  all  antecedent  precedent  of  which  the 

(a)  1  Stat,  at  Large,  73,  §  22.  (6)  Ibid.,  §  30. 
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voL^a.  suitor  had  a  right  to  complain.  The  act,  it  is,  true, 
made  it  the  duty  of  circuit  courts,  in  causes  in 
equity  and  of  admiralty  and  maritime  jurisdiction, , 
to  cause  the  "  facts,"  on  which  they  founded;  their 
sentence  or  decree,  fully  to  appear  upon  the  record, 
either  from  the  pleadings  and  decree  itself,  or  a 
state  of  the  case  agreed  by  the  parties  or  their 
counsel ;  or,  if  they  disagreed,  by  a  stating  of  the 
case  by  the  court(a).  But  this  provision  did  not 
supply  the  deficiency  suggested ;  for  it  still  left  the 
appellate  court  without  any  adequate  means  of 
determining  whether  the  court  below  might  not 
have  erred  in  drawing  conclusions  from  the  evidence. 

The  limitation  of  the  right  of  appeal  from  the 
district  courts  to  the  circuit  courts  in  admiralty 
causes,  to  those  in  which  the  sum  or  value  in  con- 
troversy exceeded  three  hundred  dollars,  while  at 
the  same  time  a  writ  of  error  was  given  in  common 
law  suits  involving  no  more  than  the  amount  of  fifty 
dollars,  was  also  deemed  to  be  inconsistent  and  ob- 
jectionable. 

To  remedy  these  defects,  the  amendatory  act  of 
1803  above  cited  was  passed,  the  second  section  of 
which  (the  first  and  only  other  section  relating  to  a 
different  subject)  is  as  follows: 

"  Sec.  2.  And  be  it  further  enacted.  That  from  all  final  judg- 
ments or  decrees  in  any  of  the  district  courts  of  the  United  States, 
an  appeal,  where  the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  or  value  of  fifty  dollars,  shall  be  allowed  to  the 
circuit  court  next  to  be  holden  in  the  district  where  such  judgment 
or  judgments,  decree  or  decrees,  may  be  rendered ;  and  the  circuit 

(a)  1  Stat,  at  Large,  §  19. 
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court  or  courts  are  hereby  authorized  and  required  to  receive,  ohap.  12. 
hear  and  determine  such  appeal :  And  that  from  all  final  judg- 
ments or  decrees  rendered  in  any  circuit  court,  or  in  any  district 
court  acting  as  a  circuit  court,  in  cases  of  equity,  of  admiralty 
and  maritime  jurisdiction,  and  of  prize  or  no  prize,  an  appeal 
where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the 
sum  or  value  of  two  thousand  dollars,  shall  be  allowed  to 
the  Supreme  Court  of  the  United  States ;  and  upon  such  ap- 
peal, a  transcript  of  the  libel,  bill,  answer,  depositions,  and  all 
other  proceedings  of  what  kind  soever  in  the  cause,  shall  be 
transmitted  to  the  said  Supreme  Court ;  and  that  no  new  evidence 
shall  be  received  in  the  said  court,  on  the  hearing  of  such  appeal, 
except  in  admiralty  and  prize  causes ;  and  that  such  appeals  shall 
be  subject  to  the  same  rules,  regulations  and  restrictions  as  are 
prescribed  in  law  in  case  of  writs  of  error ;  and  the  said  Supreme 
Court  shall  be,  and  hereby  is  authorized  and  required  to  receive, 
hear  and  determine  such  appeals.  And  that  so  much  of  the 
nineteenth  and  twenty-second  sections  of  the  act  of  Congress, 
entitled  '  An  act  to  establish  the  judicial  courts  of  the  United 
States,'  passed  on  the  twenty-fourth  day  of  September,  1789,  as 
comes  within  the  purview  of  this  act,  shall  be,  and  the  same  is 
hereby  repealed(a)." 

By  this  act,  appeals  from  the  district  to  the  circuit 
courts  in  admiralty  causes  are  placed  upon  the  same 
footing,  with  respect  to  the  amount  in  controversy, 
as  writs  of  error  in  suits  at  common  law ;  and  the 
remedy  by  writ  of  error  from  the  circuit  courts  to 
the  Supreme  Court,  in  admiralty  and  equity  causes, 
is  abolished,  an  appeal  being  given  in  its  stead ;  the 
nineteenth  section  of  the  Judiciary  Act,  requiring  the 
circuit  courts  to  cause  the  facts  on  which  their 
sentence  or  decree  was  founded  to  appear  on  the 
record,  is  repealed,  and  instead  of  the  statement 

(a)  Act  of  March  3,  1803,  ch.  40 ;  1  Stat,  at  Large,  244,  §  2. 
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TOL^a.    of  facts,  tte  evidence  itself  is  required  to  be  re- 
turned (a). 
casM'^Snd        According  to  tte  construction  which  these  acts 
ttmerana^  have  received,   they  authorize   an  appeal,   in  the 

peal  lies.  ,      .       ,  /.     i  '  t.      .  .   ,      , 

technical  sense  of  the  term,  as  contradistinguished 
from  a  writ  of  error,  from  all  final  decrees  of  the 
district  courts,  in  causes  of  admiralty  and  maritime 
jurisdiption,  and  cases  of  prize,  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  $50,  exclusive 
of  costs,  to  the  next  circmt  cov/rt  to  be  holden  i^  the 
district  where  the  decree  is  pronounced ;  and  from 
all  final  decrees  of  any  circuit  court,  in  cases  of 
equity,  of  admiralty  and  maritime  jurisdiction,  and 
of  prize,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  $2000,  at  any 
time  within  five  years  after  the  decree  is  rendered, 
or,  in  case  of  coverture,  infancy,  insanity  or  im- 
prisonment, after  such  disability  shall  have  ceased, 
to  the  Supreme  Court(^), 
?°"a?ed  ^^  '^^1  ^^^'^1  only  from  Jlnal  decrees  that  an  ap- 

be>jS?"  peal  can  be  taken.  It  rarely. happens  that  there  is 
any  serious  difficulty  in  determining  whether  a 
decree  is  in  its  nature  final  or  not.  It  is  not  neces- 
sary that  the  decree,  unless  appealed  from,  should 
be  conclusive  upon  the  rights  asserted  by  the  parties 
in  the  suit;    it  is    sufficient  if   it  determines  the 

(o)  The  San  Pedro,  2  Wheaton's  R.,  132  (4  Curtis's  Decis,  S.  C, 
57). 

(6)  The  right  of  appeal  from  the  decisions  of  the  territorial  courts 
is  regulated  by  the  several  acts  organizing  the  territorial  governments. 
An  exposition  of  the  laws  upon  the  subject  would  lead  to  undue  de- 
tails, and  is  therefore  omitted.  See  Conkling's  Treatise  on  the 
National  Courts,  3d  edition,  294-297. 
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particular  cause(a)  ;  and  a  decree  is  final,  as  contra-   <^^^^^- 
distinguished  from  an  interlocutory  decree,   when 
it  has  this  effect.    But  no  appeal  lies  from  a  decision  ^P^fi^'j^" 
upon  any  matter  addressed  to  the  sound  discretion  mMen 
of  the  court,  as,  for  example,  upon  a  petition  to  #«:reuon. 
open  a  decree(3) ;  or  upon  a  motion  for  leave  to 
amend(c) ;   or  to  reinstate  a  cause  that  has  been 
dismissed  ((f)  ;  or  to  dissolve  an  injunction  where  the 
bill  is  not    finally  disposed  of(e).     Controversies  ^"p'SSJ'" 
have  arisen  relative  to  those  provisions  of  the  acts 
above  cited,  by  which  the  right  of  appeal  is  made 
to  depend  on  the  amount  in  dispute  between  the 
parties ;  and  the  course  of  decision  with  respect  to 
this  test   of  jurisdiction  has  not  been  altogether 
consistent.     A  principle  has  been  established,  how- 
ever, sufficiently  comprehensive  and  exact  to  embrace 
rnost  cases  likely  to  arise,  and  it  is  this :  that  when 
a  specific  amount  is  claimed  by  the  plaintiff,  if  the 
decision  is  adverse  to  his  claim,  whether  wholly  or 
in  part,  and  an  appeal  is  interposed  by  him,  such 
amount  will  be  deemed  to  be  the  sum  or  value  in 
dispute,  because  he  may  ultimately  recover  that 
sum ;  and  consequently  the  appeal  will  lie :   but 

(a)  Weston  v.  JTie  City  Council  of  Charleston,  2  Peters's  R.,  449 
(8  Curtis's  Decis.  S.  C,  171). 

(6)  Brockeit  etal.  v.  Brockett,  2  Howard's  R.,  238  (15  Curtis's 
Decis.  S.  0.,  107). 

(c)  Marine  Insurance  Co.  of  Alexandria  v.  Hodgson,  6  Cranch's 
R.,  206  (2  Curtis's  Decis.  S.  C,  373) ;  Watson  v.  Craig,  9  Wheaton's 
R.,  576  (6  Curtis's  Decis.  S.  C,  192);  Chirac  y.  Reinicker,  11  Whea- 
ton's R.,  280  (6  Curtis's  Decis.  S.  C,  595). 

(d)  Welsh  V.  Mandeville,  7  Cranch's  R.,  152  (2  Curtis's  Decis  S.  C,    ' 
493). 

(e)  Verden  v.  Coleman,  18  Howard's  R.,  86. 


Distinct 

intereatfl. 
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VOL  2.  whatever  may  have  been  the  amount  claimed,  the 
defendmifs  right  of  appeal  depends  upon  the  amount 
decreed  (a). 

In  a  suit  prosecuted  by  or  against  several  persons 
jointly,  each  having  a  separate  interest ;  as  in  the 
case  of  seamen  suing  jointly  for  wages,  or  of  several 
claimants  in  a  suit  in" rem,  claiming  different  por- 
tions of  the  property  proceeded  against,  by  distinct 
and  independent  titles ;  no  appeal  can  be  maintained 
on  either  side,  except  with  respect  to  those  interests, 
if  any,  which  are  of  the  required  value ;  and  if  no 
one  of  them  are  of  this  value,  no  appeal  will  lie, 
although,  in  the  aggregate,  they  may  exceed  such 
value(Zi). 

Decree  pro  forma.  An  appeal  will  be  enter- 
tained by  the  Supreme  Court  from  a  decree  in 
admiralty  rendered  on  appeal  pro  forma  by  a 
circuit  court,  because  the  presiding  judge  had  been 
counsel  for  one  of  the  parties(c). 

Mode  or  institutikg  an  appeal  feom  a  cibcuit  couet  to  the 

SUPREME  COTTET,  AND  THE  PEOCEEDINGS  THEBEON. 

The  act  of  1803,  it  will  be  recollected,  contains 
the  following  important  provision.     After  giving  an 

(a)  Ck)oke  v.  Woodrow,  5  Cranch's  E.,  13  (3  Curtis's  Decis.  S.  C, 
177)  ;  Wise  ^  Lyn  v.  The  Columbian  Turnpike  Company,  7  Cranch's 
E.,  276  (2  Curtis's  Decis.  S.  C,  526) ;  Gordon  et  al.  v.  Ogden,  3 
Peters's  E.,  33  (8  Curtis's  Decis.  S.  C,  272) ;  Smith  v.  Honey,  id.,  469 ; 
8  id.,  491). 

(6)  Oliver  et  al.  v.  Alexander  et  al.,  6  Peters's  E.,  143  (10  Curtis's 
Decis.  S.  C,  69)  ;  Spear  y.  Place,  11  Howard's  E.,  522  (18  Curtis's 
Decis.  S.  C.  699) ;  Rich  et  al.  v.  Lambert  et  al.,  12  id.,  347  (10  id., 
171). 

(c)  The  Steamer  Oregon  v.  Rocca,  18  Howard's  E.,  570. 
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appeal  from  the  district  courts  to  the  circuit  courts,  chap.  ta. 
and  from  the  circuit  courts  to  the  Supreme  Court, 
as  already  stated,  it  enacts  "  that  such  a^eals  shall 
le  subject  to  the  same  rules,  regulations  and  restric- 
tions as  are  prescribed  in  law  in  cases  of  writs  of 
errorr  In  giving  a  construction  to  this  clause  of 
the  act,  the  question  presented  itself,  what  "  law  "  it 
was  that  the  courts  were  required  to  look  to,  for 
the  "  rules,  regulations  and  restrictions  "  by  which 
appeals  were  to  be  governed ;  or,  in  other  words, 
whether  this  enactment  was  to  be  considered  as 
referring  to  the  laws  and  usages  of  other  courts,  or 
to  the  rules,  regulations  and  restrictions  prescribed 
by  the  Judiciary  Act,  respecting  writs  of  error.  The 
decision  of  the  Supreme  Court  was,  that  it  referred 
to  the  latter.  "  These  rules,  regulations  and  restric- 
tions," say  the  court,  "  are  contained  in  the  22d  and 
23d  sections  of  the  act  of  ITSO,  and  respect  the  time 
within  which  a  writ  of  error  may  be  brought,  and 
in  what  instances  it  shall  operate  as  a  supersedeas ; 
the  citation  to  the  adverse  party ;  the  security  to 
be  given  by  the  plaintiff  in  error  for  prosecuting 
his  suit ;  the  restrictions  upon  the  appellate  court 
as  to  reversals  in  certain  enumerated  cases.  All 
these  are,  in  the  opinion  of  a  majority  of  the  court, 
applicable  to  appeals  under  the  act  of  1803,  and  are 
to  be  substantially  observed  (a)."  The  sections  thus 
referred  to  by  the  court  are  as  follows : 

"  Sec.  22.  And  be  it  further  enacted.   That  final  decrees  and 
judgments  in  civil  actions  in  a  district  court,  where  the  matter  in 

(a)  The  San  Pedro,  2  Wheaton's  R.,  132  (4  Curtis's  Decis.  S.  C, 
57). 
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VOL.  s.  dispute  exceeds  the  sum  of  fifty  dollars,  exclusive  of  costs,  may  be 
reexamined,  and  reversed  or  afiSrmed  in  a  circuit  court  holden  in 
the  same  district,  upon  a  writ  of  error ;  whereto  shall  be  annexed, 
and  returned  therewith  at  the  day  and  place  therein  mentioned, 
an  authenticated  transcript  of  the  record,  an  assignment  of  errors, 
and  prayer  for  reversal,  with  a  citation  to  the  adverse  party,  signed 
by  the  judge  of  the  district  court,  or  a  justice  of  the  Supreme 
Court,  the  adverse  party  having  at  least  twenty  days'  notice.  And 
upon  a  lite  process,  may  judgments  and  decrees  in  civil  actions, 
and  suits  in  equity  in  a  circuit  court,  brought  there  by  original 
process,  or  removed  there  from  courts  of  the  several  states,  or 
removed  there  by  appeal  from  a  district  court,  where  the  master 
in  dispute  exceeds  the  sum  or  value  of  two  thousand  dollars,  ex- 
clusive of  costs,  be  reexamined,  and  reversed  or  affirmed  in  the 
Supreme  Court ;  the  citation  being  in  such  case  signed  by  a  judge 
of  such  circuit  court  or  justice  of  the  Supreme  Court,  and  the  ad- 
verse party  having  at  least  thirty  days'  notice.  But  there  shall 
be  no  reversal  in  either  court  on  such  writ  of  error,  for  errors  in 
ruling' any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction 
of  the  court,  or  such  plea  to  a  petition  or  bill  in  equity  as  is  in 
the  nature  of  a  demurrer,  or  for  any  error  in  fact.  And  writs  of 
error  shall  not  be  brought  but  within  five  years  after  rendering  or 
passing  the  judgment  or  decree  complained  of;  or  in  case  the 
person  entitled  to  such  writ  of  error  be  an  infant, /eme  covert,  non 
compos  mentis,  or  imprisoned,  then  within  five  years  as  aforesaid, 
exclusive  of  the  time  of  such  disability.  And  every  justice  or 
judge,  signing  a  citation  on  any  writ  of  error  as-  aforesaid,  shall 
take  good  and  sufficient  security  that  the  plaintiff  in  error  shall 
prosecute  his  writ  of  error  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good. 

"Sec.  23.  Aiid  be  it  further  enacted,  That  a  writ  of  error  as 
aforesaid  shall  be  a  supersedeas  and  stay  of  execution,  in  cases 
only  where  the  writ  of  error  is  served,  by  a  copy  thereof  being 
lodged  for  the  adverse  party  in  the  clerk's  office  where  the  record 
remains,  within  ten  days,  Sundays  exclusive,  after  rendering  the 
judgment  or  passing  the  decree  complained  of.  Until  the  expira- 
tion of  which  term  of  ten  days,  executions  shall  not  issue  in  any 
case  where  a  writ  of  error  may  be  a  supersedeas;  and  where,  upon 
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such  writ  of  error  the  Supreme  Court  or  a  circuit  court  shall  aflttrm    chap.  12. 
a  judgment  or  decree,  they  shall  adjudge  or  decree  to  the  respon- 
dent in  error  just  damages  for  his  delay,  and  single  or  double  costs 
at  their  discretion." 

In  making  a  practical  application  of  these  statut- 
able regulations  to  appeals  in  the  several  districts,  it 
is  highly  probable  that  there  has  been  a  considerable 
diversity  in  point  of  form.    The  aim  ought,  however, 
to  be,  to  adhere  to  them  as  closely  as  circumstances  Appeal 
will  allow.     In  place  of  the  writ  of  error,  there  may,  '°  ™aiig. 
and  strictly  should  be,  a  written  appeal.    As  to  its  its  form. 
form,  there  being  neither  precedents  nor  judicial 
decisions  to  guide  the  practitioner,  he  must  follow 
the  dictates  of  his  own  judgment.     A  form  is  pro- 
posed in  the  Appendix(a).  Copy  of  the 

■■■  ■   ^  ■'■''■  ^    '  appeal  to  be 

According  to  the  twenty-third  section  of  the  Judi-  ISl  derk^e 

...  1  •       I  ,  •  oflBce,  for 

ciary  Act,  as  we  have  just  seen,  no  execution  can  appeiiee. 
lawfully  issue  in  any  case,  where  a  writ  of  error 
would  lie,  until  the  expiration  of  ten  days,  Sundays 
exclusive,  after  rendering  the  judgment  or  passing 

(a)  According,  however,  to  a  late  decision  of  the  Supreme  Court,  an 
appeal  need  not  be  in  writing.  If  made  in  open  court  it  may  be  done 
orally,  and  the  clerk  takes  ofBcial  notice  of  the  fact  and  certifies  it  in 
his  return.  If  not  so  taken,  a  subsequent  application  to  a  judge,  in 
vacation,  for  his  approval  of  the  appeal  bond  and  his  signature  to  a 
citation,  is  in  itself  the  exercise  by  the  appellant  of  his  right  of  appeal. 
It  seems  impossible,  from  the  language  of  the  court  in  the  case  alluded 
to,  that  these  acts  on  the  part  of  the  judge  would  constitute  such  an 
allowance  of  the  appeal  as  to  make  it  the  duty  of  the  clerk  to  send  up 
a  return,  which  is  the  only  purpose  and  effect  of  an  order  allowing  the 
appeal.  Hudkins  v.  Kemp,  18  Howard's  E.,  530.  For  the  purpose  of 
avoiding  controversy,  however,  it  is  certainly  advisable  that  the  clerk 
should  note  the  fact  in  his  minutes,  of  an  appeal  being  taken,  when  it  is 
done  in  open  court,  and  that  the  judge  or  court  should  make  an  order 
allowing  the  appeal,  on  the  presentation  of  the  appeal  bond  for  approval. 

48 
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voL^2.  the  decree  complained  of;  and  a  writ  of  error,  served 
within  that  period,  supersedes  the  execution  until 
after  the  decision  of  the  appellate  court.  The  mode 
of  service  prescribed  by  the  act  in  the  case  of  a  writ 
of  error  is,  by  lodging  a  copy  thereof,  for  the  adverse 
party,  in  the  clerk's  office  where  the  record  remains; 
and  this  direction,  it  is  presumed,  is  to  be  followed 
in  the  case  of  an  appeal.  A  copy  of  the  appeal, 
with  an  appropriate  endorsement  expressive  of  its 
object,  ought  therefore  to  be  in  like  manner  lodged 
in  the  clerk's  office,  unless,  perhaps,  when  the  appeal 
is  entered  during  the  session  of  the  court  at  which 
the  decree  appealed  from  is  pronounced ;  in  which 
case,  as  we  shall  see,  even  the  personal  citation  re- 
quired by  the  act  has  been  held  not  to  be  indispen- 
sable. 

The  language  of  the  twenty-third  section  of  the 
Judiciary  Act  may  seem  to  warrant  the  inference, 
that  the  clause  designating  this  mode  of  serving  a 
writ  of  error  had  no  object  in  view,  other  than  that 
of  simply  prescribing  the  condition,  by  a  compliance 
with  which  the  writ  might  be  made  to  operate  as  a 
supersedeas ;  and  that  except  for  this  purpose,  the 
lodging  of  a  copy  of  the  writ  of  error  or  appeal  in 
the  clerk's  office  might  therefore  be  safely  omitted. 
But  in  an  early  case  decided  in  the  Supreme  Court, 
the  observance  of  this  form  seems  to  have  been 
regaiBd^d  by  the  court  as  essential  to  the  due  service 
of  a  ^rit  of  error,  for  the  purpose  of  rendering  it 
effective  at  all.  According  to  the  report  of  the  case, 
the  ipp-it  was  "  dated "  on  the  23d  of  December, 
1805,  on  which  day  it  was  filed  in  the  clerk's  office: 
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the  citation  also  bore  date  on  the  same  day ;  and  >^hap^i2. 
the  writ  was  returnable  at  the  February  term,  1806, 
but  was  not  returned  and  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  until  the  18th  of  March, 
after  the  adjournment  of  the  court.  Under  these 
circumstances,  it  was  moved  to  dismiss  the  writ  of 
error ;  and  Ch.  J.  Maeshall,  in  pronouncing  the 
decision  of  the  court,  observed  :  "  If  the  writ  of 
error  had  been  served  when  it  was  not  in  force  (that 
is,  after  its  return-day),  such  service  would  have 
been  void ;  but  if  served  while  in  force,  a  return 
afterwards  will  be  good.  The  service  of  a  writ  of 
error  is  by  lodging  a  copy  thereof,  for  the  adverse 
party,  in  the  office  of  the  clerk  of  the  court  where 
the  judgment  was  rendered.  If  so  served  before 
the  return-day,  the  service  is  good  (a)." 

The  twenty-second  section  of  the  Judiciary  Act  oppM™"' 
further  requires  that  there  shall  be  annexed  to  the 
writ  of  error,  and  returned  therewith,  "an  assign- 
ment of  errors  and  prayer  for  reversal," 

In  order  to  obtain  the  interposition  of  a  court  of 
justice  in  his  behalf,  a  party  who  deems  himself 
aggrieved  is  always  required  to  set  forth  his  supposed 
grievance  in  some  form  of  pleading.  If  he  seeks 
redress  from  an  appellate  court  by  means  of  a  writ 
of  error,  this  pleading  is  called  an  assignment  of 
errors ;  which  commonly  consists  of  a  mere  general 
allegation  that  the  judgment  complained  of  is  erro- 
neous, and  a  prayer  for  its  reversal.  When  the 
assistance  of  an  appellate  court  is  invoked  by  means 

(a)  Wood  V.  Lide,  4  Oranch'e  R.,  180  (2  Ourtis's  Decis.  S.  C,  64). 


of  appeal. 
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Toi«  2.  (jf  an  appeal,  tlie  pleading  Iby  which  the  appellant 
brings  his  case  under  thie  cognizance  of  the  court  is 
uiTi^^mon  usually  called  a  petition  of  appeal;  which  contains 
the  like  allegation  and  prayer,  and  is  therefore  in 
substance  the  same  as  an  assignment  of  errors. 

On  an  appeal  from  a  decree  of  the  High  Court 
of  Chancery,  in  Englatfd,  to  the  House  of  Lords,  the 
petition  of  appeal,  ,a(^dressed  to  the  latter,  after  setr 
ting  forth  the  pleading  and  decree,  alleges  in  general 
terms  that  the  decree  is  erroneous,  and  concludes 
with  a  prayer  that  the  defendant  be  summoned  to 
put  in  his  answer,  and  for  a  reversal  of  the  decree. 

By  one  of  the  rules  of  the  late  Court  for  the 
Correction  of  Errors  in  the  State  of  New- York,  it 
was  declared  to.be  sufficient,  in  a  petition  of  appeal 
from  the  Court  of  Chancery,  to  set  forth  the  decree, 
decretal  or  other  order  appealed  from,  without 
reciting  the  pleadings  in  the  cause;  and  stating  that 
the  decree  appealed  from,  or  some  part  thereof 
(specifying  what  part  or  parts),  is  erroneous,  and 
that  the  same  ought  to  be  reversed  or  modified,  as 
the  case  may  be. 

As  full  copies  of  the  pleadings  are  to  be  trans- 
mitted to  the  appellate  court,  any  statement  of  their 
substance  is  unnecessary ;  and  as  its  omission  is  more 
in  accordance  with  the  brevity  observed  in  our 
courts,  it  is  believed  that  the  practice  in  this 
respect,  authorized  by  the  rule  above  mentioned, 
has  prevailed  generally,  if  not  universally,  in  the 
national  courts.  Nor  have  I  met  with  any  judicial 
intimation  that  any  special  statement  of  the  grounds 
of  appeal,  or  any  specific  designation  of  the  particu- 


*  APPEALS.  381 

lar  parts  of  tte  decree  complained  of,  is  in  any  chap.  12. 
case  necessary.    The  objections  to  the  decree  will, 
of  course,  be  sufficiently  indicated  by  the  points 
relied  on  at  the  argument. 

In  England,  the  petition  of  appeal  is  entitled  in 
the  original  cause.  Such  has  also  been  the  practice 
in  this  state;  and  such  is  doubtless  the  proper  form 
in  the  courts  of  the  United  States. 

As  the  petition  of  appeal  is  to  constitute  a  part  ^^^^^^^ 
of  the  return,  it  ought,  at  some  time  previous  to  the  Sppe™ "' 
commencement  of  the  next  term  of  the  Supreme  ' 

Court,  to  be  filed  with  the  clerk  of  the  circuit  court. 
But  it  has  at  all  times  been  the  policy  of  the 
national  courts,  and  especially  of  the  Supreme 
Court,  to  overlook,  as  far  as  possible,  all  errors  of 
mere  form;  and,  in  accordance  with  this  policy, 
when  a  plaintiff  in  error  has  omitted  to  assign  errors 
in  the  court  below,  he  has  been  permitted  to  do  it 
in  the  Supreme  Court.  This  privilege  is  recognized 
and  regulated  by  a  rule  of  that  court,  by  which  it 
is  ordained,  that  "  it  shall  be  the  duty  of  the  plain- 
tiff in  error,  if  errors  shall  not  not  have  been 
assigned  in  the  court  below,  to  assign  them  in  this 
court  at  the  commencement  of  the  term,  or  so  soon 
thereafter  as  the  record  shall  be  filed  with  the  clerk, 
and  the  cause  placed  on  the  docket ;  and  if  he  shall 
fail  so  to  do,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of  error 
may  be  dismissed  at  his  cost ;  and  if  the  defendant 
shall  refuse  to  plead  to  issue,  and  the  cause  shall  be 
called  for  trial,  the  court  may  proceed  to  hear  the 
argument  on  the  part  of  the  plaintiff,  and  to  give 
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VOL  2.  judgment  according  to  the  right  of  the  cause;  and 
where  there  is  no  appearance  for  the  plaihtiff  in 
error,  the  defendant  may  have  the  plaintiflP  called, 
and  dismiss  the  writ  of  error,  or  may  open  the 
record,  and  pray  for  an  affirmance(a)." 

tteTpeS.  "^^^  response  of  the  defendant  in  error  to  the 
assignment  of  errors  is  usually  the  common  joinder 
in  nuUo  est  errattrni;  and  the  correspondent  plead- 
ing on  the  part  of  the  respondent  in  an  appeal  is 
called  an  answer,  and  is  the  same  in  substance  as  a 

thlTe  ffled.  joinder  in  error.  When  the  petition  of  appeal  ia 
filed  in  the  court  below,  as  we  have  seen  it  ought 
regularly  to  be,  the  answer,  it  is  presumed,  may,  at 
the  option  of  the  appellee,  be  filed  either  in  that 
court,  in  which  case  it  will  be  sent  to  the  Supreme 
Court  along  with  the  petition  of  appeal ;  or  in  the 
latter  court.  Forms  for  the  petition  of  appeal  and 
answer  are  given  in  the  Appendix. 

Citation.  In  the  next  place,  there  must  be  a  citation  signed 

by  the  district  judge  or  a  jxmtice  of  the  Supreme 

S?^  when    Court.    But  it  was  decided  in  an  early  case  by  the 

Skra^        Supreme  Court,  that  when  the  appeal  is  interposed 

sedente  .,  •  n     i  it  ... 

<»"*^  during  the  session  of  the  court  below,  no  citation  is 
necessary(5).  This  decision  rests  upon  the  pre- 
sumption that  the  parties  will  be  present,  in  person 
or  by  their  professional  representatives,  when  the 
decree  is  pronounced,  and  will  thus  have  notice  of 
whatever  it  concerns  them  to  know:  for  the  act, 

(a)  Rule  XIX. 

(6)  Reily  v.  Lamar  et  al.,  2  Cranch's  R.,  344  (1  Ourtis's  Decis.  S. 
C,  495).  See  also  The  San  Pedro,  2  Wheaton's  R.,  132  (4  Ourtis's 
Decis.  S.  0.,  57). 
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as  we  have  seen,  requires  that  the  adverse  party  >chap.  12. 
shall  have  notice  of  an  appeal  from  a  decree  of  the 
district  court  to  the  circuit  court,  of  twenty  days ; 
and  of  an  appeal  from  a  decree  of  the  circuit  court 
to  the  Supreme  Court,  of  thirty  days;  and  the 
citation  prescribed  by  the  act  is  the  notice  contem- 
plated. The  reasons  on  which  this  decision  is 
founded  appear  to  be  equally  applicable  also  to 
that  other  requirement  of  the  act  last  above  men- 
tioned, viz.,  the  lodging  of  a  copy  of  the  appeal  in 
the  clerk's  office ;  and  it  may  not  unreasonably  be 
supposed  that  this  would,  under  like  circumstances, 
be  held  to  be  unnecessary. 

The  citation  is,  in  substance,  a  notice  to  appear  ^°™i^Jio„. 
at  the  next  session  of  the  appellate  court,    and 
answer  the  appeal ;  and  the  meaning  of  the  act  is,  To^be  ^^ 
that  it  shall  be  served  the  specified  number  of  days  fhelrg'a-" 
before  the  argument  or  hearing.     A  form  for  a 
citation  is  given  in  the  Appendix. 

It  may,   and  sometimes  does  happen,   however, 
that  the  decree  appealed  from  is  rendered  within  a 
less  number  of  days  before  the  sitting  of  the  ap- 
pellate  court.    In    such  cases,    the   appeal    must  Appeiieeto 
nevertheless  be  made  returnable  on  the  first  day  of  f^ppj^Jt™ 
the   court,    notwithstanding  the    apparent    incon-  nStwm* 
sistency  of  citmg  the  appellee  to  appear  and  contest  ^'^■j^'^,^" 
the  appeal  before  the  expiration  of  the  time  allowed  '™"°' 
by  the  act  for  that  purpose.    In  one  of  the  early 
cases  of  this  description  which  arose  in  the  Supreme 
Court,   Chief  Justice  Marshall  observed:   "The 
law  respecting  the  thirty  days'  notice  on  a  writ  of 
error,  and  the  ten  days  allowed  for  filing  it,  was 
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T0L^2.  predicated  upon  the  existing  state  of  things  at  the 
time  of  passing  the  act ;  at  which  time  there  was 
no  circuit  court,  whose  term  would  not  be  finished 
more  than  forty  days  before  the  sitting  of  the 
Supreme  Court.  The  times  of  the  session  of  the 
courts  have .  been  altered ;  but  no  alteration  has 
been  made  in  the  law  respecting  the  thirty  days' 
notice,  which  makes  it  difficult  to  form  a  rule  in 
the  case.  At  present,  if  the  citation  has  not  been 
served  thirty  days,  the  court  will  not  take  up  the 
cause  until  the  thirty  days  have  expired,  unless  the 
defendant  in  error  shall  appear(a)."  And  in  a  sub- 
sequent case,  it  was  determined  ilot  to  hear  a  cause 
thus  situated,  at  any  time  during  the  same  term  (5). 
This  decision  was  made  in  1803 ;  and  during  the 
same  term  a  general  rule  was  adopted,  declaring 
IJpIaita*  "  That  where  the  writ  of  error  issues  within  thirty 
thanlhirty    davs  bcfore  the  meeting  of  the  court,  the  defendant 

days  before  •'  °  ' 

iMm^op-  is  at  liberty  to  enter  his  appearance,  and  proceed 
thTap^euee  to  trial ;  otherwise  the  cause  must  be  continued  (c)." 
cause  heard  j^  jg  ^^j  ^jjjg  ■j.^Iq  ^jj^t  the  Hghts  of  the  partics,  in 


or  con- 
tinued. 


cases  of  appeal  as  well  as  of  writs  of  error,  are 
understood  to  be  regulated. 
how^MrVed.  T-^^  citation,  it  is  supposed,  must  be  served  on 
the  adverse  party  personally ;  but  where  a  female 
defendant  in  the  court  below  marries  after  judgment 
therein,  a  service  on  the  husband  has  been  held  to 
be  sufficient((;?).    It  is  required  to  be  returned  to 

(a)  Lloyd  t.  Alexander,  1  Oranch's  R.,  365  (1  Curtis's  Decis.  S. 

C,  426). 
(6)  Welsh  V.  Mandeville,  5  Cranch's  R.,  329  (2  Curtis's  Decis.  S. 

C,  281). 

(c)  See  Appendix,  Rule  xvi. 

(d)  Fairfax  v.  Fairfax,  5  Cranch's  R.,  19,  21,  note. 


APPEALS.  385 

the  appellate  court;  and,  to  this  end,  after  it  has  charm. 
been  served  by  showing  it  to  the  appellee  and  de-  ?,°,^**Jf^ 
livering  a  copy  thereof  to  him,  is  to  be  filed  with  nla^eTt 

T.  1      T  J?       1  appellate 

the  clerk  of  the  court  below,  together  with   an  o""'- 
affidavit  of  its  due  service. 

At  the  time  of  signing  the  citation,  the  justice  security. 
or  judge  is  required  to  "take  good  and  sufficient 
security  that  the  plaintiff  in  error  shall  prosecute 
his  writ  to  effect,  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good."  Doubts  having 
arisen  concerning  the  amount  of  the  security  to  be 
exacted  when  the  writ  of  error  had  not  been  served 
in  season  to  stay  execution,  an  explanatory  act  was 
passed,  declaring  that  in  such  cases  the  security 
should  be  to  such  amount  only  as,  in  the  opinion  of* 
the  justice  or  judge  taking  the  same,  should  be 
sufficient  to  answer  all  such  costs  as  might  in  the 
appellate  court  be  adjudged  to  the  respondent(a). 
This  provision,  so  far  as  it  is  in  its  nature  appli- 
cable to  appeals,  must  also  be  regarded  as 
one  of  those  regulations  "prescribed  in  law  in 
case  of  writs  of  error,"  which  are  adopted  by  the 
act  of  1803.  Its  propriety  with  respect  to  writs 
of  error,  is  obvious;  a  writ  of  error  per  se,  con- 
stituting no  impediment  to  the  enforcement  of  the 
judgment  in  the  court  below,  and  the  appellate 
court  having  no  authority  to  interfere  with  an 
execution  issued  for  that  purpose(5).  But  it  is 
otherwise  with  appeals ;  the  effect  in  this  respect  of 
an  appeal  being  to  remove  the  cause  itself,  and  to 

(a)  Act  of  December  12,  1794,  ch.  3 ;  1  Stat,  at  Large,  404. 
(6)  Wallen  v.  Williams,  7  Cranch's  R,,  278  (2  Curtis's  Decis,  S. 
0.,  528). 
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TOL^s.  suspend  the  sentence  or  decree  appealed  from  alto- 
getlier(a).  If  at  the  time  of  its  interposition  no 
execution  has  been  issued,  none  can  lawfully  issue ; 
if  an  execution  be  already  in  the  hands  of  the 
marshal,  all  proceedings  under  it  would  be  arrested, 
unless,  for  special  reasons,  it  should  be  deemed 
expedient  to  allow  ifr  to  be  executed — care  being 
taken,  in  such  cases,  to  retain  its  fruits  in  court,  to 
be  disposed  of  according  to  the  final  decision  of 
the  cause.  Inasmuch,  therefore,  as  an  appeal 
operates  in  all  cases  as  a  supersedeas,  it  would  seem 
to  follow,  at  least,  that  upon  an  appeal  from  a 
decree  in  persona/m,  there  should  be  security  to 
answer  the  damages  as  well  as  the  costs  which  may 
•  be  decreed  in  the  appellate  court.  If,  however,  no 
appeal  is  interposed  until  after  the  sum  awarded 
against  the  respondent  has  been  paid,  whether  the 
money  has  been  paid  over  to  the  libellant,  or  is  still 
in  court,  and  an  appeal  be  then  taken,  the  case 
would  fall  within  the  spirit  of  the  act  of  1'794.  No 
such  case  is  likely  to  arise  with  respect  to  a  decree 
of  the  district  court  —  from  which,  if  at  all, 
an  appeal  must  be  taken,  at  latest,  before  the 
next  circuit  court  —  but  it  is  not  unlikely  to 
happen  with  respect  to  decrees  of  the  circuit  court, 
from  which  appeals  may  be  brought  at  any  time 
within  five  years.  The  same  is  generally  true  also 
of  suits  in  rem,  where  the  property  arrested  fur- 
nishes the  means  of  satisfying  the  decree. 

(a)  Yeaton  et  al.  v.  The  United  States,  5  Cranch's  K.,  281  (2 
Curtis's  Decis.  S.  C,  263) ;  -The  Grotius,  1  Gallison's  E.,  503  ;  The 
Collector,  6  Wheaton's  B.,  194  (5  Curtis's  Decis.  S.  C,  58). 
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In  short,  the  obvious  design  of  the  law  is  that  the  chap.  12. 
security  should  be  co-extensive,  and  no  more  than 
co-extensive,  with  the  interests  of  the  appellee 
which  are  put  at  hazard  by  the  appeal ;  and  this, 
doubtless,  is  the  principle  by  which  particular  cases 
are  to  be  governed.  But  the  necessity  for  this  se- 
curity, in  admiralty  causes,  is  in  a  great  measure 
superseded  by  the  practice  enjoined  by  the  new 
Rules  of  Admiralty  Practice,  requiring  the  defen- 
dant, on  his  arrest  in  a  suit  m  personcmi,  and  the 
claimant  on  his  appearance  in  a  suit  m  rem,  to  give 
security  for  the  payment,  in  the  first  case,  of  the 
damages  and  costs,  and  in  the  second  case,  of  the 
costs  and  expenses  which  may  be  awarded  against 
him,  on  appeal,  by  the  appellate  court.  This  form 
of  security  was  undoubtedly  designed  by  the  Su- 
preme Court  to  be  a  substitute  for  the  "appeal 
bond"  previously  in  use.  By  one  of  those  rules, 
however,  as  we  have  seen,  the  court  may  in  its  dis- 
cretion, under  some  circumstances,  dispense  with 
the  security  in  suits  in  personam  •  and  when  this 
has  been  done,  the  "defendant  would  be  obliged, 
upon  the  interposition  of  an  appeal,  to  give  the 
security  prescribed  by  the  act. 

In  a  case  where  an  appeal  to  the  Supreme  Court 
had  been  interposed  and  allowed  within  the  five 
year3  allowed  by  the  statute,  but  security  had  not 
been  given  until  after  the  expiration  of  the  time, 
the  Supreme  Court  held  the  appeal  to  be  valid 
nevertheless;  for  although  the  court  below  might 
have  disallowed  the  appeal,  and  rejected  the  security 
when  subsequently  offered,  the  mode  of  taking  the 


cated. 
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TOL^a.  security  and  the  time  of  perfecting  it  are  matters  of 
discretion,  to  be  regulated  by  the  court  granting  the 
appeal,  and  the  acceptance  of  the  security  had  relation 
back  to  the  time  of  the  allowance  of  the  appeal(a). 

SanJcript  It  bchooves  the  appellant,  in  the  next  place,  to 
see  that  a  duly  authenticated  transcript  of  the  record 
of  the  proceedings  in  the  circuit  court  is  seasonably 
made  and  transmitted  to  the  Supreme  Court. 

^tiTenti-  To  avoid  the  inconvenience  of  any  direct  agency 

on  the  part  of  the  presiding  judge  of  a  circuit  court 
(which,  according  to  the  practice  of  the  English 
courts,  would  otherwise  have  been  necessary),  in 
making  the  return  to  a  writ  of  error,  a  general  rule 
was  made  by  the  Supreme  Court,  in  l'r97,  by  which 
it  was  ordained  "  that  the  clerk  of  the  court  to 
which  any  writ  of  error  shall  be  directed  may  make 
return  to  the  same,  by  transmitting  a  true  copy  of 
the  record,  and  all  proceedings  in  the  cause,  under 
his  hand  and  the  seal  of  the  court."  This  rule  hav- 
ing been  made  while  the  revisory  power  of  the 
Supreme  Court  could  be  invoked  only  by  means  of 
a  writ  of  error,  the  rule  of  coifrse  does  not,  in  terms, 
embrace  appeals.  But  it  being  declared  by  the  a«t 
of  1803  that  appeals  should  be  subject  to  the  same 
regulations  as  writs  of  error,  the  rule  above  men- 
tioned, and  all  other  rules  and  usages  of  the  court 
concerning  writs  of  error,  were  doubtless  considered 
to  be  operative  with  respect  to  appeals,  so  far  as 
they  were  in  their  nature  applicable ;  and  I  under- 
stand that  in  point  of  fact,  transcripts  in  cases  of 

(o)  The  Dos  Hermanos,  10  Wheaton's  R.,  306  (6  Curtis's  Decis. 
S.  C,  402). 


APPEALS.  389 

appeal  are  sent  to  tie  Supreme  Court  in  the  manner  ^'hap.is. 
prescribed  by  the  rule.  The  certificate  of  the  clerk 
imports  that  the  writings  annexed  thereto  are  trae 
copies  of  their  respective  originals,  on  file  and  re- 
maining of  record  in  his  office.  In  testimony  where- 
of, etc.,  according  to  the  usual  mode  of  certifying 
under  the  seal  of  the  court. 

The  first  six  days  in  term  are  allowed  to  the  Tramcript 

•'  to  be  filed 

appellant  in  all  cases,  "to  docket  the  cause  and  file  aiya'il,'''' 
the  record  thereof  with  the  clerk,"  of  the  court. 
"If  he  shall  fail  so  to  do,  the  defendant  in  error,  or 
appellee,  as  the  case  may  be,  may  docket  the  cause 
and  file  a  copy  of  the  record  with  the  clerk,  in  which 
case  it  shall  stand  for  argument  at  the  term ;  or  at 
his  option  he  may  have  the  cause  docketed  and  dis- 
missed, upon  producing  a  certificate  from  the  clerk 
of  the  court,  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause,  and  certifying  that  such 
writ  of  error,  or  appeal,  had  been  duly  sued  out  and 
allowed."  And  the  rule  proceeds  further  to  ordain, 
that  no  writ  of  error  shall  be  docketed,  or  the 
record  of  the  cause  filed  by  the  plaintiff  in  error, 
or  appellant,  after  the  first  six  days  of  the  term, 
except  upon  the  terms  that  the  cause  shall  stand 
for  argument  during  the  term  or  be  continued,  at 
the  option  of  the  defendant  in  error,  or  appellee. 
But  in  no  case  shall  the  plaintiff  in  error,  or  appel- 
Jant,  be  entitled  to  docket  the  cause  and  file  the 
record,  after  the  same  shall  have  been  docketed  and 
dismissed  in  the  manner  provided  for  in  the  preced- 
ing part  of  the  rule,  unless  by  order  of  the  court, 
or  with  the  consent  of  the  opposite  party.    And  in 
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TOL^s.  all  cases  where  the  cause  shall  not  be  docketed  and 
the  record  filed  with  the  clerk  by  either  party  until 
thirty  days  from  the  commencement  of  the  term,  the 
cause  shall  stand  continued  until  the  next  teTm(a), 
murt'bo^'  By  another  rule  of  the  Supreme  Court  it  is  declared 
complete,  ^j^^^^  ^^  causc  wlU  bc  hcard  until  a  complete  record, 
containing  in  itself,  without  references  aUtiMde,  aM 
the  papers,  exhibits,  depositions  and  other,  proceed- 
ings which  are  necessary  to  the  hearing,  shall  be 
lui contents,  filed (5).  But  by  a  late  act  of  Congress,  "only  the 
process,  pleading  and  decree,  and  such  orders  and 
memorandums  as  may  be  necessary  to  show  the  juris- 
diction of  the  court  and  the  regularity  of  the  pro- 
ceedings," are  to  be  entered  on  the  record ;  "  and 
in  case  of  an  appeal,  copies  of  the  proofs  and  of  such 
entries  and  papers  on  file  as  may  be  necessary  on 
hearing  of  the  appeal,"  are  to  be  certified  to  the 

Certiorari     appellate  courtfc).    When  the  transmiss,  upon  in- 
fer diminu.       ^^     ,  ^'  Tin.  -,.  ^ 

tion.  spection,  turns  out  to  be  deficient,  accordmg  to  the 

requirements  of  this  rule,  a  certiorari  for  diminution 
must  be  resorted  to,  for  the  purpose  of  having  the 
deficiency  supplied  ;  but  it  is,  by  one  of  the  rules  of 
the  court,  expressly  provided,  that  no  certiorari  will 
be  awarded,  except  upon  motion  in  writing,  nor 
unless  the  facts  on  which  it  is  founded,  unless  ad- 
.  mitted  by  the  adverse  party,  shall  be  verified  by 
affidavit.  The  motion  must  also  be  made  "  at  the 
fii'st  term  of  the  entry  of  the  cause  ;"  otherwise,  i^ 
will  not  be  granted,  unless  upon  special  cause  shown 
to  the  court,  accounting  satisfactorily  for  the  delay  (J). 

(a)  Rule  of  1835.  (6)  Rule  of  1823. 

(c)  Act  of  February  26, 1853,  ch.  80,  §  1 ;  10  Stat,  at  Large,  161. 

(d)  Rule  of  1824.  ' 
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On  appeal  to  the  Supreme  Court,  no  objection  is  chap^m. 
allowed  to  be  taken  to  tbe  admissibility  of  any  depo-  to'SSJe 

f  ,,  ,       .  -     .  -  .,  to  be  made 

sition  or  exnibit  found  in  tne  record  as  evidence,  inaeeourf 

'    below,  and. 

unless  objection  was  taken  thereto  in  the  court  below  Ifa*'*  ^ 
and  entered  of  record ;  and  such  evidence  will  other- 
wise be  deemed  to  have  been  admitted  by  consent(«). 
The  entry  of  record,  mentioned  in  the  rule,  must  of 
course  be  taken  to  mean  a  note  in  the  minutes  of 
the  clerk ;  and  the  proper  mode  of  certifying  the 
objection  tp  the  Supreme  Court  is  to  annex  a  copy 
of  the  note  of  the  objection,  or  to  state  it  in  the 
general  certificate.  A  note  by  the  clerk,  of  the  fact 
of  the  objection  having  been  made,  endorsed  on  the 
back  of  the  deposition  or  exhibit,  would  also  proba- 
bly be  deemed  sufficient(5). 

It  may  happen  that  the  inspection  by  the  appel-  pp^'Ly 
late  court,  of  original  papers  produced  in  the  court  thes.c. 
below,  is  necessary  to  a  proper  understanding  of  the 
controversy  between  the  parties  ;  and  for  the  pur- 
pose of  providing  for  such  a  contingency,  it  is,  by 
one  of  the  rules  of  the  Supreme  Court,  ordained, 
that  whenever,  in  the  opinion  of  the  court  below,  it 
shall  be  necessary  or  proper  that  original  papers  of 
any  kind  should  be  inspected  in  the  Supreme  Court, 
upon  appeal,  such  papers  may  be  sent  to  that  court 
under  a  suitable  order  for  their  safe  keeping,  trans- 
portation and  return ;  and  the  papers  will  be  received 
and  considered  by  the  appellate  court,  in  connection 
with  the  transcript  of  the  proceedings(c).    The  rule, 

(a)  Kuleofl825. 

(b)  The  Samuel,  1  Wheaton's  R.,  9  (3  Ourtis's  Decis.  S.  0.,  447). 

(c)  Rule  of  1817. 
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VOL-  «•  indeed,  seems  to  be  but  a  recognition  and  formal 
declaration  of  an  existing  practice ;  for  in  an  ante- 
cedent case  before  Mr.  Justice  Stoey,  at  the  close  of 
his  judgment,  he  observed :  "  In  case  of  appeal  I 
shall  direct  all  the  original  papers  to  be  delivered 
to  the  captors,  upon  their  undertaking  to  deliver 
them  to  the  Supreme  <I!ourt,  and  leaving  attested 
copies  in  the  circuit  court.  It  is  impossible,  without 
an  inspection,  to  feel  the  full  force  of  some  portion 
of  the  difficulties  of  this  case." 
Mode  of  On  an.  appeal  to  the  Supreme  Court  in  causes  of 

taking  new  ^^  ^ 

evidence  in  a^mipaity  and  prize  jurisdiction  (though  not,  as  we 
have  seen  by  the  act  of  1803,  in  equity  causes), 
addittional  evidence  will  be  admitted.  But  the 
30th  section  of  the  Judiciary  Act,  authorizing  depo- 
sitions to  be  taken  de  bene  esse,  refers  only  to  the 
circuit  and  district  courts ;  and  it  has  accordingly 
been  held  that  the  right  to  take  depositions  in  this 
form  is  limited  to  these  courts,  and  that  for  the 
purpose  of  obtaining  depositions  to  be  read  in  the 
Supreme  Court,  a  commission  must  be  resorted  to(a). 
In  the  last  of  the  cases  just  cited,  a  deposition  had 
been  taken  de  bene  esse  in  the  court  below,  but  not 
having  been  received  in  season  to  be  used  at  the 
hearing,  it  was  by  the  court  ordered  to  be  filed,  and 
was  sent  to  the  Supreme  Court  with  the  transcript, 
with  an  explanatory  endorsement  by  the  clerk:  but, 
it  appearing  upon  inspection  to  have  been  irregularly 

(a)  The  Brig  James  Wells  v.  The  United  States,  7  Cranch's  E.,  22 
(2  Curtis's  Decis.  S.  0.,  440; ;  The  Clarissa  Claibom,  7  Cranch's  R., 
107  (2  Curtis's  Decis.  S.  C,  471) ;  The  Samuel,  I  Wheaton's  R.,  9 
(3  Curtis's  Decis.  S.  C,  447). 
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taken,  it  was  on  this  ground  rejected  ;  and  as,  with-  onAP.12. 
out  it,  and  on  account  of  the  contradictory  state  of 
the  evidence,  the  court  found  it  difficult  to  arrive  at 
any  satisfactory  conclusion  upon  the  merits  of  the 
case,  the  cause  was  continued  to  the  next  term,  with 
leave  to  each  party  to  produce  farther  evidence.  It 
is  clear  from  this  case  that  if  the  evidence  had  been 
taken  on  a  commission,  though  issuing  from  the 
court  below,  it  would  have  been  received.  In  a 
case  which  came  before  the  court  at  the  next  term, 
depositions  appear  to  have  been  taken  de  hene  esse 
in  the  Supreme  Court,  pending  the  appeal ;  but 
they  were,  upon  the  ground  above  mentioned,  held 
to  be  inadmissible,  and  the  cause  was  continued  until 
the  next  term,  for  the  purpose  of  enabling  the  parties 
to  take  testimony  upon  commission  (a).  At  the  same 
term  a  general  rule  was  made  (superseding  a  rule 
on  the  same  subject,  but  of  more  limited  scope, 
made  at  the  term  last  preceding),  for  the  purpose 
of  defining  and  regulating  the  rights  of  the  parties 
in  this  respect.  This  rule  is  as  follows :  "  In  all  cases 
of  admiralty  and  maritime  jurisdiction,  where  new 
evidence  shall  be  admissible  in  this  court,  the  evi- 
dence by  testimony  of  witnesses  shkll  be  taken,  under 
a  commission  to  be  issued  from  this  court,  or  from 
any  circuit  court  of  the  United  States,  under  the 
direction  of  any  judge  thereof;  and  no  such  com- 
mission shall  issue  but  upon  interrogatories  to  be 
filed  by  the  party  applying  for  the  commission,  and 
notice  to  the  opposite  party,  or  his  agent  or  attorney, 
accompanied  with  a  copy  of  the  interrogatories  so 

(a)  The  Argo,  2  Wheaton's  R.,  287  (4  Curtis's  Decis.  S.  C,  62). 
50 
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VOL  2.  £led,  to  file  cross-interrogatories,  in  twenty  days  from 
the  service  of  sucli  notice  :  Provided^  Jwwever^  that 
nothing  in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  court,  in  cases  where, 
by  law,  it  is  admissible." 

The  precise  scope  of  this  proviso  is  not  obvious. 
It  doubtless  refers,  however,  to  the  30th  section  of 
the  Judiciary  Act  requiring  the  oral  examination  of 
witnesses,  in  open  court,  on  trials  in  all  the  courts 
of  the  United  States,  and  may  be  supposed  to  have 
regard  especially  to  trials  before  the  Supreme  Court, 
in  the  exercise  of  its  original  jurisdiction.  In  one 
reported  case  of  appeal  from  the  Circuit  Court  for 
the  District  of  Columbia,  witnesses  were  examined 
viva  voce^  before  the  Supreme  Court(a).  But  in  a 
subsequent  case,  where  a  witness  was  offered  for 
examination,  the  court  ordered  him  to  be  examined 
out  of  court,  "  for  the  sake  of  convenience(5)." 
Effect  of  By  an  appeal  from  a  decree  of  a  district  court, 

an  appeal.  •/  i.  l 

the  cause  and  all  its  incidents  are  removed  into  the 
appellate  court,  where  such  decree  is  to  be  pro- 
nounced as  ought  to  have  been  passed  by  the  dis- 
trict court,  and  where  the  decree  is  to  be  executed. 
But  upon  a  further  appeal  to  the  Supreme  Court, 
the  property,  or  its  proceeds,  in  a  suit  in  rem^  and 
all  securities  given  by  the  parties  as  a  substitute  for 
the  property,  or  to  abide  the  final  decree  to  be 
made  in  the  cause,  remain  in  the  circuit  court, 
because  the  Supreme  Court  does  not  execute  its  own 

(a)  The  United  States  v.  The  Betsey  and  Charlotte,  4  Cranch's  R. , 
443  (2  Ourtis's  Decis.  S.  C,  171). 

(b)  The  Samuel,  3  Wheaton's  R.,  77  (4  Ourtis's  Decis.  S.  C,  174). 
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decrees,  but  sends  a  special  mandate  to  the  circuit  chap-w. 
court  to  award  execution  thereon («).  The  circuit 
court,  pending  an  appeal  to  the  Supreme  Court, 
may,  therefore,  make  any  order  respecting  the  safe 
custody,  delivery  or  security,  or  sale  of  the 
property  proceeded  against(i).  The  appeal,  never- 
theless, suspends  the  sentence  altogether.  The 
cause  is  to  be  heard  in  the  Supreme  Court  de  tiovo, 
as  if  no  decree  had  been  pronounced,  and  it  is  not 
res  ad^vdicata  until  the  final  decree  of  the  appellate 
court :  and  therefore  if,  pending  an  appeal,  the  law 
on  which  the  sentence  of  the  court  below  was 
founded  be  repealed,  the  sentence  must  be  re- 
versed (c). 

By  one  of  the  rules  of  the  Supreme  Court,  it  is  Death  of 

parlies* 

provided  as  follows :  "  Whenever,  pending  a  writ 
of  error,  or  appeal,  in  this  court,  either  party  shall 
die,  the  proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in  and  be 
admitted  parties  to  the  suit,  and  thereupon  the 
cause  shall  be  heard  and  determined  as  in  other 
cases ;  and  if  such  representatives  shall  not  volun- 
tarily become  parties,  then  the  other  party  may 
suggest  the  death  on  the  record,  and  thereupon,  on 
motion,  obtain  an  order,  that  unless  such  represen- 
tatives shall  become  parties  within  the  first  ten  days 

(o)  The  Collector,  6  Wheaton's  R.,  194  (5  Curtis's Decis.  S.  C,  58). 

(6)  Id.  and  The  Grotius,  1  Gallison's  R.,  503  ;  The  Woodbridge^  1 
Haggard's  Adm.  R.,  63,  76. 

(c)  Yeaton  v.  The  United  States,  5  Oranch's  R.,  281  (2  Curtis's 
Decis.  S.  C,  263). 
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TOL^s.  of  the  ensuing  term,  the  party  moving  for  such 
order,  if  defendant  in  error,  shall  be  entitled  to 
have  the  writ  of  error,  or  appeal,  dismissed  ;  and 
if  the  party  so  moving  shall  be  plaintiff  in  error,  he 
shall  be  entitled  to  open  the  record,  and  on  hear- 
ing have  the  same  reversed,  if  it  be  erroneous. 
Provided^  however,  that  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper,  at  the 
seat  of  government,  in  which  the  laws  of  the 
United  States  shall  be  printed  by  authority,  three 
successive  weeks,  at  least  sixty  days  before  the 
beginning  of  the  term  of  the  Supreme  Court  next 
ensuing(<»)." 
frRument  "^  ^^^*^  ^^  ^^  Suprcmc  Court,  reciting  that  it  had 
aiiowe  in  Y)QeQ.  represented  to  the  court  that  it  would,  in  many 
cases,  accommodate  counsel,  and  save  expense  to 
parties,  tQ  submit  causes  upon  printed  arguments, 
provides  that  this  may  be  done  in  all  cases  at  the 
option  of  counsel  on  either  or  both  sides  (/J)  ;  and 
by  a  subsequent  rule  it  is  declared,  that  "  When  a 
printed  argument  shall  be  filed  for  one  or  both 
parties,  the  case  shall  stand  on  the  same  footing  as 
if  there  were  an  appearance  by  counsel(c)." 
Primed  No  cause  is  allowed  to  be  brought  to  argument 

requTred  In  '^'^  ^^  Suprcme  Court,  uutil  the  parties  shall  have 
furnished  the  court  with  a  printed  brief,  or  abstract 
of  the  cause,  containing  the  substance  of  all  the 
material  pleadings,  facts  and  documents  on  which 
the  parties  rely,  and  the  points  of  law  and  fact 
intended  to  be  presented  at  the  argument(<^  :  and 

(a)  Rule  of  1821.  (c)  Rule  of  1837. 

(6)  Rule  of  1833.  (d)  Rule  of  1821. 


s.  c, 
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only  two  counsel  for  each  party  is  permitted  to   chap.  12. 
argue. 


Appeals  trom  a  district  court  to  a  circuit  court. 


Only  two 
counsel  for 
each  party 
fitlowed  to 
urguo. 


In  entering  upon  the  consideration  of  appeals  to  whether  the 

^^       *  ^  ^  provisions  of 

tlie  circuit  courts  from  the  district  courts,  we  are  SjActrera- 


tive  to  writs 


met  at  the  threshold  by  an  important  question,  which  of  error  are 

■'  ^  -'■  '  applicable 

it  is  necessary  briefly  to  examine.  from  district 

According  to  the  construction  which  has  been  °°""' 
given  to  the  act  of  March  2,  1803,  ch.  20,  as  we 
have  seen,  appeals  to  the  Supreme  Court  are  in  all 
respects  placed  upon  substantially  the  same  footing 
as  writs  of  error;  Congress,  in  giving  the  remedy  by 
appeal,  having  seen  fit  to  subject  it  to  the  same 
"  rules,  regulations  and  restrictions "  as  had  pre- 
viously  been  prescribed  with  respect  to  writs  of  error. 
And  the  question  is,  whether  this  is  not  also  equally 
the  case  with  respect  to  appeals  from  the  district 
courts  to  the  circuit  courts  ?  Judging  from  the  lan- 
guage of  the  act  of  1803,  and  that  of  the  Supreme 
Court  in  the  case  of  The  Don  jPedro,  I  should  have 
felt  little  hesitation  in  giving  an  affirmative  answer 
to  this  question.  I  can  discern  in  the  act  no  evidence 
of  any  intention  to  make  a  distinction  between  the 
two  cases  in  this  respect :  there  is  no  intimation  in 
the  opinion  of  the  Supreme  Court,  delivered  by  Mr. 
Justice  Washington,  that  any  such  distinction  was 
supposed  to  exist ;  and  I  know  of  no  reason  why  it 
should  have  been  deemed  expedient  to  make  such 
a  distinction.  The  language  of  the  act,  on  the 
contrary,  appears  to  me  to  indicate  the  opposite 
intention. 
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TOL^a.  The  section  in  question,  with  the  exception  of  the 
repealing  clause  with  which  it  concludes,  consists  of 
a  single  sentence.  It  gives  an  a/ppeal  from  the  dis- 
trict courts  to  the  circuit  courts,  and  an  appeal  from 
the  latter  to  the  Supreme  Court;  and  then,  dropping 
the  singular  form  of  expression,  it  adds,  that  "  such 
appeals  shall  be  subject-to  the  same  rules,"  etc.  But 
in  a  case  before  Mr.  Justice  Stokt,  he  seems  to  have 
considered  this  provision  as  applicable  only  to  appeals 
from  the  circuit  courts  to  the  Supreme  Court.  The 
case  was  this :  A  decree  had  been  made  by  the 
District  Court  for  the  District  of  Massachusetts,  in 
favor  of  a  mariner,  for  wages.  No  appeal  was  taken 
before  the  adjournment  of  the  court ;  "  but  three 
days  afterwards,  the  respondent  claimed  an  appeal  in 
the  clerk's  offiqe,"  which  "  the  district  judge  refused 
to  allow,  upon  the  ground  that  the  party  was  bound 
to  appeal  before  the  final  adjournment  of  the  court, 
or  within  such  other  period  as  the  court  should  upon 
his  application  prescribe."  The  respondent  there- 
upon addressed  a  petition  to  the  circuit  court  for 
relief.  Mr.  Justice  Stoet  dismissed  the  petition,  on 
the  grounds,  1,  that  "  the  Judiciary  Act  of  1789, 
ch.  20,  has  provided  no  mode  as  to  appeals  from 
the  decrees  of  the  district  courts  to  the  circuit  courts, 
confining  the  appeal  only  to  the  next  circuit  court ;" 
and,  2,  that  in  the  District  Court  for  the  Massachu- 
setts district,  "  the  uniform  course,  from  the  earliest 
period,  has  been  to  make  the  appeal  in  open  court, 
apvd  acta,  before  the  adjournment  of  the  court ;" 
which  course  of  practice,  he  observed,  was  equivalent 
to  a  rule  of  the  court,  and  must  be  considered  as 
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directory  to  all  parties,  unless,  upon  application  to  chap.  12. 
the  court,  further  time  was  granted(a). 

It  is  true,  as  observed  by  Mr.  Justice  Stoey,  that 
the  Judiciary  Act  prescribes  no  forms  of  procedure 
as  to  appeals.  The  part  of  the  act  to  which  he  must 
be  understood  as  alluding,  is  the  twenty-first  section, 
by  which  an  appeal  is  given  to  the  next  circuit  court, 
in  admiralty  causes  involving  an  amount  exceeding 
three  hundred  dollars,  and  which  is  silent  with 
respect  to  the  mode  of  instituting  the  appeal ;  but 
this  section,  although  not  repealed  in  express  terms, 
is  wholly  superseded  by  the  act  of  1803,  which  takes 
up  the  subject  of  appeals  de  novo^  and  gives  an  appeal 
when  the  value  of  the  matter  in  dispute  exceeds  fifty 
dollars,  instead  of  three  hundred  dollars.  According 
to  the  construction  which  this  act  has  received,  its 
language  was  ill-chosen  ;  for,  instead  of  limiting  the 
right  of  appeal  to  admiralty  causes,  it  declares  that 
an  appeal  shall  lie  "  from  all  final  judgments  or 
decrees  in  any  of  the  district  courts  of  the  United 
States,  where  the  matter  in  dispute,"  etc.  But  no 
doubt  has  ever  been  entertained  that  it  was  intended 
to  embrace  suits  in  admiralty  ;  and,  in  a  very  elabo- 
rate and  able  judgment  pronounced  by  Mr,  Justice 
Story,  at  an  early  date,  and  which  has  ever  since 
been  acquiesced  in,  it  was  held  to  be  limited  to  this 
description  of  causes.  If,  in  the  case  of  Norton  v. 
mdh^  the  attention  of  the  learned  judge  had  been 
directed  to  the  act  of  1803  ;  and  if,  by  any  course 
of  reasoning  upon  it  satisfactory  to  his  own  mind, 

(a)  Norton  v.  Rich,  3  Mason's  R.,  443. 
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VOL  2.  jie  ]ja,(J  arrived  at  the  conclusion  to  wLicli  he  came, 
I  should  hesitate  to  question  its  soundness.  But  the 
act  does  not  appear,  by  the  report,  to  have  been 
present  to  his  thoughts  at  all ;  or,  if  it  was,  he  seems 
to  have  assumed  that  it  had  no  relevancy  to  the 
question  before  him.  This  assumption  may  perhaps 
be  accounted  for  from  the  fact  stated  by  him,  that 
from  the  earliest  period,  it  had  been  the  uniform 
practice  in  the  District  Court  for  the  Massachusetts 
district  to  interpose  appeals  Ofpvd  acta^  before  the 
adjournment  of  the  court,  and  that  this  had  con- 
tinued to  be  the  practice  in  that  court,  to  thetime  of 
his  decision  (in  1812),  notvs^ithstanding  the  act  of 
1803.  In  the  English  admiralty,  as  he  shows  by 
references  to  Cleekb  and  Beowne,  appeals  are  made 
either  sedente  curia^  in  open  court,  vwa  voce,  when 
they  are  said  to  be  apud  acta — among  the  acts  of  the 
court — or  within  ten  days  after  the  decree,  before 
a  notary.  The  latter  mode,  he  'observed,  had  never 
been  in  use  in  America,  and  had,  moreover,  at  an 
early  period,  been  expressly  declared  to  be  inadmis- 
sible by  the  Supreme  Court.  Under  these  circum- 
stances it  was  nearly  a  matter  of  course  that  the 
former  mode  should  be  adopted  before  the  passage  of 
the  act  of  1803,  while  the  right  of  appeal  depended 
wholly  upon  the  21st  section  of  the  act  of  1789, 
which,  as  we  have  seen,  merely  gave  an  appeal, 
without  prescribing  any  mode  of  procedure.  The 
practice  thus  naturally  adopted  from  the  English 
court  of  admiralty  continued  of  course  to  prevail, 
and  became  firmly  established,  during  the  fourteen 
years  which  intervened  between  the  dates  of  the 
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two  acts :  and  if  it  be  necessary  to  account  for  tlie  chap,  i^. 
fact  of  its  continuance  in  the  District  Court  for  the 
District  of  Massachusetts,  after  the  passage  of  the 
act  of  1803,  it  may,  perhaps,  not  unreasonably  be 
suggested  —  inasmuch  as  one  of  the  objects  of  that 
part  of  the  act  of  1803  which  relates  to  appeals  from 
the  district  courts  was  to  substitute  $50,  instead  of 
$300,  as  the  amount  requisite  to  sustain  an  appeal, 
and  as  this  object  was  clearly  defined  on  the  face  of 
the  act — that  its  other  less  plainly  Expressed  pur- 
pose might,  on  these  accounts,  the  more  naturally 
have  escaped  attention. 

If  the  construction  of  the  act  which  I  suppose  to 
be  the  true  one,  would  lead  to  mischievous  or  highly 
inconvenient  consequences,  so  as  to  furnish  a  motive 
for  discarding  it,  provided  this  could  be  done  with- 
out doing  gross  violence  to  its  language,  it  may  be 
conceded  that  the  opposite  construction  would  be 
admissible.  But,  on  the  contrary,  it  seems  highly 
proper  that  the  mode  of  proceeding  for  the  purpose 
of  instituting  appeals  from  the  district  courts,  and 
from  the  circuit  courts,  should  be  substantially 
the  same ;  and  it  appears  reasonable,  therefore,  to 
conclude  that  in  substituting  appeals  from  the  circuit 
courts  to  the  Supreme  Court,  instead  of  writs  of 
error,  for  the  reexamination  of  equity  and  admiralty 
causes,  and  in  devising  rules  and  regulations  to 
govern  such  appeals.  Congress,  legislating  at  the  same 
time  upon  the  subject  of  appeals  from  the  district 
courts,  would  not  fail  to  extend  those  rules  and  regu- 
lations also  to  the  latter  class  of  appeals.  Instead  of 
framing  new  regulations.  Congress  thought  proper 
51 
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roLj.  to  adopt  those  already  prescribed  by  the  Judiciary 
Act  concerning  writs  of  error ;  but  these  were,  by 
that  act,  applied  to  writs  of  error  from  the  district 
as  well  as  those  from  the  circuit  courts,  the  only 
difference  made  between  the  two  being,  that  in  the 
case  of  a  writ  of  en-or  from  a  circuit  court,  a  notice  of 
thirty  days  to  the  adverse  party  was  required,  while 
in  the  case  of  a  writ  of  error  from  the  district  court, 
a  notice  of  twenty  days  was  deemed  to  be  sufficient. 
Is  it  probable  that  Congress  intended  to  adopt  these 
regulations  in  the  one  case,  and  reject  them  in  the 
other? 

But  supposing  Mr.  Justice  Stoey  to  have  been 
mistaken  in  considering  these  regulations  inapplica- 
ble to  appeals  from  the  district  to  the  circuit  courts, 
it  may  not  necessarily  follow  that  he  erred  in  his 
decision  upon  the  particular  question  before  him. 
This  related  merely  to  the  time  of  interposing  the 
appeal.  The  act,  in  giving  an  appeal  to  the  next 
circuit  court,  and  in  prescribing  the  conditions  under 
which  it  should  operate  as  a  supersedeas,  would 
probably  be  so  construed,  in  the  absence  of  any 
rule  of  court  upon  the  subject,  as  to  allow  of  the 
interposition  of  an  appeal  at  any  time  before  the 
next  circuit  court :  but  no  such  right  is,  in  terms, 
conferred,  and  there  may  have  been  ground  for 
holding  that  the  court  might  lawfully  so  far  regulate 
the  right  of  appeal  as  to  restrict  its  exercise  to  the 
session  of  the  court  during  which  the  decree  was 
pronounced.  The  material  error  into  which,  ac- 
cording to  my  apprehension  of  the  subject,  Mr. 
Justice  Stoey  fell,  arose  from  his  overlooking  the 
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act  of  1803;  and  consists,  not  so  mucli  in  merely  chap.  12. 
upholding  the  usage  of  the  district  court  whereby 
the  right  of  appeal  was  limited  in  its  exercise  to  the 
time  of  passing  the  decree,  as  in  assuming  that 
because  "  no  mode  as  to  appeals  from  deci-ees  of  the 
district  courts  to  the  circuit  courts  "  had  been  origi- 
nally provided,  the  case  was,  therefore,  "  untouched 
by  statute,  and  must  be  decided  upon  general 
principles." 

But,  however  it  may  have  been  with  the  district 
courts,  there  can  be  no  doubt  that,  under  the  plenary 
power  conferred  by  the  act  of  August  3,  1842,  ch. 
188(a),  the  Supreme  Court  had  authority  thus  to 
limit  the  right  of  appeal ;  and  this  it  has  done  with 
respect  to  cases  not  otherwise  provided  for  by  any 
general  rule  or  special  order  of  the  district  court. 
The  forty-ffih  of  the  Rules  of  Admiralty  Practice 
ordains,  "that  all  appeals  from  the  district  to  the  i^^l^^ 
circuit  court  must  be  made  while  the  court  is  sitting,  courts  to  be 

made 

or  within  such  other  period  as  shall  be  designated  ^'^^ 
by  the  district  court,  by  its  general  rules,  or  by  an  ™  ^*°'  °'°' 
order  specially  made  in  the  particular  suit." 

This  rule  speaks  for  itself,  and,  with  respect  to 
the  time  when  appeals  are  to  be  interposed,  is 
obligatory  upon  the  courts;  but  with  respect  to  the 
manner  in  which  the  appeal  is  to  be  "  made "  and 
prosecuted,  neither  this  nor  any  other  of  the  new  ^akfog'^and 
rules  furnishes  any  direction.     If,  as  I  cannot  but  anlpp'Si',^ 

accordinfr  to 

believe  was  intended,  the  provisions  of  the  Judiciary  oflhe  ac'Tf 
Act  are  adopted  by  the  act  of  1803,  as  well  in  insisted  on? 

(a)  5  Stat,  at  Large,  516,  §  6. 
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YOL^t.  regard  to  appeals  to  the  circuit  courts  as  with, 
respect  to  appeals  to  the  Supreme  Court ;  then, 
what  has  already  been  said  relative  to  the  latter,  is 
applicable  also  to  the  former  —  "  the  adverse  party- 
having  at  least  twenty  days'  notice"  instead  of  thirty. 
For  the  purpose  of  removing  all  doubt  as  to  the 
rights  of  the  parties  in  the  contingency  of  the  issue 
of  a  writ  of  error  within  thirty  days  before  the 
commencement  of  the  next  session  of  the  Supreme 
Court,  a  rule,  as  we  have  seen,  was,  at  an  early 
date,  made  by  that  court,  which  has  been  applied 
also  to  appeals,  declaring  that  in  such  cases  it  shall 
be  optional  with  the  defendant  either  to  "  proceed 
to  trial,"  or  to  have  the  cause  continued  to  the  next 
tolappefiee  term.  This  rule,  while  it  recognizes  the  right  of 
entored^iesa  the  defendant  to  the  prescribed  notice  as  absolute, 

than  20  days  _  \  ... 

drouUMMt.  treats  it  at  the  same  time  as  a  privilege  which  he 

may  waive,   and  thereby  avoid  the   delay  which 

would  otherwise  occur.     A  correspondent  practice 

may  be  supposed  to  prevail  in  the  circuit  courts. 

Sppi>°sed  to  I^i  T^^J  be  presumed,   also,  that  when  an   appeal 

smm^a^'  is  interposed   sedente  cv/ria,    the   decision   of   the 

peal  aedent6  ^ 

curia.        Supreme  Court  above  mentioned,  dispensing  with 

the  necessity  of  a  citation,  would  be  applied  by  the 

circuit  courts  to  appeals  from  the  district  courts. 

toter^o/ing       ^^^  ^^>  ^^  *^®  other  hand,  the  provisions  of  the 

cm1n^g™°"    Judiciary  Act  are  to  be  deemed  inapplicable  to 

appeals  ,  .  . 

tTth'e'"^     appeals  to  the  circuit  courts,  we  must  look  elsewhere 
thfEngurii   for  direction ;  and  the  reference  made  by  Mr.  Justice 

admiralty.  ,  ,  ^ 

Stoet,  m  the  case  above  mentioned,  to  English 
authorities  for  the  purpose  of  ascertaining  the 
"general   principles"    on  which  he  supposed   the 
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cause  to  depend,    is  sufficiently  indicative   of   his   chap.  12. 
apprehension  that  resort  may  properly  be  had  to 
the  usages  of  the  High  Court  of  Admiralty  of 
England  for  guidance. 

"We  have  seen  that  the  only  mode  of  interposing  ^Pfmered 
an  appeal  in  that  court,  which  is  deemed  admissible  "^^^  "''^' 
in  this  country,  is  by  the  simple  annunciation  to  the 
court  of  the  desire  and  intention  of  the  party 
to  appeal  from  its  decree  ;  accompanied,  I  presume, 
by  a  prayer  that  the  appeal  be  allowed,  and 
followed  by  an  order  for  its  allowance.  According 
to  Mr.  Justice  Stoey's  view  of  the  subject,  this, 
therefore,  is  the  first  step  to  be  taken  by  the  party 
for  the  purpose  of  appealing  from  a  decree  of  the 
district  court ;  but  unless  he  has  already  given 
security  for  the  costs  which  may  be  awarded  against  security  to 

•^  ,        "^  °  be  given. 

him  in  the  appellate  court  (as,  by  the  new  rules, 
the  parties  are,  in  general,  required  to  do),  he  is 
bound,  at  the  time  of  making  his  appeal,  to  give 
such  security(a). 

With  regard  to  the  succeeding  steps  to  be  re- 
sorted to  in  the  prosecution  of  the  appeal,  when 
there  are  no  express  rules  or  established  usages  of 
the  particular  court  to  the  contrary,  the  appeal, 
having  thus  been  instituted  according  to  the  practice 
of  the  English  High  Court  of  Admiralty,  ought 
doubtless  to  be  pursued  according  to  the  same 
standard,  so  far  as  the  nature  of  the  case  will  permit. 

Beowite,  after  speaking  of  the  interposition  of 
the  appeal  apud  acta,  and  the  giving  of  security, 
describes  the  succeeding  proceediogs  as  follows  : 

(a)  Gierke's  Praxis,  tit.  59  ;  2  Browne's  Civ.  and  Adm.  Law,  438. 


miBBf  etc. 
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VOL.  2.  «  The  party  after  he  has  appealed,  prays  apostles  from  the 
The  trans-  judge  a  quo,  i.  e.,  short  letters  dismissory,  signed  by  the  judge, 
stating  shortly  the  case  and  sentence  ;  and  in  the  room  of  further 
apostles,  declaring  he  will  transmit  all  proceedings.  At  the 
time  when  the  apostles  are  prayed  and  granted,  a  time  is  appointed 
within  which  the  party  is  to  retrocertify  to  the  judge  a  quo  what 
steps  he  has  taken,  who  otherwise  will  proceed  to  execute  his 
sentence.  The  apostles,  wien  granted,  are  carried  to  the  Lord 
Chancellor's  secretary,  and  upon  the  back  of  them  the  chancellor 
names  commissioners  or  judges  delegates ;  and  the  commission 
being  made  out,  two  of  them  at  least  must  accept  it ;  which  being 
done,  they  issue  an  inhibition  to  the  judge  below  to  stop  all 
further  proceedings,  and  a  monition  to  transmit  all  the  past  pro- 
ceedings in  the  cause  to  them ;  and  this  transmiss  serves  in  the 
room  of  further  apostles(a)." 

The  ends  to  be  obtained  by  wliat  is  here  de- 
scribed, it  will  be  observed,  are,  1,  the  designation 
of  an  appellate  tribunal;  2,  to  bring  the  cause  under 
the  cognizance  of  such  tribunal ;  and  3,  to  prevent 
the  court  of  admiralty  from  proceeding  to  execute 
its  decree. 

In  this  country  the  appellate  court  is  a  permanent 
tribunal,  established  by  law :  the  prompt  transmis- 
sion of  a  transcript  of  the  record  and  proceedings 
of  the  district  court,  at  the  instance  of  the  appellant, 
is  a  matter  of  course  ;  and  it  is  no  less  a  matter  of 
course  for  that  court,  after  an  appeal,  to  abstain 
from  proceeding  further  in  the  cause.  None  of  the 
steps  recounted  by  Doctor  Beowne,  therefore,  are 
necessary  in  our  courts  for  the  purpose  of  accom- 
plishing the  above  mentioned  objects.  Should  the 
appellant  fail  to  prosecute  his  appeal  with  proper 

(a)  2  Browne's  Civ.  and  Adm.  Law,  438. 
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diligence,  the  appellate  court,  upon  the  petition  of  chap^w. 
the  appellee,  would  pronounce  the  appeal  deserted, 
and  remit  the  cause  for  final  proceedings  to  the 
district  court;  or  retain  the  cause,  and,  upon  a 
hearing  ex  parte^  affirm  the  original  decree,  with 
costs(a) :  and  should  the  district  court,  in  fact,  im- 
properly attempt  to  enforce  its  decree,  notwithstand- 
ing the  appeal,  the  appellate  court  would,  in  such 
case,  doubtless  have  the  power,  and  consider  it  to 
be  its  duty,  upon  an  application  for  that  purpose, 
to  issue  an  inhibition  to  restraia  the  proceeding. 

We  have  seen  that  by  a  general  rule  of  the 
Supreme  Court,  made  before  the  passage  of  the  act 
of  1803,  it  was  ordered  that  the  return  to  a  writ  of 
error,  returnable  in  that  court,  might  be  made  by 
the  clerk  of  the  court  to  which  the  writ  was  directed, 
by  transmitting  a  true  copy  of  the  record  and  all 
proceedings  in  the  cause,  under  his  hand  and  seal  of 
the  court;  and  that  since  the  passage  of  the  act, 
this  rule  has  been  considered  to  be  applicable  to 
appeals.  It  may  be  presumed  that  this  mode  of 
authentication  has  been  deemed  sufficient,  and 
actually  adopted  in  all  the  districts;  but  unless 
there  be  a  rule  or  established  usage  to  this  effect  of 
the  circuit  court,  to  which  an  appeal  is  taken,  the 
transcript  ought,  according  to  general  precedent, 
to  be  certified  by  the  district  judge. 

The  proceedings  on  the  appeal,  before  the  appel-  Proceedings 
late  court,  are  thus  described  by  Beowne:  «'"'"■ 

"The  appeal  proceeding,  an  appellatory  libel  is  exhibited. 
This  is  contested  or  answered  by  the  opposite  party ;  the  deposi- 

(a)  The  Privateer  Montgomery  v.  The  Betsey,  1  Gallison's  R.,  416. 
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VOL.  2.  tions  are  read  ftom  the  transmiss,  in  whicli  all  the  proceedings 
below  are  made  up  in  the  form  of  a  book ;  advocates  are  heard, 
and  the  delegates  proceed  to  pronounce  sentence,  and  according 
to  their  judgment  decree  bene  or  male  appellatum;  and  in  the 
latter  case,  approving  of  the  sentence  of  the  judge  below,  send 
back  the  whole  cause  to  him,  with  all  its  incidents,  to  be  by  him 
carried  into  execution ;  or  they  may,  if  they  please,  though  they 
remit  the  cause,  retain  the'taxation  and  enforcement  of  the  costs ; 
and  it  must  be  remembered  that  all  proceedings  before  the  dele- 
gates are  summary(a)." 

The  appellatory  libel  and  answer  correspond  with, 
the  petition  of  appeal  and  the  answer  thereto. 
But,  however  it  may  be  with  respect  to  the  other 
regulations  prescribed  by  the  Judiciary  Act,  there 
can  be  no  question  concerning  the  applicability  of 
the  direction  contained  in  the  24th  section,  "That 
when  a  judgment  or  decree  shall  be  reversed  in  a 
circuit  court,  sucli  court  shall  proceed  to  render 
such  judgment  or  pass  such  decree  as  the  district 
court  should  have  rendered  or  passed."  The  man- 
ner of  hearing  will  be  the  same,  whichever  of  the 
two  modes  of  antecedent  proceeding  be  adopted, 
and  will  be  treated  of  in  the  sequel. 

It  is  necessary  now  to  bring  under  review  two 
important  subjects  pertaining  to  appeals  from  the 
district  courts  to  the  circuit  courts,  concerning  which 
practitioners  in  general  seem  not  to  be  thoroughly 
informed,  and  relative  to  which,  if  I  mistake  not, 
some  misapprehensions  have  hitherto  prevailed.  I 
refer,  1,  to  the  familiar  dictum,  that  in  admiralty 
causes  the  parties  are  entitled  in  the  appellate  court 

(a)  2  Browne's  Civ.  and  Adm.  Law,  441. 
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to  allege  -what  has  not  been  alleged,  and  to  prove   "°^^-  ^^" 
what  has  not  been  proved  in  the  court  below — or, 
as  it  is  commonly  expressed  —  non  allegata  allegare^ 
et  non  probata  prdbare  ;  and,  2,  to  the  mode  of  proof 
on  appeal. 

Of  the   rule   non    allegata    allegandi,    et  non   probata 
probandi,  in  an  appellate  court. 

The  first  branch  of  the  above  mentioned  dictum 
seems  to  have  been  understood  by  some  to  imply 
not  merely  the  continuance,  notwitlistaiiding  an 
appeal,  of  the  right  which  the  parties  had  in  the 
district  court,  in  proper  cases,  to  amend  their  plead- 
ings; but  a  new  and  superior  right  accruing  in 
consequ&nce  of  the  appeal,  to  introduce  new  matter 
of  controversy  almost  ad  libitumi. 

The  difficulty  of  reconciling  such  a  doctrine  with 
that  provision  of  the  Judiciary  Act  which  declares 
that  the  district  courts  shall  "  have  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,"  would  seem  of  itself  to  constitute 
a  very  serious  objection  to  such  a  doctrine  ;  but  in 
reality  it  has  no  foundation  in  authority. 

The  earliest  reported  case  I  have  met  with  in  originana 

^  application 

which  the  rule  in  question  became  the  subject  of  »'*'"»'» 
judicial  comment,  was  an  appeal  from  the  district 
court  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  South  Carolina. 

The  question  in  that  case,  however,  concerned, 
not  the  right  to  make  new  allegations  in  the  appel- 
late court,  but,  the  right  to  adduce  new  proofs  in 
support  of  the  original  allegations  on  the  part  of  the 
52 


1  our 

courtii. 
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voL^2.  claimant  in  a  suit  m  rem.  But  Mr.  Justice  Johnsoit^ 
quoting  the  Latin  maxim  above  mentioned,  and.  refer- 
ring generally  to  Clerke  and  Browne,  observes : 
"  An  appeal,  therefore,  in  the  admiralty,  is  rather 
in  the  nature  of  a  new  trial,  in  which  the  court  does 
not  enter  into  the  mere  consideration  of  the  pro- 
priety of  the  decision"  of  the  court  below,  upon  the 
evidence  before  it,  but  affords  an  opportunity  to 
the  appellant  to  present  his  case  with  the  best  pos- 
sible aspect  that  new  allegations  or  new  evidence  can 
afford  it(a)."  It  was  not  necessary  for  the  learned 
judge,  in  the  case  before  him,  to  define  the  scope  of 
the  first  branch  of  the  rule,  and  his  language  is  too 
general  to  enable  the  reader  to  infer  his  views  con- 
cerning it.  His  observation  is  important  only  as  an 
early  and  deliberate  recognition,  by  an  able  and 
learned  judge,  of  the  right,  to  some  extent,  to  give 
new  allegations  in  the  appellate  court,  and  as  showing 
the  authority  on  which  he  supposed  the  right  to  rest. 
''  With  respect  to  the  second  branch  of  the  rule  he  is 
more  explicit,  and  his  observations  upon  it  will  be 
noticed  in  the  sequel. 

This  case  was  decided  in  1805 ;  and  in  a  case 
which  arose  four  years  later  in  the  Supreme  Court, 
indirectly  involving  the  doctrine  now  in  question, 
Ch.  J.  Marshall,  in  pronouncing  the  judgment  of 
the  court,  also  quotes  the  statement  of  Browne, 
that  "  in  cases  of  appeal  it  is  lawful  to  allege  what 
has  not  before  been  alleged,  and  to  prove  what  has 
not  before  been  proved  (^)  ;"  but  the  case  did  not 

(a)  Rose  v.  Himely  et  al,  Bee's  R.,  313. 

(6)  Yeaton  v.  The  United  States,  5  Cranch's  R.,  281  (2  Curtis's 
Decis.  S.  C,  263). 
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require  any  direct. application  of  the  principle,  and   oh^i^- 
steds  no  light  upon  it. 

The  next  instance  in  which  the  doctrine  is  brought 
under  judicial  review,  is  an  anonymous  case  before 
Mr.  Justice  Stokt,  in  which  the  question  was  "  as 
to  the  right  of  the  circuit  court  to  grant  amendments, 
in  libels  or  informations  in  rem^  for  violations  of 
municipal  laws,  brought  by  appeal  from  the  district 
court ;"  a  question,  he  observed,  which  had  been 
argued  several  times,  as  a  question  of  general  im- 
portance, and  on  which  the  court  would  then  deliver 
its  opinion.  After  referring  to  the  authority  con- 
ferred on  the  courts  of  the  United  States  by  the 
thirty-second  section  of  the  Judiciary  Act,  to  permit 
the  parties  "  to  amend  any  defect  in  the  process  or 
pleadings,  upon  such  conditions  as  the  said  courts 
respectively  shall,  in  their  discretion,  and  by  their 
rules,  prescribe ;"  and  after  reviewing  the  authori- 
ties concerning  the  common  law  power  of  granting 
amendments,  the  learned  judge  proceeds  to  show 
that  according  to  the  established  constructions  which 
had  been  given  to  the  Constitution  and  laws  of  the 
United  States,  municipal  seizures  were  of  admiralty 
and  maritime  jurisdiction,  and  observes :  "  If,  then, 
these  are  admiralty  and  maritime  causes,  the  appeal 
must  let  in  all  the  general  principles  which  govern 
such  cases.  Now  no  principle  is  more  exactly  settled, 
than  that  upon  an  appeal  in  an  admiralty  cause,  it 
is  allowable,  under  certain  restrictions,  to  allege 
what  has  not  been  before  alleged,  and  to  prove 
what  has  not  been  proved  ;  and  this  right  to  allow 
new  allegations  seems  the  natural  result  from  the 
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vfflLa.  introduction  of  new  evidence  on  the  appeal.  The 
same  practice  is  familiar  in  our  state  courts  on  ap- 
peals ;  and  though  it  derives  countenance  from  our 
statutes,  yet  I  apprehend  that  the  true  ground  why 
the  practice  has  obtained  is,  that  on  the  appeal  the 
proceedings  are  considered  as  de  novo  in  the  appel- 
late jurisdiction.  On  the  whole,  we  are  well  satisfied 
of  our  right  to  grant  amendments,  which  seem  neces- 
sary, in  the  various  causes  before  us,  on  appeal;  but 
it  is  an  exercise  of  sound  discretion,  in  which  the 
court  will  take  care  that  no  unfair  advantage  shall 
be  taken  by  one  party,  and  no  oppression  practiced 
by  the  other.  Considering  the  nature  of  informa- 
tions in  rem^  the  countenance  which  has  heretofore 
been  allowed  to  amendments  in  the  appellate  courts, 
and  the  mischiefs  which  would  arise  from  a  sudden 
change  of  practice,  we  shall  now  allow  the  amend- 
ments asked  for :  but  we  do  not  mean  to  lay  it  down  as 
a  general  rule,  that  such  amendments  will  be  hereafter 
allowed,  as  of  course,  in  this  court ;  on  the  contrary, 
having  the  authority,  we  shall  probably  limit  the 
exercise  of  the  discretion  by  general  regulations(a)," 
It  is  probable,  from  the  language  here  used  by 
the  learned  judge,  that  at  that  time  he  entertained 
no  idea  of  the  existence  of  any  right  in  the  parties 
to  introduce  new  allegations  before  the  appellate 
court,  independently  of  the  doctrine  of  amendment. 
The  question  which  he  considered  it  necessary  to 
discuss  was,  not  whether  the  parties  were  entitled 
to  add  or  substitute  new  pleadings  at  pleasure,  but 

(a)  Anonymous,  1  Gallison's  R.,  22. 


APPEALS.  413 

whether  an  appellate  court  had  authority  to  allow  chap.  12. 
the  original  pleadings  to  be  altered  or  amended  at 
all.  In  asserting  this  power  as  derived  from  the 
usages  of  courts  of  admiralty,  he  cites  for  authority, 
as  usual,  Cleeke  and  Beowke((2)  ;  and  considering 
how  slight  and  questionable  these  authorities  appear, 
upon  close  examination,  in  reality  to  be,  he  very 
properly  takes  care  to  speak  of  the  asserted  power 
as  resting  in  the  sound  discretion  of  the  court,  and 
to  inculcate  caution  in  its  exercise. 

In  another  case  decided  at  the  same  term,  a  libel, 
founded  on  the  fiftieth  section  of  the  collection  act 
of  1Y99,  for  unloading  goods  without  a  permit,  the 
attorney  for  the  United  States  moved  in  the  circuit 
court  for  leave  to  amend  his  libel,  and  to  insert  a 
new  count,  founded  on  the  twenty-eighth  section  of 
the  same  act,  for  receiving  on  board,  from  another 
vessel,  certain  foreign  goods  and  merchandise  in  the 
the  Bay  of  Passamaquoddy,  an  offence  alleged  to 
have  been  unknown,  to  the  district  attorney  when 
the  libel  was  framed.  The  proposed  amendment 
being  opposed  on  the  ground  that  it  would  be  intro- 
ductive  of  a  new  cause  of  action,  Mr.  Justice  Story 
observed  that  such  amendments  in  admiralty  and 
maritime  causes  were  "  within  the  scope  of  the  gene- 
ral rule  that  you  may  allege  new  allegations  in  the 
appellate  court ;"  and  leave  to  amend  was  denied 
only  on  the  ground  that  the  statute  of  limitations 
had  run  against  the  cause  of  action  which  it  was 
proposed  thus  to  introduce(Z'). 

(a)  Gierke's  Praxis,  tit.  54 ;  1  Browne's  Civ.  and  Adm.  Law,  500 ; 
2  id.,  436. 

(b)  The  Schooner  Harmony,  1  Gallison's  K.,  123. 
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VOT^2.  In  the  case,  decided  a  few  years  later  in  the 
Supreme  Court,  of  a  prize  proceeding  in  behalf  of 
American  re-captors,  in  which  it  was  insisted  that 
the  property  libelled  was  not  enemy's  property,  and 
that  the  libellants  were  therefore  only  entitled  to 
salvage,  which,  it  was  argued,  could  not  be  awarded 
in  a  suit  claiming  th^  property  as  prize  of  war,  the 
same  learned  judge,  in  pronouncing  the  judgment 
of  the  court,  observed,  that  the  most  that  could 
result  from  the  allowance  of  the  objection  against 
the  form  of  the  libel  would  be  that  the  cause  would 
be  remanded  to  the  circuit  court,  with  direction  to 
allow  an  amendment  of  the  libel ;  for  that  "  where 
merits  clearly  appear  on  the  record,  it  is  the  settled 
practice,  in  admiralty  proceedings,  not  to  dismiss 
the  libel,  but  to  allow  the  party  to  assert  his  rights 
in  a  new  allegation." 
I^  Sis         The  just  conclusion  from  this  brief  review  appears 

p?£fs'on°r  *^  ^®'  *^^^  *^^  ^^^  branch  of  the  rule  in  question, 
p^ower'^ir'^  notwithstanding  the  generality  of  its  terms,  reaEy 
imports  nothing  more  than  that  a  discretionary 
power  of  allowing  amendments  to  the  pleadings 
passes  by  force  of  the  appeal  to  the  appellate  court, 
and  may  there  be  exercised,  upon  a  proper  applica- 
tion for  that  purpose,  to  the  like  extent,  and 
subject  to  the  like  restrictions,  as  the  like  power 
may  be  exercised  in  the  court  below ;  and  it  is  only 
necessary,  for  the  purpose  of  more  fully  defining 
the  scope  and  limitations  of  this  power,  to  refer  the 
learned  reader  to  the  ninth  chapter  of  this  volume, 
which  treats  of  the  subject  of  amendments  in  general. 
It  will  there  be  found  that  in  one  or  two  of  the 


nmendment. 


ica- 
tion  of  the 
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cases  of  intermediate  date,  the  rule  has  been  reite-  chap^is. 
rated  in  terms  somewhat  too  comprehensive ;  and 
that  the  latest  of  the  decisions  of  the  Supreme  Court 
to  which  I  have  referred,  evinces  a  disposition  to 
restrain  the  power  within  limits  less  extended  than 
those  terms  seem  to  imply. 

The  principle  established  appears  to  be  this:  that  ^rtSdp/e 
not  only  is  the  party  entitled  to  amend  a  defective  thf^ppH?. 

•'  .  ,  tion -'••■- 

statement  of  his  cause  of  action  or  defence,  but  if,  "^^■ 
in  the  progress  of  a  suit  m  rem,  he  discovers,  or  first 
becomes  aware  of,  even  a  new  cause  of  action,  or 
ground  of  defence,  which  the  evidence  adduced,  or 
which  he  has  it  in  his  power  to  give,  is  adapted  to 
support,  he  may,  ia  the  discretion  of  the  court,  ori- 
ginal or  appellate,  be  permitted,  by  an  amended  or 
supplemental  libel,  or  answer,  to  avail  himself  of 
such  new  cause  of  action  or  defence.  Such,  indeed, 
is  the  clear  import  of  the  twenty-fourth  of  the  new 
Eules  of  Admiralty  Practice,  recited  in  the  ante- 


cedent chapter  above  referred  to.     But  the  appel-  to^wwohThe 

rale  is  sub- 
late  court  is  bound,  nevertheless,  to  take  care  that  3"'- 

this  privilege  shall  not  be  abused.    The  parties  are 

bound,  as  far  as  they  are  able,  by  the  exercise  of  all 

proper  diligence,  fully  and  fairly  to  bring  forward 

their  respective  pretensions  and  claims,  in  the  first 

instance ;   and  it  is  only  upon  this  condition  that 

new  allegations  can  be  admitted(a).    The  spirit  of 

this  rule  seems  also  to  require,  that  if  the  necessity 

for  amendment  is  discovered  at  any  time  before  the 

actual  decision  of  the  cause  in  the  district  court,  the 

(a)  The  Schooner  Boston  and  Cargo,  1  Simmer's  E.,  328,  331. 
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you2.    party  should  be  required  to  address  his  application 

•   for  leave  to  amend,  to  that  court,  instead  of  seeking 

to  obtain  it  by  resorting  to  an  appeal((^). 

to  g?^e  Mw      I*  remains  now  briefly  to  notice  the  second  branch 

th^lro'S-"'   of  the  rule  under  consideration,  asserting  the  right 

late  court.  ^  .  t  i 

of  the  parties  to  prove,  in  the  appellate  court,  what 
has  not  before  been  proved.  Respecting  the  prac- 
tical import  of  this  maxim,  under  our  system  of 
admiralty  jurisprudence,  I  should  not  have  enter- 
tained a  doubt,  but  for  what  has  in  one  case  been 
said  by  the  eminent  jurist  to  whose  decisions  it  has 
been  necessary,  in  the  course  of  this  work,  so 
frequently  and  so  constantly  to  refer,  and  of  whom 
it  has,  by  another  learned  and  distinguished  admi- 
ralty judge,  been  justly  observed,  that  "  if  it  shall 
hereafter  appear,  on  more  profound  and  critical 
examination,  that  error  has,  in  some  cases,  crept 
into  his  judicial  opinions,  it  will  also  be  found  that 
he  has  left  as  great  a  number  of  judgments  behind 
him,  which  wUl  remain  to  future  ages,  permanent 
landmarks  of  the  law,  as  any  other  judge  that  ever 
sat  upon  the  bench  in  this  country,  or  in  Eng- 

(a)  The  learned  reader  who  is  ikmiliar  with  the  rules  of  the  courts 
of  the  United  States  for  the  Southern  District  of  New-York,  will  not 
fail  to  perceive,  that  so  far  as  they  recognize  the  right  of  the  lihellant 
to  file  a  new  libel  and  virtually  to  institute  a  new  suit  in  the  circuit 
court,  at  his  own  option,  they  are  irreconcilable  with  what  the  author 
has  found  himself  compelled  to  adopt  as  the  true  import  of  the  rule 
that  the  parties  are  entitled  in  the  appellate  court  to  allege  what  has 
not  before  been  alleged.  He  trusts,  it  is  hardly  necessary  to  add,  that 
he  is  induced  to  notice  this  conflict  by  no  arrogant  or  censorious  spirit, 
but  only  for  the  purpose  of  excluding  any  inference  either  that  he  was 
not  aware  of  the  existence  of  the  particular  rules  to  which  he  has  above 
alluded,  or  that  he  had  misunderstood  them. 


APPEALS.  417 

land(a)."  The  observation  to  which.  I  refer  is  this :  chap-  ^^• 
After  adverting  to  what  he  denominates  "  the  well 
known  usage  of  admiralty  courts,  even  after  appeal, 
in  fit  cases,  in  their  discretion,  to  allow  either  party 
to  file  new  allegations  and  proofs,  ^non  allegata 
alleaa/re,  et  non  probata  prohare^ — he  adds:  "  There  whether 

.      .  ,  .  this  right 

is  a  restriction,  too  often  forgotten  in  practice,  modo  l^^^^i  ^i- 
non  obstet  pvMicatio  testium^  the  effect  of  which  is  unie8'8°°ti. 
to  exclude  new  testimony  to  the  old  articles,  or  to 
those  of  which  no  proof  was  formerly  given.  In 
the  actual  frame  of  our  laws,  the  restriction  is  in 
many  cases  overlooked,  or  abandoned;  but  it  is  still 
retained  in  prize  causes,  where  further  proof  stands 
upon  the  direct  order  of  the  court  itself."  The 
authority  cited  by  Mr.  Justice  Stoet  in  support  of 
the  restriction  mention,  is  1  Browne's  Civil  and 
Admiralty  Law,  500,  501 ;  2  id.,  436,  437(i).    This 

(a)  Remarks  of  Judge  Ware  in  the  District  Court  of  the  United 
States  for  the  District  of  Maine,  responsive  to  Resolutions  adopted  by 
the  Bar  on  the  occasion  of  the  death  of  the  late  Mr.  Justice  Stort. 

I  cannot  forbear  to  quote  the  following  additional  observations  of 
Judge  Ware,  scarcely  less  honorable  to  the  illustrious  subject  of  his 
eulogy :  "  But  there  is  one  quality  in  the  judicial  opinions  of  Judge 
Story,  in  which,  if  they  are  not  altogether  preeminent,  th$y  are  not 
surpassed  by  those  of  any  other  judge  in  the  annals  of  jurisprudence. 
If  there  be  latent  error  in  them,  they  usually  themselves  furnish  the 
means  by  which  it  may  be  detected.  For  such  was  his  conscientious 
diligence,  the  extent  and  profoundness  of  his  learning,  and  the  fertility 
of  his  mind,  that  the  subject  was  seldom  dismissed  until  it  had  been 
analyzed  with  the  most  thorough  exactness  —  until  all  its  analogies 
and  distinctions  had  been  critically  examined  —  the  whole  dissected 
by  a  most  subtle  and  accurate  logic,  and  over  all  had  been  thrown  the 
light  of  all  the  learning  that  pertained  to  the  matter." 

(6)  The  Schooner  Boston  and  Cargo,  1  Sumner's  R.,  328,  331.  In 
the  report,  2  Browne,  500,  501,  is  erroneously  printed  for  1  Browne, 
500,  501. 
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VOT^2.  restriction  was  designed  to  guard  against  perjury 
and  abuse.  But  under  our  system  they  cannot  be 
enforced ;  and  no  effort  appears  to  have  been,  or  is 
likely  to  be  made  to  do  it.  The  hearing  in  the 
circuit  court  must,  from  the  nature  of  the  case,  be 
virtually  a  new  trial  as  in  a  suit  at  common  law. 
The  parties  cannot  be  restricted  to  the  same  course 
of  inquiry  in  the  examination  of  their  witnesses  in 
the  appellate  court,  that  was  adopted  in  the  district 
court ;  nor  can  a  witness  be  precluded  from  correct- 
ing any  error  into  which,  on  his  first  examination, 
he  may  have  fallen;  nor,  being  sworn  to  speak 
the  whole  truth,  can  he  be  restrained  from  supply- 
ing any  deficiencies  in  his  original  recollections. 
Neither  can  the  party  be  restricted  to  the  same 
witnesses;  for  those  produced  in  the  court  below 
may  have  gone  to  parts  unknown,  or  died  in  the 
mean  time.  Besides,  the  matter  introduced  by  the 
new  articles  will  generally  be  so  closely  related  to 
that  contained  in  the  old,  and  so  intimately  blended 
with  it,  as  to  render  it  impracticable  to  confine  the 
witnesses  exclusively  to  the  former. 

The  appellate  court  ought  undoubtedly  to  guard 
itself,  by  rigid  scrutiny,  against  imposition  by  means 
Further       of  uew  evldeuce ;   and  in  case  further  time  is  de- 
'^roof  n^^t     loaiided  for  the  purpose  of  obtaining  such  evidence 
caB°eTof*°    in  support  of  the  original  allegations  of  the  party, 
unless  it  shall  appear  that  the  evidence  could  not 
have  been  produced  in  the  court  below,  the  indul- 
gence will  not  be  granted :   and  in  no  case  will 
further  time  be  allowed  for  this  purpose,  unless  it 
be  shown  that  the  new  evidence  is  material.     Thus 


laches. 
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in  a  case  before  Mr.  Justice  Johnson,  already  cited,  °^^  ^^• 
in  which  the  question  was,  first,  whether,  in  any 
case,  new  evidence  could  he  adduced  in  the  appel- 
late court ;  and,  secondly,  whether,  in  the  case  be- 
fore him,  time  ought  to  be  allowed  for  the  purpose, 
the  learned  judge  said  his  "  decision  on  the  second 
point  must  depend  upon  the  nature  of  the  evidence 
proposed  to  be  adduced,  and  the  sufficiency  of  the 
grounds  set  forth  in  the  affidavit  to  show  that  the 
inability  of  the  claimant  to  produce  such  evidence 
at  the  time  was  not  attributable  to  his  own  laches ;" 
and  he  proceeded  to  narrate  the  facts,  and  con- 
formed his  decision  to  the  rule  he  had  laid  down. 

Mode  of  proof  on  appeal. 

I  proceed  now  to  consider  the  second  of  the 
two  subjects  above  indicated  as  especially  requiring 
notice,  viz.,  the  mode  of  proof  on  appeal  in  the 
circuit  court.  The  necessity  of  this  discussion,  also, 
arises  from  a  dictum  of  the  late  Mr.  Justice  Stoet — 
whose  opinions  concerning  everything  pertaining 
to  admiralty  jurisprudence  are  so  highly  and  so 
justly  influential — and  from  certain  vague,  and,  as 
they  appear  to  me,  erroneous  impressions  upon  the 
subject,  entertained  by  others.  I  have  already, 
in  a  former  chapter((z),  adverted  to  the  legislative 
enactments  on  which  this  question  chiefly  depends ; 
the  most  important  of  which  is  that  contained  in 
the  30th  section  of  the  Judiciary  Act,  enjoining  the 
examination  of  witnesses,  viva  voce,  in  open  court, 

(a)  Supra,  chapter  x. 
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TOL^a.  in  equity  and  admiralty  causes  as  well  as  in  suits  at 
law.  The  injunction  is  absolute  and  unqualified; 
and  if  a  doubt  could  otherwise  have  been  enertained 
whether  this  provision  was  intended  to  embrace 
proceedings  in  an  appellate  as  well  as  in  the  original 
court,  the  same  section  contains  another  provision 
which  precludes  the  possibility  of  such  a  doubt,  and 
CTidence'of  ^^  ^^  this '.  That  "  in  the  trial  of  any  cause  of  admi- 
mry'Sr'     ralty  or  maritime  jurisdiction  in  a  district  court,  the 

ordered  to  Tin  •  a       '  t        ' 

down  b?  the  •"®*'^®®  in  which  may  be  appealed  from,  it  either 
"'"''■  party  shall  suggest  to  and  satisfy  the  court  that 
probably  it  will  not  be  in  his  power  to  produce  the 
witnesses  there  testifying  before  the  circuit  court, 
should  an  appeal  be  had,  and  shall  move  that  their 
testimony  be  taken  down  in  writing,  it  shall  be  so 
done  by  the  clerk  of  the  court ;  and  if  an  appeal 
be  had,  such  testimony  may  be  used  on  the  trial  of 
the  same,  if  it  shall  appear  to  the  satisfaction  of  the 
court  which  shall  try  the  appeal,  that  the  witnesses 
are  dead  or  gone  out  of  the  United  States  to  a 
greater  distance  than  as  aforesaid  [one  hundred 
■  miles]  from  the  place  where  the  court  is  sitting,  or 
that  by  reason  of  age,  sickness,  bodily  infirmity  or 
imprisonment,  they  are  unable  to  travel  and  appear 
at  court,  but  not  otherwise."  It  is  true  this  impor- 
tant section  recognizes,  by  way  of  proviso,  the  power 
of  the  courts  to  grant  commissions  "  to  take  depo- 
sitions according  to  common  usage;"  but  it  is 
expressly  restricted  to  cases  "where  it  may  be 
necessary  to  prevent  a  failure  or  delay  of  justice." 
Whether  it  is  wise  to  allow  the  evidence  of  wit- 
nesses to  be  taken  in  writing,  out  of  court,  in  any 
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description  of  suits,  when  their  attendance  in  court  chap^  12, 
may  be  obtained,  has  long  been  considered,  in  Eng- 
land as  well  as  in  this  country,  an  important  and 
at  least  questionable  problem.  Whatever  advan- 
tages may  have  been  supposed  to  attend  this  mode 
of  examination^  it  has  never  been  doubted  that  it 
was  obnoxious  to  weighty  objections,  or  that  the 
opposite  mode  was  better  adapted  to  elicit  the  truth ; 
and  the  tide  of  enlightened  public  opinion,  both  in 
this  country  and  in  England,  has  been  constantly 
gaining  strength  in  favor  of  oral  examinations  in 
open  court. 

The  practice  unquestionably  had  its  origin  in  a 
desire  to  diminish  the  labor  and  save  the  time  of 
judges,  and  it  is  certainly  true  that  it  requires  less 
time  to  read  the  written  deposition  of  a  witness  than 
to  examine  him  ;  but  I  am  convinced  by  experience 
that  even  this  advantage  has  been  overrated,  and 
that  it  is  much  more  than  counterbalanced  by  the 
superior  means  afforded  by  seeing  the  witness  and 
hearing  him  testify,  of  forming  a  correct  judgment 
of  the  credibility  and  weight  of  his  evidence.  But 
it  is  unnecessary  to  discuss  this  question.  Its  .impor- 
tance could  not  have  escaped  the  earnest  attention 
of  the  enlightened  and  sagacious  men  by  whom  the 
Judiciary  Act  was  framed  and  passed ;  and  it  is 
enough  that  they  thought  proper  peremptorily  to 
prescribe  the  viva  voce  examination  of  witnesses  in 
open  court. 

Thirteen  years  afterwards,  at  whose  instance  or 
with  what  degree  of  deliberation  we  have  not  the 
means  of  determining,  Congress,  it  is  true,  so  far 
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T0L^2.  relaxed  this  injunction,  as  to  confer  upon  the  courts 
a  discretionary  power,  on  the  application  of  either 
party,  in  suits  in  equity— not  in  admiralty — to 
order  the  testimony  of  witnesses  to  be  taken  by 
deposition ;  expressly  limiting  this  power,  however, 
to  the  circuit  courts  holden  in  those  'states  in  which 
testimony  in  chancery  was  so  taken(a).  Then  came 
the  act  of  1803,  substituting  an  appeal  instead  of  a 
writ  of  error  from  the  circuit  courts  to  the  Supreme 
Court,  in  equity  and  admiralty  causes ;  and  requiring 
the  transmission  to  the  latter  court,  "upon  such 
appeal,  of  a  transcript  of  the  libel,  bill,  answer,  depo- 
sitions, and  all  other  proceedings  of  what  kind 
soever  in  the  cause ;"  and  repealing  so  much  of  the 
19th  and  22d  sections  of  the  Judiciary  Act,  as  came 
within  its  purview. 

Under  this  state  of  the  laws  it  was,  that  in  a  case 
of  salvage  on  appeal  before  Mr.  Justice  Stoet,  in 
which  the  claimant  had  been  permitted  to  file  a 
supplemental  answer  in  the  circuit  court,  to  which 
the  libellants  had  filed  a  defensive  allegation,  repel- 
ling charges  of  embezzlement  contained  in  the  answer, 
the  learned  judge  is  reported  to  have  used  the  fol- 
SrideSce  In  lowlug  language :  "  Upon  the  issue  thus  framed,  new 
'court 'S  be  testimony  was  taken ;   and  by  the  direction  of  the 

taken  on  ,  .      . 

commiMion.  court,  it  was  taken  under  commission,  and  reduced 
to  writing.  And  I  beg  here  to  repeat  what  was 
stated  at  the  bar  at  the  time,  but  seems  not  to  be 
understood  in  practice,  that  since  the  act  of  3d 
March,  1803,  ch.  93,  in  admiralty  causes  as  well  as 

(a)  Act  of  April  29, 1802,  ch.  31,  §  25;  2  Stat,  at  Large. 
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iu  equity  causes,  all  the  evidence  originally  taken  in  chap.  12. 
the  circuit  court,  in  cases  capable  of  appeal,  must 
be  transtnitted  to  the  Supreme  Court,  which  cannot 
be  unless  the  same  is  reduced  to  writing ;  and  no 
supplemental  evidence  can  be  required  in  the  Su- 
preme Court,  except  in  admiralty  and  prize  causes  • 
which  rule  presupposes  that  all  the  old  evidence  is 
already  in  the  record(a)," 

Now  I  am  constrained,  with  great  deference,  to 
say  that  the  conclusion  of  the  learned  judge,  if  such 
it  was,  that  the  act  of  1803  requires,  or  even  war- 
rants, a  disregard  of  the  above  mentioned  injunction 
of  the  Judiciary  Act,  appears  to  me  altogether 
inadmissible.  Undoubtedly  this  very  loosely  framed 
act  requires  the  transmission  to  the  Supreme  Court, 
on  appeal  from  a  circuit  court,  of  the  evidence 
itself,  instead  of  a  statement  of  the  "  facts  "  proved 
as  required  by  the  19th  section  of  the  Judiciary 
Act,  which,  by  the  act  of  1803,  is  expressly 
repealed.  It  must  be  conceded,  also,  that  the  act 
of  1803,  according  to  this  construction,  imposes 
upon  the  circuit  courts  the  necessity  of  devising 
some  suitable  mode  by  which  its  design  in  this 
respect  may  be  accomplished.  But  it  seems  to  me 
that  to  construe  it  as  an  absolute  repeal  of  the 
abovementioned  important  provision  of  the  organic 
Judiciary  Act,  and  to  substitute  a  mode  of  proof  so 
pointedly  forbidden  by  it,  would  be  as  unsound  in 
point  of  law,  as  a  resort  to  robbery  for  the  purpose 
of  enabling  the  perpetrator  to  give  alms,  would  be  in 

(a)  The  Schooner  Boston  and  Cargo,  1  Sumner's  R.,  328,  332. 
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TOL^z.  point  of  ethics.  Nothing  short  of  the  most  irrecon- 
cilable repugnancy  between  the  two  acts,  could  justify 
such  a  construction :  but  no  such  repugnancy  exists ; 
and  it  is  moreover  highly  improbable,  if  it  had  really 
been  the  intention  of  the  legislature  to  make  so 
great  a  change  in  the  law,  that  such  intention, 
instead  of  being  left  to  remote  and  uncertain  impli- 
cation, would  not  have  been  explicitly  declared. 

There  are  other  less  objectionable  modes  of 
complying  with  the  act  of  1803,  Thus,  by  a  late 
act  of  the  British  Parliament,  giving  authority  to 
the  High  Court  of  Admiralty  to  "  summon  before 
it,  and  examine  or  cause  to  be  examined,  witnesses 
by  word  of  mouth,  either  before  or  after  examina- 
tion by  deposition,"  it  is  enacted  that  "  notes  of 
such  evidence  shall  be  taken  down  in  writing  by 
the  judge  or  registrar,  or  by  such  other  person  or 
persons,  and  in  such  manner,  as  the  judge  of  the 
said  court  shall  direct :"  and  it  is  by  this  act  further 
provided,  that  incase  of  appeal,  the  notes  of  evidence 
so  taken  by  or  under  the  direction  of  the  judge  of  the 
High  Court  of  Admiralty,  shall  be  certified  by  him 
to  the  appellate  tribunal,  and  shall  be  admitted  to 
prove  the  oral  evidence  originally  given  ;  and  that 
no  evidence  shall  be  admitted  on  such  appeal  to 
contradict  the  notes  of  evidence  so  taken  and 
certified,  but  that  the  appellate  court  may  never- 
theless direct  witnesses  to  be  examined  and  re-exa- 
mined upon  such  facts  as  it  shall  see  fit  (a). 

(a)  3  and  4  Vict.,  ch.  65,  §§  7,  17.  In  England,  the  responsibility 
of  making  innovations  so  important  is  not  cast  upon  judicial  tribunals: 
still  less  would  any  English  court  dream  of  spontaneously  assuming  it. 
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A  somewhat  different  mode  of  proceeding  lias  chap.  12. 
been  devised  in  the  Circuit  Court  for  the  Southern 
District  of  New- York,  by  the  135th  of  the  general 
rules  of  which  it  is  ordained,  that  in  cases  "  when 
appeal  shall  be  made  from  the  decree  of  this  court, 
the  appellant  shall,  within  four  days  from  the  pro- 
nouncing or  filing  of  such  decision,  unless  further 
time  shall  be  allowed  by  the  judge,  make  and  serve 
on  the  adverse  party  a  statement  of  the  testimony  on 
the  trial,  excepting  such  evidence  as  was  in  writing, 
which  shall  properly  be  referred  to  therein :  the 
party  on  whom  the  same  is  served  shall,  in  four 
days  after  such  service,  propose  amendments  thereto, 
or  the  statement  shall  be  deemed  acquiesced  in;  and 
the  statement  and  amendments,  unless  acquiesced 
in,  shall  be  submitted  by  the  appellant  to  the  judge 
in  four  days  afterwards,  for  settlement ;  and  the 
same,  when  settled,  shall  be  engrossed  with  the 
clerk,  and  with  the  written  evidence  shall  be  deemed 
the  proofs  on  which  the  decree  is  made,  and  shall 
operate  as  a  stay  of  further  proceedings  in  this 
court." 

If  this  rule,  like  the  English  act,  had  extended  to 
all  cases  in  which  an  appeal  would  lie,  instead  of 
being  limited  to  cases  in  which  an  appeal  is  actually 

The  provision  of  the  British  act,  it  will  be  seen,  is  in  axicordance  with 
that  contained  in  our  act  of  1789,  with  respect  to  witnesses  whose  at- 
tendance in  the  circuit  court  the  party  is  apprehensive  h^  may  not  be 
able  to  procure.  A  general  rule,  in  substantial  conformity  with  the 
abovementioned  provision  of  the  British  act,  has  very  recently  been 
adopted  by  the  Circuit  Court  for  the  Northern  District  of  New-Yorl£. 
See  Appendix,  Kule  6. 

54 


426  ADMIRALTY  PRACTICE. 

T0L^2.  interposed ;  or  if  it  required  tlie  statement  of  the 
evidence  to  be  .drawn  up  and  served  within  four 
days  after  the  interposition  of  an  appeal,  instead  of 
four  days  after  the  passing  of  the  decree  appealed 
from,  it  would  be  unobjectionable(<3j). 

By  some  such  means  as  those  above  indicated 
the  circuit  courts  are  undoubtedly  authorized,  and 
even  required,  to  provide  for  the  exigencies  of  the 
case :  but  I  humbly  conceive  that  they  have  no 
authority  to  substitute  a  new  mode  of  proof.  The 
mention  of  "depositions,"  in  the  act  of  1803,  in 
the  enumeration  of  the  document^  to  be  transmitted 
to  the  Supreme  Court,  in  no  degree  affects  the  ques- 
tion. Depositions  taken  de  hene  esse  under  the  30th 
section  of  the  Judiciary  Act,  or,  when  the  witnesses 
reside  abroad,  under  a  commission,  to  prevent  the 
failure  or  delay  of  justice,  often  form  a  part  of  the 
evidence  in  the  circuit  court,  and  it  is  doubtless  these 
that  Congress  had  in  view. 

It  is  very  desirable  that  some  suitable  and  uni- 
form practice  in  this  respect  should  be  introduced 
in  the  several  circuits ;  and  it  is  to  be  regretted 
that  the  Supreme  Court  did  not  think  proper  to 
supply  this  deficiency  in  prescribing  the  new  Eules 

(a)  Appeals  from  the  decrees  of  the  circuit  cobrts,  it  will  be  remem- 
bered, may  be  interposed  at  any  time  within  five  years ;  while  this 
rule  is  well  adapted  only  to  appeals  required  to  be  taken  instanter,  or 
at  longest  within  four  days.  It  would  seem  to  be  more  suitable,  also, 
that  the  rule  on  this  subject,  whatever  it  may  be,  should  be  prescribed 
by  the  Supreme  Court ;  not  only  because  it  belongs  to  that  court  to 
determine  what  shall  be  deemed  a  sufficient  compliance  with  the  law 
requiring  the  evidence  to  be  returned  on  appeal,  but  for  the  sake  also 
of  uniformity. 
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of  Practice  in  admiralty  causes,  under  the  very  onAP.ia. 
plenary  authority  conferred  upon  that  court  by  the 
act  of  1842(a).  With  respect  to  suits  in  equity, 
this  has  been  done  by  the  new  Eules  of  Equity 
Practice,-  and  it  is  not  too  late  to  provide  by  a  sup- 
plemental rule  for  cases  in  admiralty. 

The  decree. 

When  a  decree  in  favor  of  the  libellant  is  simply  Se?'  ""* 
affirmed,  the  decree  of  the  court  below  stands  as 
the  decree  of  the  appellate  court;  when  it  is  re- 
versed in  toto,  the  decree  of  the  appellate  court  is 
that  the  libel  be  dismissed ;  and  when  it  is  neither 
wholly  affirmed  nor  reversed,  but  modified,  a  new 
decree  is  made  in  conformity  with  the  judgment  of 
the  court :  when  a  decree  in  favor  of  the  respondent 

(a)  Act  of  August  23,  1842,  ch.  188,  §  6 ;  5  Stat,  at  Large,  516. 
The  extraordinary  powers  conferred  by  this  section,  furnish  a  striking 
illustration  of  the  public  confidence  that  had  been  reposed  in  the 
Supreme  Court  of  the  United  States,  and  is  on  this  account  suffi- 
ciently interesting  to  justify  its  quotation.    It  is  as  follows  : 

"  And  be  it  further  enacted,  That  the  Supreme  Court  shall  have  full 
power  and  authority,  from  time  to  time,  to  prescribe  and  regulate,  and 
alter  the  forms  of  writs  and  other  process  to  be  used  and  issued  in  the 
district  and  circuit  courts  of  the  United  States,  and  the  forms  and  modes 
of  framing  and  filing  libels,  bills,  <ftnswers,  and  other  proceedings  and 
pleadings  in  suits  at  common  law  or  in  admiralty,  and  in  equity,  pend- 
ing in  the  said  courts  ;  and  also  the  forms  and  modes  of  taking  and 
obtaining  evidence,  and  of  obtaining  discovery,  and  generally  the  forms 
and  modes  of  proceeding  to  obtain  relief,  and  the  forms  and  modes  of 
drawing  up,  entering  and  enrolling  decrees,  and  the  forms  and  modes 
of  proceeding  before  trustees  appointed  by  the  court ;  and  generally  to 
regulate  the  whole  practice  of  the  said  courts,  so  as  to  prevent  delays, 
and  to  promote  brevity  and  succintness  in  all  pleadings  and  proceed- 
ings therein,  and  to  abolish  all  unnecessary  costs  and  expenses  in  any 
suit  therein." 
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VOT^2.    or  libellee  is  affirmed,  tlie  decree  of  the  cour,t  below 

stands  as  the  decree  of  the  appellate  court;   and 

where  it  is  reversed,  a  new  decree  in  favor  of  the 

libellant  is  made. 

foXrm^bte      I^  ^^  expressly  declared  by  statute,  that  "  in  all 

Ion  of  °^"'"   cases  which,  by  appeal  or  writ  of  error,  are  or  shall 

judge  of  ;        , 

s-  0-         be  removed  from  a  district  to  a  circuit  court,  judg- 
ment shall  be  rendered  in  conformity  to  the  opinion 
of  the  judge  of  the  Supreme  Court  presiding  in  such 
circuit  court(a)." 
howral  The  decree  of  the  circuit  court  on  appeal,  what- 

ever it  may  be,  is  enforced  in  that  court ;  but  the 
decrees  of   the  Supreme   Court  are   carried  into 
effect  by  the  court  below,  in  pursuance  of  a  special 
mandate  directing  it  to  conform  its  decree  to  that  of 
the  Supreme  Court(3). 
there'canbe      -^  questiou  of  some  importance  may  arise,  with 
]u'r?on»p-   respect  to  appeals  in  suits  depending  upon  the  act 
Srun^w     extending  the  admiralty  remedi§8  to  certain  cases 
Febfae"      upon  the  lakes  and  navigable  waters  connecting  the 

(a)  Act  of  April  29, 1802,  ch.  31,  §  5 ;  2  Stat,  at  Large,  156.  It 
would  follow  from  this  provision,  if,  indeed,  it  did  not,  as  it  doubtless 
would,  from  the  nature  of  the  case,  that  an  appeal  to  the  circuit  court 
cannot  be  heard  in  the  absence  of  the  judge  of  the  Supreme  Court ; 
although  the  court  may  be  lawfully  held,  for  the  exercise  of  all  its 
original  jurisdiction,  by  the  judge  of  the  district  court  alone.  Since 
the  passage  of  the  act  (rendered  necessary,  as  it  must  have  been  sup- 
posed, by  the  increase  of  litigation)  relieving  the  judges  of  the  Su- 
preme Court  from  the  duty  of  being  present  at  more  than  one  of  the 
terms  of  the  circuit  court  annually  held  in  their  respective  districts, 
the  remedy  by  appeal  is,  therefore,  unhappily,  often  attended  with 
serious  delay. 

(6)  Act  of  September  24, 1789,  ch.  20,  §  24;  1  Stat,  at  Large,  73 ; 
Reports  of  the  Decisions  of  the  Supreme  Court  and  Circuit  Courts 
passim. 
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same(a),  to  which  it  may  not  be  amiss  briefly  to  ad-  chap^is. 
vert,  though  it  may  not  be  discreet  to  express  any 
decided  opinion  upon  it.  This  act,  as  we  have  seen, 
gives  "  to  the  parties  the  right  of  trial  by  jury,  of 
all  facts  put  in  issue  in  such  suits,  where  either  party 
shall  require  it;"  and  the  question  above  alluded  to 
is,  whether  this  provision  is  applicable  to  trials  in 
the  circuit  court  on  appeals  from  the  district  court. 
The  terms  of  the  act  being  indefinite  with  respect 
to  this  point,  the  question  must  be  decided  upon 
general  principles.  The  right  of  appeal  might  have 
been  withheld  altogether,  and  might,  therefore, 
have  been  given  subject  to  such  conditions  as  Con- 
gress might  have  seen  fit  to  prescribe.  The  course 
actually  adopted  was,  to  leave  the  whole  subject  to 
legal  intendment.  The  right  of  appeal  itself  rests 
upon  inference;  and  there  seems,  therefore,  to  be 
ground  for  holding  that  it  can  be  exercised,  in  the 
instances  under  consideration,  only  in  conformity 
with  the  conditions  which  pertain  to  it  in  ordinary 
cases.  It  may  possibly  be  supposed  that  the  right 
of  trial  by  jury  in  the  appellate  court  depends  upon 
the  form  of  trial  in  the  court  below.  No  sound 
reason  is  preceived,  however,  for  any  such  distinction. 

(a)  Act  of  February  20,  1845,  ch.  20;  5  Stat,  at  Large,  726.     , 
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CHAPTEE  XIII. 

FINAL  PROCESS. 

I.  In  Suits  in  Rbm. 

icsTe^re *"  ^^  ^^r  the  larger  proportion  of  suits  in  tlie  admi- 
Sdy?  ralty  are  suits  in  rem,  in  whicli,  as  the  reader  is  well 
aware,  the  vessel  or  other  property  is  arrested  in 
virtue  of  an  asserted  lien,  and  held  as  a  security  for 
the  demand  of  the  libellant.  It  is  to  this  property, 
therefore,  that  he  looks  for  satisfaction ;  and  if  it 
remains  in  the  custody  of  the  law  until  he  obtains 
a  decree  in  his  favor,  unless  the  sum  awarded  by 
the  decree  is  paid  immediately,  or,  in  appealable 
cases,  within  ten  days,  or  within  such  other  short 
period  as  may  be  allowed  by  the  decree,  he  is  en- 
titled to  have  the  property  sold,  and  the  proceeds 
thereof  applied  to  the  payment  of  the  amount 
decreed.  The  process  for  this  purpose,  in  the  Eng- 
lish admiralty,  is  denominated  a  Decree  of  Sale. 
In  this  country  it  is,  I  imagine,  commonly  called  a 
Venctitioni  Moponas.  It  contains  a  simple  com- 
mand to  the  marshal  absolutely  to  sell  the  specific 
property  arrested,  and  to  pay  the  proceeds  of  the 
sale  into  court(a). 

(a)  To  one  familiar  only  with  the  forms  of  procedure  in  courts  of 
common  law,  it  may  seem  oppressive  to  direct  the  sale  of  a  valuable 


FINAL  PEOCESS.  431 

Generally,  however,  especially  when  the  suit  is    ^jharis. 
contested,  the  vessel,   soon  after  the  arrest,  is  de.  theTew"i 
livered  to  the  claimant  on  bail.     When  this  is  done,  ^^^^'"^ 
the  security  thus  taken  is  a  substitute  for  the  pro-  onTal"' 
perty  itself;    and  it  is  to  this  security  that  the 
libellant  is  then  obliged  to  resort  for  satisfaction. 
The  liability  of  the  securities  is  enforced  by  summary 
process  of  execution  against  them  and  their  principal, 
in  pursuance  of  a  direction  to  that  effect  in  the 
decree. 

Thus,  in  a  case  decided  on  appeal  in  the  Supreme 
Court,  that  court,  proceeding  to  render  such  decree 
as  the  circuit  court  ought  to  have  rendered — having 
decreed  that  the  claimant  (to  whom  the  ship  had 
been  delivered  on  bail)  should  pay  into  court  the 
appraised  value  of  the  ship  —  further  directed, 
that  unless  he  should  do  so  within  ten  days  after 
the  circuit  court  should  require  the  same  to  be  done, 
execution  should  issue  in  due  form  of  law,  upon  the 
stipulation,  against  all  the  parties  thereto  (o). 

The  words  "  in  due  form  of  law,"  may  be  sup- 
ship,  to  satisfy  a  comparatively  inconsiderable  clsym.  It  is  to  be  re- 
collected, however,  that  the  property  is  not,  in  its  nature,  partible  for 
the  purpose  of  sale,  and  that  the  owner  may  always  prevent  a  sale  by 
paying  the  sum  decreed.  It  often  happens,  moreover,  that  there  are 
other  demands  against  the  vessel,  in  favor  of  third  persons,  who  are 
entitled  to  intervene  for  the  purpose  of  obtaining  satisfaction  out  of 
the  proceeds.  Sometimes,  indeed,  the  amount  decreed  to  the  libellant 
may  be  so  inconsiderable  that  the  sale  of  the  boats,  or  other  appurte- 
nances of  the  vessel  alone,  would  be  sufBcient  to  satisfy  the  decree ; 
but,  in  general,  if  the  claimant  does  hot  voluntarily  pay  the  sum  awarded 
against  him,  it  may  fairly  be  presumed  that  he  perfers,  on  his  own 
account,  that  the  property  should  be  sold, 
(a)  The  Virgin,  8  Peters's  R.,  538  (11  Curtis's  Decis.  S.  C,  208). 
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voi^a.  posed  to  have  been  intended  to  refer  to  the  form  of 
process  in  actual  use  in  the  District  of  Maryland, 
in  which  the  decree  was  to  be  executed ;  and  it  is 
not  to  be  doubted  that  different  forms  of  execution 
(adopted,  probably,  from  the  state  courts)  have 
been  in  use  in  the  several  districts  of  the  Union. 
Thus,  we  have  seen  that  in  the  districts  composing 
the  First  Circuit,  and  in  the  Southern  District  of 
New-York,  the  sureties  in  a  stipulation  were  formerly 
'  required  to  consent  that  execution  should  issue 
against  their  lands,  as  well  as  goods  and  chattels ; 
and  the  forms  of  execution  in  these  districts  were 
in  accordance  with  this  requirement.  I  infer  that 
this  practice  was  peculiar,  or  nearly  so,  to  these 
districts.  In  these  districts  the  stipulation  also 
contained  an  engagement  on  the  part  as  well  of  the 
sureties,  as  of  the  principal,  that  execution  should 
issue  against  them',  and  the  execution  accordingly 
comprised  both  the  common  law  capias  ad  satisfa- 
ciendum, and  the  fieri  facias :  and  it  is  understood 
that  this  continued  to  be  the  practice  in  the  Southern 
District  of  New-York,  after  the  abolition  of  im- 
prisonment for  debt  therein,  and  the  adoption  by 
Congress  of  all  state  laws  passed  for  this  purpose. 
What  the  practice,  in  this  respect,  has  been  in  the 
other  districts,  I  am  not  apprised. 

It  is  desirable,  however,  for  several  reasons,  that 
the  admiralty  practice  throughout  the  United  States 
should  in  this,  as  well  as  in  all  other  respects,  be 
uniform.  The  Supreme  Court  had  ample  authority, 
in  framing  the  new  rules,  to  make  it  so ;  and  it  is  to 
be  regretted  that  these  rules  are  not  more  explicit 
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upon  the  subject.  It  did  not,  however,-  escape  the  chap.  13. 
attention  of  the  court,  and  there  is  good  reason  to 
infer  that  they  in  reahty  intended  to  provide  for  it. 
The  true  interpretation  of  such  of  the  rules  as 
relate  to  it,  becomes,  therefore,  an  important  subject 
of  inquiry.  The  most  material  of  these  rules  is  the 
twenty-first,  which  is  as  follows : 

"In  all  cases  where  the  decree  is  for  the  payment  of  money,  the  ^latruie. 
libellant  may,  at  his  election,  have  an  attachment  to  compel  the 
defendant  to  perform  the  decree ;  or  a  writ  of  execution  in  the 
nature  of  a  capias  and  of  a  fieri  facias,  commanding  the  marshal 
or  his  deputy  to  levy  the  amount  thereof  of  the  goods  and  chattels 
of  the  defendant,  and,  for  the  want  thereof,  to  arrest  the  body  to 
answer  the  exigency  of  the  execution.  In  all  other  cases,  the 
decree  may  be  enforced  by  an  attachment  to  compel  the  defendant 
to  perform  the  decree  ;  and  upon  such  attachment  the  defendant 
may  be  arrested  and  committed  to  prison,  until  he  performs  the 
decree,  or  is  otherwise  discharged  by  law  or  by  the  order  of  the 
court." 

One  of  the  questions  to  which  this  rule  seems  J^f^^'^^i^g 
likely  to  give  rise,  is,  whether  it  embraces  suits  in  ^m!^  *" 
rem  as  well  as  in  personam.  It  is  clear  that  brevity 
was  constantly  aimed  at  in  the  framing  of  these 
rules  ;  and  with  this  view,  general  terms  and  forms 
of  expression  were  used  in  their  most  comprehensive 
legal  sense.  Thus  the  appellation  "  defendant "  is 
constantly  used  to  designate  the  party  contesting 
the  libellant's  right,  in  whichever  form  of  action  ; 
and  this,  I  imagine,  is  the  sense  in  which  it  is  to  be 
considered  as  having  been  employed  in  the  rule  in 
question.  It  is  supposed,  therefore,  to  embrace  as 
well  a  claimant  who  has  appeared,  and  availed  him- 
self of  his  right  to  have  the  property  proceeded 
55 


the  rule 

embraces 

BuretieB. 
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TOL^a.    against,  restored  to  his  possession,  on  giving  bail,  as 

a  defendant  in  a  suit  in  personam. 
toe^fu"  Another  question  is,  whether  the  rule  applies  to 

the  sureties  of  the  defendant.  Are  they,  as  well  as 
the  defendant  himself,  liable  to  imprisonment  on  a 
simple  attachment,  or  an  execution  in  ,the  nature  of 
a  capias  and  a  fieri  facias?  By  the  terms  of  the 
stipulation,  as  we  have  seen  above,  they,  in  common 
with  their  principal,  consent  to  the  issue  of  an  exe- 
cution against  them^  as  well  as  against  their  pro- 
perty (a)  ;  and  it  has  repeatedly  been  decided  in  our 
courts,  that  when  a  bond  is  substituted  instead  of  a 
stipulation,  it  is  to  be  regarded  as  a  stipulation,  and 
enforced  in  like  manner.  There  is  nothing  in  the 
rules  indicative  of  an  apprehension,  on  the  part  of 
the  Supreme  Court,  that  there  ought  to  be  any 
distinction  in  the  practical  construction  to  be  given 
to  this  engagement,  between  the  principal  and  his 
sureties ;  while  the  tliird  and  fourth  rules,  in  pro- 
viding that  upon  the  "  bond  or  stipulation  "  to  be 

(a)  The  stipulations  taken  in  the  English  High  Court  of  Admiralty 
contain  also  a  like' engagement.  In  that  court,  I  infer,  the  first  process  to' 
enforce  a  decree  is  always  a  simple  monition,  by  which  the  marshal  is 
commanded  that  he  "  monish  or  cause  to  be  monished,  peremptorily 
and  personally,"  the  principal  and  his  sureties,  "  that  they  pay  or  cause 
to  be  paid  "  the  sum  decreed,  "  within  fifteen  days  after  service,  under 
pain  of  the  law,  and  the  peril  which  would  fall  thereon."  CMarriott's 
Formulary,  834.)  What  is  the  exact  nature  of  the  pain  and  peril  that 
await  the  parties,  in  case  of  their  disobedience,  I  have  nowhere  seen 
distinctly  stated.  There  does  not  appear,  however,  to  be  any  distinction 
in  this  respect  between  the  principal  party  and  his  sureties ;  and  inas- 
much as,  where  the  former  is  alone  concerned,  the  monition  is  followed 
by  process  of  attachment  [id.,  p.  350],  it  seems  reasonable  to  suppose 
that  such  is  also  the  form  of  coercive  process  against  both  sureties  and 
principal. 
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taken  in  pursuance  of  them,  "  summary  process  of  chap.i8. 
execution  may  and  shall -be  issued  against  the  princi- 
pal and  sureties,"  seem  to  warrant  the  conclusion  that 
no  such  distinction  could  have  been  contemplated. 

The  foregoing  observations  relative  to  final  pro- 
cess, with  the  exception  of  one  or  two  verbal 
changes,  are  reprinted  from  the  first  edition  of  this 
work ;  and  with  respect  to  those  districts  severally 
consisting,  or  forming  a  part  of  a  state  in  which  im- 
prisonment for  debt  is  still  permitted,  the  twenty- 
first  rule  remains  in  full  force.  But,  as  we  have 
already  seen(a),  a  rule  has  since  been  promulgated 
by  the  Supreme  Court,  in  virtue  of  the  power  con- 
ferred by  statute,  whereby  imprisonment  for  debt 
on  admiralty  process  is  abolished  in  all  cases  where, 
by  the  laws  of  the  state  in  which  the  court  is  held, 
imprisonment  for  debt  on  similar  or  analogous  pro- 
cess issuing  from  a  state  court,  is  or  shall  hereafter 
be  abolished. 

In  the  districts  embraced  by  this  rule,  therefore, 
the  right  of  a  successful  party  in  a  suit  in  admiralty 
to  the  attachment  or  cwpias  ad  satisfaciendum  men- 
tioned in  the  rule  will  depend  on  the  law  of  the 
state(5). 

n.  In  Suits  in  Personam. 

In   the  foregoing  review  of  the  subject,   with  ^'"'^^^1 
respect  to  suits  in  rem,  all  the  rules  relating  to  final  abofishing 

...  I'll!        imprison- 

process  m  Bxai&in  persoTiam  havmg  been  brought  "g^t'*" 
under  consideration,  it  is  unnecessary  to  pursue  the  *''°p'^'*- 

(a)  Supra,  p.  129. 

(6)  See  the  brief  commentary  upon  the  new  rule,  supra,  p.  135, 
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T0L^2.  subject  with  respect  to  them.  Whatever  ground 
for  doubt  there  may  be  whether  these  rules  are  appli- 
cable to  suits  in  rem,  there  can  be  none  concerning 
their  applicability  i;o  suits  inpersona/m.  The  forms 
of  process  are  prescribed  by  the  21st  rule ;  and,  for 
the  reasons  above  stated,  this  rule  is  supposed  to 
embrace  sureties  as  wfell  as  the  principal  defendant. 
The  language  of  the  3d  and  4th  rules,  in  directing 
the  issue  of  summary  process  of  execution  against 
the  principal  and  his  sureties,  implies,  contrary  to 
the  English  practice,  but  in  accordance  with  what 
is  understood  to  have  been  the  antecedent  practice 
of  the  American  courts,  that  both  the  principal  and 
his  sureties  are  to  be  jointly  embraced  in  the  same 
writ, 
raijecuo'  The  question  has  already  been  adverted  to,  in 
treating  of  the  admiralty  stipulation  (<»),  whether 
the  practice  which  seems  to  have  formerly  been 
deemed  admissible  in  some  of  the  districts,  of 
awarding  an  execution  against  the  lands  of  the 
defendant,  is  compatible  with  the  language  of  the 
twenty-first  rule  prescribing  a  writ  of  execution  in 
the  nature  of  a  fieri  facias  commanding  a  levy  for 
the  amount  thereof  of  the  goods  and  chattels  of  the 
defendant,  and  being  silent  as  to  lands.  The  rea- 
sonable conclusion  from  this  omission  would  seem  to 
be,  that  the  lands  were  not  to  be  considered  subject 
to  the  admiralty  process  of  execution,  except  so  far 
as  they  may  be  indirectly  reached  through  the 
coercive  power  of  personal  restraint  in  the  districts 
where  this  is  still  admissible. 

(a)  Supra,  p.  116. 
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By  an  act  whicli  is  presumed  to  be  applicable  to   chap.  13. 
cases  of  admiralty  as  well  as  common  law  jurisdic- 
tion, Congress  has  seen  fit  to  ordain 

"  That  on  all  judgments  in  civil  cases,  hereafter  recovered  in  interest 
the  circuit  or  district  courts  of  the  United  States,  interest  shall  according  to 
be  allowed,  and  may  be  levied  by  the  marshal,  under  process  of 
execution  issued  thereon,  in  all  cases  where,  by  the  law  of  the 
state  in  which  such  circuit  or  district  court  shall  be  held,  interest 
may  be  levied  under  process  of  execution  on  judgments  recovered 
in  the  courts  of  such  state,  to  be  calculated  from  the  date  of  tie 
judgment,  and  at  such  rate  per  annum  as  is  allowed  by  law  on 
judgments  recovered  in  the  courts  of  such  state(a)." 

(a)  Act  of  August  23, 1842,  ch.  188,  §  8 ;  5  Stat,  at  Large,  518. 
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CHAPTER  XIV. 

Costs  —  Consolidation  —  Tender. 

panyln"^    IiT  the  admiralty,  as  in  other  courts,  costs  are  in 
fSd  to    general  awarded  to  the  successful  party ;  but  a 

costs  '   Bllb"        ^^^  V      ' 

ivw,  toThe  court  of  admiralty,  like  a  court  of  chancery,  never- 
ofThe'court.  thelsss,  posscsses  a  discretionary  power  to  withhold 
costs,  wholly  or  in  part,  from  Stich  party,  where, 
in  the  opinion  of  the  court,  it  would  be  inequitable 
to  award  them.  This  power  is  frequently  exercised 
in  the  High  Court  of  Admiralty  of  England ;  and 
in  some  instances,  where  the  costs  of  the  unsuccess- 
ful party  have  been  unnecessarily  and  materially 
increased  by  the  prevailing  party,  he,  or  his  proctor, 
is  condemned  to  pay  them. 

The  taxable  costs  in  a  suit  in  the  admiralty  con- 
sist of  certain  specific  fees  for  services  performed 
by  the  professional  representatives  of  the  parties, 
the  clerk,  and  the  marshal ;  the  compensation 
allowed  by  law  to  witnesses ;  the  fees  allowed  to 
commissioners  and  other  officers,  for  taking  deposi- 
tions, whether  on  commission  or  de  lene  esse,  etc. 
These  fees  are  prescribed  by  an  act  of  Congress, 
passed  February  26,  1853,  ch.  80(a). 

(o)  10  Stat,  at  Large,  p.  161.  This  act  may  also  be  found  in  the 
appendix  of  Oonkling's  Treatise,  3d  ed. 
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In  a  cause  of  damage,  involving  questions  of  chap.u. 
great  importance,  affecting  the  rights  and  sove-  gT'^' 
reignty  of  foreign  nations,  five  hundred  dollars 
were  allowed  by  the  district  court  to  the  libellant 
as  necessary  counsel  fees.  On  appeal  to  the  Supreme 
Court,  this  allowance  was  objected  to  by  the  coun- 
sel for  the  defendant,  as  inadmissible;  but  that 
court  held  it  to  be  "  unexceptionable  " —  observing 
that  it  was  "  the  common  course  of  the  admiralty  to 
allow  expenses  of  this  nature,  either  in  the  shape 
of  damages,  or  as  part  of  the  costs.  The  practice," 
it  was  added,  "  is  very  familiar  on  the  prize  side  of 
the  court.  It  is  not  less  the  law  of  the  court  in 
instance  causes,  it  resting  in  sound  discretion  to 
allow  or  refuse  the  claim."  In  the  Southern  Dis- 
trict of  New- York,  extra  counsel  fees  are  not 
allowed,  except  in  extraordinary  cases(a),  and  no 
instance  has  yet  occurred  of  such  allowance  in  the 
Northern  District.  The  recognition  of  a  right  to 
demand  it  under  circumstances  other  than  such  as 
are  likely  only  very  rarely  to  occur,  would  intro- 
duce a  new  element  of  controversy,  and  impose  on 
the  judge  a  disagreeable  and  embarrassing  duty. 

With  respect  to  costs  on  appeal  to  the  Supreme  cost  on 

■*•  J-  ■!■  ^  appeal  to 

Court,  that  court  saw  fit,  a  few  years  since,  to  put  an  "'^^■*'- 
end  to  all  doubt  and  controversy,  by  the  promulga- 
tion of  a  general  rule,  by  which  it  is  declared,  that 

"  In  all  cases  where  any  suit  sLall'  be  dismissed  in  this  court, 
except  where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs 
shall  be  allowed  for  the  defendant  in  error,  or  appellee,  as  the  case 
may  be,  unless  otherwise  agreed  by  the  parties. 

(a)  Betts's  Adm.  Pr.,  124. 
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VOL.  2.  "  In  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 

costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  as 
the  case  may  be,  unless  otherwise  ordered  by  the  court. 

"  In  all  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
except  where  the  reversal  shall  be  for  want  of  jurisdiction,  costs 
shall  be  allowed  in  this  court  for  the  plaintiff  in  error  or  appellant, 
as  the  case  may  be,  unless  otherwise  ordered  by  the  court. 

"  Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases,  no  costs  shall  be 

allowed  in  this  court  for  or  against  the  United  States. 
*********** 
"  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of 
the  clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate, 
or  other  proper  process,  sent  to  the  court  below,  and  annex  to  the 
same  the  bill  of  items  taxed  in  detail(a)." 

cmaoiida-  For  the  purpose  of  preventing  unnecessary  costs, 
courts  of  admiralty,  in  common  with  courts  of  law, 
are  empowered  to  direct  the  consolidation  of  causes. 
The  reports  of  the  decisions  of  the  English  High 
Court  of  Admiralty  show  that  this  power  is  exer- 
cised by  that  court ;  and  if  its  existence  would  other- 
wise have  been  doubtful  in  the  American  courts,  it 
is  expressly  recognized,  if  not  extended,  by  an  act  of 
Congress.     The  enactment  referred  to  is  as  follows : 

"  That  whenever  causes  of  the  like  nature,  or  relative  to  the 
same  question,  shall  be  pending  before  a  court  of  the  United  States 
or  of  the  territories  thereof,  it  shall  be  lawful  for  the  court  to 
make  such  orders  and  rules  concerning  proceedings  therein  as 
shall  be  conformable  to  the  principles  and  usages  belonging  to 
courts,  for  avoiding  unnecessary  costs  or  delay  in  the  administra- 
tion of  justice ;  and,  accordingly,  causes  may  be  consolidated  as 
to  the  court  shall  appear  reasonable.  And  if  any  attorney,  proctor, 
or  other  person  admitted  to  manage  and  conduct  causes  in  a  court 
of  the  United  States  or  of  the  territories  thereof,  shall  appear  to 

(a)  Rule  XLV.,  1838 ;  1  Howard's  R.,  S4 
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have  multiplied  the  proceedings  in  any  cause  before  tbe  court,  so    chap.u. 
as  to  increase  costs  unreasonably  and  vexatiously,  such  person 
may  be  required,  by  order  of  the  court,  to  satisfy  any  excess  of 
costs  so  incurred(a)." 

.   In  the  admiralty,  as  in  courts  of  law,  tlie  defen-  Tender. 
dant  is  permitted,  for  tlie  purpose  of  shielding  him- 
self against  the  imposition  of  costs,  to  tender  payment 
or  amends.     This  practice  is  very  common  in  Eng- 
land, particularly  in  cases  of  salvage. 

I  infer  that  it  is  not  held  to  be  necessary,  in  the 
English  admiralty,  to  produce  the  money  tendered, 
or  to  offer  to  pay  in  coin,  unless  the  tender  is  refused 
for  want  of  a  compliance  with  these  conditions,  and 
provided  it  distinctly  appears  that  the  offer  was 
sincere,  and  that  the  party  making  it  possessed  the 
present  ability  to  pay  the  sum  tendered ;  but  the 
offer  must  be  distinct,  definite  and  unequivocal.  In 
a  case  of  salvage,  where  there  had  been  a  mere  ver- 
bal offer  to  pay  £50,  not  followed  by  any  formal 
tender  in  acts  of  court,  and  where  it  was  left  doubt- 
ful whether  the  tender  was  intended  to  embrace  the 
expenses  as  well  as  the  services  of  the  salvors.  Lord 
Stowell  decided,  upon  argument  and  full  considera- 
tion, that  the  tender  was  not  "formally  and  legally 
made,"  and  that  the  salvors  were  therefore  entitled 
to  their  costs,  although  he  held  the  sum  offered  to  be 
sufficient.  "  I  see,"  he  observed,  "  enough  of  the 
inconvenience  of  proceeding  in  this  loose  manner,  to 
make  it  necessary  for  me  to  require,  in  future,  as  an 
universal  rule  of  court,  that  a  tender  should  be  made, 

(a)  Act  of  July  22,  1813,  ch.  14,  §  3  ;  3  Stat,  at  Large,  p.  19. 
66 
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T0L^2.  i^  ^[^Q  flrgt  stage  of  the  proceeding,  in  a  regular  form. 
The  court  will  then  consider  its  sufficiency ;  and  if 
it  shall  be  pronounced  sufficient,  the  court  will  make 
the  party  who  refuses  such  an  offer  liable  not  only 
to  his  own  costs,  but  also  to  those  of  the  other  party, 
if  it  shall  appear  that  proceedings  have  been  vexa- 
tiously  pursued(a)."  ♦ 

What  is  said  above  of  the  minor  degree  of  strict- 
ness, with  respect  to  a  tender,  required  in  a  suit  in 
the  admiralty,  compared  with  that  which  is  exacted 
in  a  suit  at  common  law,  is  in  accordance  with  the 
practice  of  the  District  Court  for  the  District  of 
Massachusetts,  as  stated  by  Mr.  Dtjnlap.  And  he 
adds,  that  "It  has  often  been  held  in  that  court, 
that  where  a  tender  has  been  made  in  current  bank 
bills,  or  a  check  on  a  bank,  drawn  by  a  merchant 
of  established  credit,  it  was  a  good  tender  unless 
specially  objected  to;  and  where  this  kind  of  tender 
is  specially  objected  to,  the  party  tendering  is  con- 
sidered to  be  entitled  to  a  reasonable  time  to  pro- 
cure coin,  where  coin  is  specially  required(5)." 
What  is  a  A  tender,  to  be  effectual,  must  be  sufficient  to 
tender.  satisfy  thc  eutlrc  claim  of  the  libellant,  for  which 
he  is  entitled  to  seek  remuneration  or  redress. 
When,  therefore,  the  salvors'  vessel  had  been 
damaged  in  performing  the  salvage  services,  a 
tender  of  £20  for  the  services  alone,  although  it 
was  deemed  sufficient  for  that  purpose,  was  over- 
ruled by  the  court,  because  it  did  not  cover  the 

(cf)  TTie  Vrouw  Margaretha,  4  Kobinson's  Adm.  R.,  103. 
(6)  Dunlap's  Adm.  Practice,  103, 104. 
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damages  also;  and  £45  with  costs  was  awarded  to  chap^w. 
the  salvors(a). 

But  it  may  be  safely  stated  that  when  a  tender  lUt^li^^ 
is  made  and  rejected  before  suit  brought,  the  sum  rauV"" 
tendered  ought  to  be  paid  into  court  without  un- 
necessary loss  of  time  after  the  commencement  of 
the  suit,  and  the  tender  insisted  upon  by  the 
defendant  in  his  answer,  in  discharge  of  his  further 
liability.  The  deposit  of  the  money  ought  to  be 
noted  by  the  clerk  in  his  register,  among  the  pro- 
ceedings in  the  cause,  and  a  receipt  for  it  given  by 
■him  to  the  party  by  whom  it  is  made.  If  made 
after  suit  brought,  it  must  be  accompanied  by  a 
distinct  offer  to  pay  the  costs  of  the  libellant  which 
have  already  accrued,  and  the  money  must  be  de- 
posited in  court  as  above  directed.  In  the  District 
Court  for  the  Southern  District  of  New-York,  the 
practice  in  this  respect  is  regulated  by  express  rules 
as  follows : 

"  A  tender  infer  partes  shall  be  of  no  avail  on  defence  or  in  dis- 
charge of  costs,  unless  on  suit  brought,  and  before  answer,  plea 
or  claim  filed,  the  same  tender  is  deposited  in  court  to  abide  the 
order  or  decree  to  be  made  in  the  matter. 

"  When  tender  is  first  made  after  suit  brought,  it  must  include 
taxable  costs  then  accrued(5)." 

(a)  The  Ocean,  1  W.  Robinson's  R.,  334. 

(b)  Rules  72,  73.    See  Betts's  Adm.  Practice. 
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GENERAL  RULES  OF  COURT,  AND  PRACTICAL  FORMS. 


PART  I.— RULES. 


EuiES  or  Practice  of  the  Cottrts  of  the  United  States,  in 
CAUSES  OF  aomibaltt  akd  maritime  jueisdiction  on  the 
instance  side  op  the  coukt  :  Pebscbibed  bt  the  Supreme 
Court  of  the  United  States,  in  pursuance  of  the  Act  of 
August  23d,  1842,  Chap,  188.    January  Term,  1845. 


No  mesne  process  shall  issue  from  tlie  district  court,  in  Mesne  pro- 

■*■  cess  not  to 

any  civil  cause  of  admiralty  and  maritime  jurisdiction,  until  j?^eTfli°d' 

the  hhel  or  libel  of  information  shall  be  filed  ia  the  clerk's 

office  from  which  such  process  is  to  issue.    All  process  pywhom 

^  served. 

shaU  be  served  by  the  marshal,  or  by  his  deputy;  or, 
where  he  or  they  are  interested,  by  some  discreet  and  dis- 
interested person  appointed  by  the  court. 

II. 

In  suits  in  personam,  the  mesne  process  may  be  by  a  Forms  o/ 
simple  warrant  of  arrest  of  the  person  of  the  defendant,  pertimam. 
in  the  nature  of  a  capias ;  or  by  a  warrant  of  arrest  of 
the  person  of  the  defendant,  vdth  a  clause  therein,  that  if 
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he  cannot  be  found,  to  attach  his  goods  and  chattels  to  the 
amount  sued  for,  or,  if  such  property  caimot  be  found,  to 
attach  his  credits  and  effects  to  the  amount  sued  for  in  the 
hands  of  the  garnishees  named  therein ;  or,  by  a  simple 
monition  in  the  nature  of  a  summons  to  appear  and  answer 
to  the  suit,  as  the  libellant  shaU,  in  his  libel  or  information, 
pray  for  or  elect. 

III. 

Bail  may  be      In  all  suits  in,  personam,  where  a  simple  warrant  of  arrest 

taken  on  the  -^  ^ 

defendant''^  issucs  and  is  cxccuted,  the  marshal  may  take  baU,  with 
sufficient  sureties,  from  the  party  arrested,  by  bond  or 
stipulation,  upon  condition  that  he  will  appear  in  the  suit, 
and  abide  by  all  orders  of  the  court,  interlocutory  or  final, 
in  the  cause,  and  pay  the  money  awarded  by  the  final 
decree  rendered  there  [therein]  (a)  in  the  court  to  which  the 
Bond  or  procBss  is  returnable,  or  in  any  appellate  court ;  and  upon 
to  be  en-      such  boud  Or  stipulation,  summary  process  of  execution 

forced  by  r  '  J     1. 

'rOTM^of     "^^y  ^^^  ®^^^^  ^®  issued  against  the  principal  and  sureties, 
execuiioo.     ^y.  ^^^  court  to  wMch  such  process  is  returnable,  to  enforce 
the  final  decree  so  rendered,  or  upon  appeal,  by  the  appel- 
late court. 

IV. 

Attachment       In  all  suits  in  personam,  where  goods  and  chattels,  or 

may  be  dia- 

solved,  on     credits   and   effects,    are   attached   under   such  warrant 

giving  bond 

"on'whh'  authorizing  the  same,  the  attachment  may  be  dissolved  by 
order  of  the  court  to  which  the  same  warrant  is  returnable, 
upon  the  defendant,  whose  property  is  so  attached,  giving 
a  bond  or  stipulation,  with  sufficient  sureties,  to  abide  by 
all  orders,  interlocutory  or  final,  of  the  court,  and  pay  the 
amount  awarded  by  the  final  decree  rendered  in  the  court 

(a)  The  publication  of  these  rules  in  3  Howard's  B..,  being  by 
authority,  I  have  deemed  it  necessary  to  print  them  as  they  are  there 
printed,  but  have  nevertheless  taken  the  liberty,  in  cases  of  palpable 
mistake,  to  indicate  the  error  by  words  in  brackets. 


sureties. 
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to  which  the  process  is  returnable,  or  in  any  appellate 
court ;  and  upon  such  bond  or  stipulation,  summary  pro-  ^^"s  u. 
cess  of  execution  shall  and  may  be  issued  agamst  the  SCd 
principal  and  sureties,  by  the  court  to  which  such  warrant  uon.''^"  * 
is  returnable,  to  enforce  the  final  decree  so  rendered,  or, 
upon  appeal,  by  the  appellate  court. 

V. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  ^^ff  "*""'' 
and  taken  in  open  court,  or  at  chambers,  or  before  any  tot"™ 
commissioner  of  the  court  who  is  authorized  by  the  court 
to  take  affidavits  of  hail  [acknowledgments  of  bail,  affi- 
davits] and  depositions,  in  cases  pending  before  the  court. 


VI. 

In  all  suits  in  ^personam,  where  bail  is  taken,  the  court  b™i™''ay°be 
may,  upon  motion,  for  due   cause  shown,    reduce  the  '■'=''"°"'' 
amount  of  the  sum  contained  in  the  bond  or  stipulation 
therefor ;  and  in  all  cases  where  a  bond  or  stipulation  is  ^eTtoTe ' 
taken  as  bail,  or  upon  dissolving  an  attachment  of  pro-  £le1)f"n. 
perty  as  aforesaid,  if  either  of  the  sureties  shall  become  *"^®°°^' 
insolvent  pending  the  suit,  new  sureties  may  be  required 
by  the  order  of  the  court  to  be  given,  upon  motion  and 
due  proof  thereof. 

vn. 
In  suits  in  •personam,  no  warrant  of  arrest,  either  of  the  ^Pf°f|.„ 
person  or  property  of  the  defendant,  shall  issue  for  a  sum  YmTin^ 
exceeding  five  hundred  dollars,  unless  by  the  special  order  whin""™' 
of  the  court,  upon  affidavit,  or  other  proper  proof  show- 
ing the  propriety  thereof. 

VIII. 

In  all  suits   in  rem,   against  a  ship,   her  tackle,   sails.  Third  per- 

°  '-  sons  in 

apparel,  furniture,  boats  or  other  appurtenances,  if  such  P^'t^f '^ 
tackle,   sails,   apparel,  furniture,  boats  or  other  appurte-  l^^^^t 


448 


APPENDIX. 


a  ship,        nances  are  in  the  possession  or  custody  of   any  third 

maybe  '-  J  J 

rtXvM^  *"  person,  the  court  may,  after  a  due  monition  to  such  third 
SlShLl.*''^  person,  and  a  hearing  of  the  cause,  if  any,  why  the  same 
should  not  be  delivered  over,  award  and  decree  that  the 
same  be  delivered  into  the  custody  of  the  marshal  or 
other  proper  officer,  if,  upon  the  hearing,  the  same  is 
required  by  law  and  justice. 


IX. 

In  all  cases  of  seizure,  and  in  other  suits  and  proceed- 
otl^llt^''   ^^  in  rem,  the  process,  imless  otherwise  provided  for  by 


ProoesB  in 
rem  to  be 


Duty  of  the 

marshal 

Ihcreon. 


statute,  shall  be  by  a  warrant  of  arrest  of  the  ship,  goods 
or  other  things  to  be  arrested;  and  the  marshal  shall 
thereupon  arrest  and  take  the  ship,  goods  or  other  things 
into  his  possession  for  safe  custody ;  and  shall  cause  public 
notice  thereof,  and  of  the  time  assigned  for  the  return  of 
such  process  and  the  hearing  of  the  cause,  to  be  given  in 
such  newspaper  within  the  district  as  the  district  court 
shall  order ;  and  if  there  is  no  newspaper  published  therein, 
then  in  such  other  public  places  in  the  district  as  the  court 
shall  direct. 


Perishable 
goods,  etc., 
may  be 
ordered  to 
be  sold ; 


or  to  be 
delivered  to 
the  claimant 
upon  his 
making  a 
deposit  of 
money  or 
giving  a 
stipulation 
with  sure^ 
ties. 


In  all  cases  where  any  goods  or  other  things  are  arrested, 
if  the  same  are  perishable,  or  are  liable  to  deterioration, 
decay  or  injury,  by  being  detained  in  custody  pending  the 
suit,  the  court  may,  upon  the  application  of  either  party, 
in  its  discretion,  order  the  same  or  so  much  thereof  to  be 
sold  as  shall  be  perishable,  or  liable  to  depreciation,  decay 
or  injury,  and  the  proceeds,  or  so  much  thereof  as  shall 
be  a  full  secm-ity  to  satisfy  in  [the]  decree,  to  be  brought 
into  court,  to  abide  the  event  of  the  suit ;  or  the  court 
may,  upon  the  application  of  the  claimant,  order  a  de- 
livery thereof  to  him  upon  a  due  appraisement  to  be  had 
under  its  direction,  either  upon  the  claimant's  depositing 
in  court  so  much  money  as  the  court  shall  order,  or  upon 
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his  giYing  a  stipulation  with  sureties  in  such  sum  as  the 
court  shall  direct,  to  abide  by  and  pay  the  money  awarded 
by  the  general  decree  rendered  by  the  court  or  the  appel- 
late court,  if  any  appeal  intervenes,  as  the  one  or  the 
other  course  shall  be  ordered  by  the  court. 

XI. 

In  like  manner,  where  any  ship  shall  be  arrested,  the  ships  under 

-  arrest  may 

same  may,  upon  the  application  of  the  claimant,  be  de-  ^^  ^w^lat 
livered  to  him  upon  a  due  appraisement  to  be  had  under  S'^^condi- 
the  direction  of  the  court,  upon  the  claimant's  depositing   ""'' 
in  court  so  much  money  as  the  court  shall  order,  or  upon 
his  giving  a  stipulation  with  sureties  as  aforesaid ;  and  if 
the  claimant  shall  decline  any  such  application,  then  the 
court  may,  in  its  discretion,  upon  the  application  of  either ' 
party  upon  due  cause  shown,  order  a  sale  of  such  ship,  gj,a."^'"' 
and  the  proceeds  thereof  to  be  brought  into  com^,   or 
othervsTse  disposed  of  as  it  may  deem  most  for  the  benefit 
of  all  concerned. 

XII. 

In  all  suits  by  material-men,  for  supplies  or  repairs  or  ^"/i^i.'jJe"*" 
other  necessaries  for  a  foreign  ship,  or  for  a  ship  iu  a  cuwd.'""'*' 
foreign  port,  the  libellant  may  proceed  against  the  ship  and 
freight(a)  in  rem,  or  against  the  master  or  the  owner  alone 
in  personam ;  and  the  like  proceedings  in  rem  shall  apply  to 
cases  of  domestic  ships,  where,  by  the  local  law,  a  Hen  is 
given  to  material-men  for  supplies,  repairs,  or  other  neces- 
saries. 

XIII. 

In  all  suits  for  mariners'  wages,  the  libellant  may  pro-  mirine?^ 
ceed  against  the  ship,  fi-eight  and  master,  or  against  the  proflcutedT 
ship  and  freight,  or  against  the  owner  or  master  alone  in 
'personam. 

(o)  Vide  Vol.  I.,  p.  76. 
5V 
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XIV. 

loiiteion  ^  ^^^  ®^*^  ^^^  damage  by  collision,  tlie  libellant  may 

cute/^'^"    proceed  against  the  ship  and  master,  or  against  the  ship, 

or  against  the  owner  alone,  or  the  master  alone  in  personam. 


Suits  for 


bow  prose- 
cuted. 


XV. 


In  all  suits  for  pilotage,  the  libellant  may  proceed  against 
the  ship  and  master,  or  against  the  ship,  or  against  the 
owner  alone,  or  the  master  alone  in  personam. 


XVI. 


Suits  for 
assaults 
to  be  in> 
personam. 


Suits 

founded  on 
bypotbeoa- 
lion  by  the 
master 
witliout 
marine 
interest, 
bo^v  prose- 
cuted. 


Suits  on 
bottomry 
bonds,  bow 
prosecuted. 


In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or 
elsewhere  within  the  admiralty  and  maritime  jurisdiction, 
the  suit  shall  be  in  personam  alone. 


XVII. 

In  all  suits  against  the  ship  or  freight,  founded  upon  a 
mere  maritime  hypothecation,  either  express  or  implied,  of 
the  master,  for  moneys  taken  up  in  a  foreign  port  for  sup- 
plies or  repairs,  or  other  necessaries  for  the  voyage,  without 
any  claim  of  marine  interest,  the  libellant  may  proceed 
either  in  rem,  or  against  the  master  or  the  owner  alone  in 
personam. 

XVIII. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the 
suit  shall  be  in  rem  only  against  the  property  hypothecated, 
or  the  proceeds  of  the  property  in  whosesoever  hands  the 
same  may  be  found,  unless  the  master  has  without  author- 
ity given  the  bottomry  bond,  or  by  his  fraud  or  miscon- 
duct has  avoided  the  same,  or  has  subtracted  the  property ; 
or  unless  the  owner  has,  by  his  own  misconduct  or  wrong, 
lost  or  subtracted  the  property ;  in  which  latter  cases,  the 
suit  may  be  in  personam  against  the  wrong-doer. 
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XIX. 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  l^i^J°^ 
the  property  saved,  or  the  proceeds  thereof;  or  in  fersonam  \^l"^^ 
against  the  party  at  vphose  request,  and  for  whose  benefit, 
the  salvage  service  has  been  performed. 

XX. 

In  all  petitory  or  possessory  suits  between  part-ovraers  Form  of 

•  1  1  PI-  process  in 

or  adverse  proprietors,  or  by  the  owners  of  a  ship  or  the  petitory  or 

c      L  '  J  L  possessory  * 

majority  thereof  against  the  master  of  a  ship,  for  the  "ii's.e"'- 
ascertainment  of  the  title  and  delivery  of  the  possession, 
or  for  the  possession  only ;  or  by  one  or  more  part-owners 
against  the  others,  to  obtain  security  for  the  return  of  the 
ship  from  any  voyage  undertaken  vsdthout  their  consent ; 
or  by  one  or  more  of  the  part-owners  against  the  others, 
to  obtain  possession  of  the  ship  for  any  voyage,  upon  giving 
security  for  the  safe  return  thereof,  the  process  shall  be  by 
an  arrest  of  the  ship,  and  by  a  monition  to  the  adverse 
party  or  parties  to  appear  and  make  answer  to  the  suit. 

XXI. 

In  all  cases  where  the  decree  is  for  the  payment  of  roimsof 

A  -f  floai  pro- 

money,  the  libellant  may,  at  his  election,  have  an  attach-  '=°^'- 

ment  to  compel  the  defendant  to  perform  the  decree,  or  a 

writ  of  execution  in  the  nature  of  a  capias  and  of  a  fieri 

facias,  commanding  the  marshal,  or  his  deputy,  to  levy  the 

amount  thereof  of  the  goods  and  chattels  of  the  defendant; 

and  for  want  thereof,  to  arrest  his  body  to  answer  the 

exigency  of  the  execution.    In  all  other  cases,  the  decree 

may  be  enforced  by  an  attachment  to  compel  the  defendant 

to  perform  the  decree;  and  upon  such  attachment  the 

defendant  may  be  arrested  and  committed  to  prison  until  he 

performs  the  decree,  or  is  otherwise  discharged  by  law  or 

by  the  order  of  the  court. 
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Form  of 
libels  or 
libels  of  iD- 
formalioa 
upon 
BcizuieB' 


XXII. 

All  informations  and  libels  of  information  upon  seizures 
for  any  breach  of  the  revenue  or  navigation  or  other  laws 
of  the  United  States,  «hall  state  the  place  of  seizure,  whether 
it  be  on  land  or  on  the  high  seas,  or  on  navigable  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States ;  and  the  district  within  which  the  property 
is  brought,  and  where  it  then  is.  The  information  or  libel 
of  information  shall  also  propound,  iu  distinct  articles,  the 
matters  relied  on  as  grounds  or  causes  of  forfeiture,  and 
aver  the  same  to  be  contrary  to  the  form  of  the  statute  or 
statutes  of  the  United  States  in  such  case  provided,  as  the 
case  may  require ;  and  shall  conclude  with  a  prayer  of  due 
process  to  enforce  'the  forfeiture,  and  to  give  notice  to  all 
persons  concerned  in  interest  to  appear  and  show;  cause, 
at  the  return-day  of  the  process,  why  the  forfeiture  should 
not  be  decreed. 


Form  of  a 
libnlln  other 
causes. 


XXIXI. 

All  libels  in  instance  causes,  civU  and  maritime,  shall 
state  the  nature  of  the  cause,  as,  for  example,  that  it  is  a 
cause  civH  and  maritime,  of  contract,  or  of  tort  or  damage, 
or  of  salvage,  or  of  possession,  or  otherwise,  as  the  case 
may  be ;  and  if  the  libel  be  in  rem,  that  the  property  is 
vnthin  the  district;  and  if  in  personam,  the  names  and 
occupations  and  places  of  residence  of  the  parties.  The 
libel  shall  propound  and  articulate,  in  distinct  articles,  the 
various  allegations  of  facts  upon  which  the  libellant  relies 
in  support  of  his  suit,  so  that  the  defendant  may  be  enabled 
to  answer  distinctly  and  separately  the  several  matters 
contained  in  each  article;  and  it  shall  conclude  with  a 
prayer  of  the  process  to -enforce  his  rights  in  rem,  or  in 
personam  (as  the  case  may  require),  and  for  such  relief  and 
redress  as  the  court  is  competent  to  give  in  the  premises. 
And  the  libellant  may  further  require  the  defendant  to 
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answer,  on  oath,  all  interrogatories  propounded  by  him, 
touching  all  and  singular  the  allegations  in  the  libel,  at 
the  close  or  conclusion  thereof. 

XXIV. 

In  all  informations  and  hbels  in  causes  of  admiralty  and  f^^^^'f 
maritime  jurisdiction,  amendments  in  matters  of  form  may  ters'o?fOTmi 
be  made  at  any  time,  on  motion  to  the  court  as  of  course  •   lowed  of 

T  1       f»i     T  T  T  •  '     course  on 

and  new  counts  may  be  nled,  and  amendments  m  matters   moiion. 

■'  In  matters  of 

of  substaoce  may  be  made,  upon  motion,  at  any  time  before   ^heJ,''°nd 
the  final  decree,  upon  such  terms  as  the  court  shall  impose ;   UTrms'!'" 
and  where  any  defect  of  form  is  set  down  by  the  defendant  of  form,  af- 

■^  ''  ter  special 

upon  special  exceptions,  and  is  allowed,  the  court  may,  in   oJ'i^y^™' 
.granting  leave  to  amend,  impose  terms  upon  the  libeUant. 

XXV. 

In  all  cases  of  libels  in  personam,  the  court  may,  in  its  stipulation 

^  •'  required  of 

discretion,  upon  the  appearance  of  the  defendant,  where  oS'^ppJa'- 
no  bail  has  been  taken  and  no  attachment  of  property  has  '"'°^' 
been  made  to  answer  the  exigency  of  the  suit,  require  the 
defendant  to  give  a  stipulation  with  sureties  in  such  sum 
as  the  court  shall  direct,  to  pay  all  costs  and  expenses 
which  shall  be  awarded  against  him  in  the  suit  upon  the 
final  adjudication  thereof,  or  by  any  interlocutory  order  in 
the  progress  of  the  suit. 

XXVI. 


In  suits  in  rem,  the  party  claiming  the  property  shall  ^"i™ 


in  rem. 


verify  his  claim  on  oath  or  solemn  aflirmation,  stating  that  n^d^orratii 
the  claimant,  by  whom  or  on  whose  behalf  the  claim  is  afflrmatlon. 
made,  is  the  true  and  bona  _fi.de  owner,  and  that  no  other 
person  is  the  owner  thereof  .  And  where  the  claim  is  put  ^°™  °'  *" 
in  by  an  agent  or  consignee,  he  shall  make  oath  that  he  is  pSg'in 
duly  authorized  thereto  by  the  owner ;  or  if  the  property  *  °''''°'' 
be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  °^  "as'er- 
of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the 
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Jl'^iifred'to    owner(a) ;  and  upon  putting  in  such  claim,  the  claimant 

fauoVw?ih    shall  file  a  stipulation  with  sureties  in  such  sum  as  the 

sureties.       (.Qurt  shall  direct,  for  the  payment  of  all  costs  and  expenses 

which  shall  be  awarded  against  him  by  the  final  decree  of 

the  court,  or,  upon  appeal,  by  the  appellate  court. 

XXVII. 

Answer  to  In  all  libels  in  cause*  of  civil  and  maritime  jurisdiction, 
on  oath  or    whether  in  rem  or  in  personam,  the  answer  of  the  defendant 

solemn  affir-  *■ 

bTexpilci^  ^  *^®  allegations  in  the  libel  shall  be  on  oath  cy:  solemn 
6wer'ca?h'  affirmation  ;  and  the  answer  shall  be  full  and  explicit,  and 
^n  erroga  o-   ^jj^^^,^  ^^  ^^^^  Separate  article  and  separate  allegation  in 

the  libel,  in  the  same  order  as  numbered  ia  the  hbel,  and 
shall  also  answer  in  like  maimer  each  iaterrogatory  pro- 
pounded at  the  close  of  the  libel. 

XXVIII. 

m^y'^Mcept  The  libcUant  may  except  to  the  sufficiency  or  fullness 
for^wanT'of  Or  distiQctness  or  relevancy  of  the  answer  to  the  articles 
Ito.  °'""^'  and  interrogatories  in  the  libel ;  and  if  the  court  shall  ad- 
judge the  same  exceptions  or  any  of  them  to  be  good  and 
valid,  the  court  shall  order  the  defendant  forthwith,  or 
vidthin  such  time  as  the  court  shall  direct,  to  answer  the 
same,  and  may  further  order  the  defendant  to  pay  such 
costs  as  the  court  shall  adjudge  reasonable. 

XXIX. 

bl  tokm^o      If  the  defendant  shall  omit  or  refuse  to  make  due  answer 

confessot  for 


want  of  an-  to  the  libel  upon  the  return  day  of  the  process  or  other 
day  assigned  by  the  court,  the  court  shall  pronounce  him 
to  be  in  contumacy  and  default ;  and  thereupon  the  libel 
shall  be  adjudged  to  be  taken  yro  covfesso  against  him, 

canse  to  be  and  the  court  shall  proceed  to  hear  the  cause  ex  parte,  and 

heard  ex  ^  ^  ^ 

paru.         adjudge  therein  as  to  law  and  justice  shall  appertain.    But 

(a)   Vide  supra,  p.  546. 
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tlie  court  may  in  its  discretion  set  aside  the  default,  and,  ?f|S""dJ, 
upon  the  apphcation  of  the  defendant,  admit  him  to  make  aIcreof?n' 
answer  to  the  libel  at  any  time  before  the  final  hearing  and  mliT"''  ° 
decree,  and  upon  his  payment  of  aU  the  costs  of  the  suit 
up  to  the  time  of  granting  leave  therefor. 

XXX. 

In  cases  where  the  defendant  answers,  but  does  not  an-  Proceedings 

on  allow- 

swer  fuEy  and  explicitly  and  distinctly  to  all  the  matters  *°°u„°'t(fj, 
in  any  article  of  the  libel,  and  exception  is  taken  thereto 
by  the  libellant,  and  the  exception  is  allowed,  the  court 
may,  by  attachment,  compel  the  defendant  to  make  fur- 
ther answer  thereto,  or  may  direct  the  matter  of  the  excep- 
tion to  be  taken  pro  confesso  against  the  defendant  to  the 
fuU  purport  and  effect  of  the  article  which  it  purports  to 
answer,  and  as  if  no  answer  had  been  put  in  thereto. 

XXXI. 


ception  to  an 
answer. 


to  criminale 
himself. 


The  defendant  may  object,  by  his  answer,  to  answer  any  ^^f  o"'/'"^ 
allegation  or  interrogatory  contained  in  the  libel,  which 
will  expose  him  to  any  prosecution  or  punishment  for  a 
crime,  or  for  any  penalty  or  any  forfeiture  of  his  property 
for  any  penal  offence. 


:ii. 

The  defendant  shall  have  a  right  to  require  the  personal  qu^r"d"o"' 
answer  of  the  libellant,  upon  oath  or  solemn  affirmation,  terrolL"" 
to  any  interrogatories  which  he  may  at  the  close  of  his  etc.' 
answer  propound  to  the  hbellant,  touching  any  matters 
charged  in  the  libel,  or  touching  any  matter  of  defence  set 
up  in  the  answer,  subject  to  the  like  exception  as  to  mat- 
ters which  shall  expose  the  libellant  to  any  prosecution  or 
punishment  or  forfeiture  as  is  provided  in  the  31st  rule.    In  ,?,"^j|''J,"s 
default  of  due  answer  by  the  libellant  to  such  interrogato-  ^^  ''''*"''''• 
ries,  the  court  may  adjudge  the  hbellant  to  be  in  default, 
and  dismiss  the  libel,  or  may  compel  his  answer  in  the 
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premises  by  attachment,  or  take  the  subject  matter  of  the 
interrogatory  fro  confesso  in  favor  of  the  defendant,  as 
the  court  in  its  discretion  shall  deem  most  fit  to  promote 
public  justice. 

XXXIII. 

for°Tant'lf  Where  either  the  libellant  or  the  defendant  is  out  of  the 
cSed  °by  country,  or  unable  from  sickness  or  other  casualty  to  make 
ofVe  p1x°y.  an  answer  to  any  interrogatory  on  oath  or  solemn  aifir- 
mation  at  the  proper  time,  the  court  may,  in  its  discretion, 
in  furtherande  of  the  due  administration  of  justice,  dis- 
pense therewith,  or  may  award  a  commission  to  take  the 
answer  of  the  defendant  when  and  as  soon  as  it  may  be 
practicable. 

XXXIV. 

itoifcTfThird  ^^  ^^y  third  person  shall  intervene  in  any  cause  of  admi- 
?S° «»/™  ralty  and  maritime  jurisdiction  in  rem,  for  his  own  interest, 
Ira  rei"  ™' '  and  hc  is  entitled  according  to  the  course  of  admiralty 
proceedings  to  be  heard  for  his  own  interest  therein,  he 
shall  propound  the  matter  ia  suitable  allegations,  to  which, 
if  admitted  by  the  court,  the  other  party  or  parties  in  the 
suit  may  be  required  by  order  of  the  court  to  make  due 
answer ;  and  such  further  proceedings  shall  be  had,  and 
decree  rendered  by  the  court  therein,  as  to  law  and  jus- 
tice shall  appertain.    But  every  such  iutervenor  shall  be 

Interrenor  ^  *•  '^ 

ijalioa  wfih  required,  upon  filing  his  allegations,  to  give  a  stipulation 

sureiiea.       ^^j^  surctics  to  abide  by  the  final  decree  rendered  in  the 

cause,  and  to  pay  all  such  costs  and  expenses  and  damages 

as  shall  be  awarded  by  the  court  upon  the  final  decree, 

whether  it  is  rendered  in  the  original  or  appellate  court. 

XXXV. 

Stipulations  in  admiralty  and  maritime  suits  may  be 
taken  in  open  court,  or  by  the  proper  judge  at  chambers 
or  under  his  order,  or  by  any  commissioner  of  the  court, 


RULES  OF  COURT.  457 

who  is  a  standing  commissioner  of  the  court,  and  is  now 
by  law  authorized  to  take  affidavits  of  hail  [acknowledg- 
ments of  bail  and  affidavits],  and  also  depositions  in  civil 
causes  pending  in  the  courts  of  the  United  States. 

XXXVI. 

Exception  may  be  taken  to  any  Hbel  or  allegation  or  ^^"p""" 
answer,  for  surplusage,  irrelevancy,  impertinence  or  scan-  pielSiiTg^for 
dal ;  and  if,  upon  reference  to  a  master,  the  exception  shall  eto?'™"^*' 
be  reported  to  be  so  objectionable,  and  allowed  by  the 
com^,  the  matter  shall  be  expunged  at  the   cost  and 
expense  of  the  party  in  whose  hbel  or  answer  the  same  is 
found. 

XXXVII. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  ^|™J,^J'*^ 
required  to  answer  on  oath  or  solemn  affirmation,  as  to  amw^'la'' 
the  debts,  credits  or  effects  of  the  defendant  in  his  hands,  °*' ' 
and  to  such  interrogatories  touching  the  same  as  may 
be  propounded  by  the  libellant ;  and  if  he  shall  refuse 
or  neglect  so  to  do,  the  court  may  award  compulsory  pro- 
cess in  personam  against  him.    If  he  admit  any  debts, 
credits  or  effects,  the  same  shall  be  held  in  his  hands,  hable 
to  answer  to  the  exigency  of  the  suit. 

XXXVIII. 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  Freight, 
other  proceedings  in  rem,  where  freight  or  other  proceeds  g^'^^J*^  'J, 
of  property  are  attached  to,  or  are  bound  by  the  suit,  *"'"«""'• 
which  are  in  the  hands  or  possession  of  any  person,  the 
cotirt  may,  upon  due  application  by  petition  of  the  party 
interested,  require  the  party  charged  with  the  possession 
thereof  to    appear    and    show    cause    why    the    same 
should  not  be  brought  into  court  to  answer  the  exigency 
of  the  suit ;  and  if  no  sufficient  cause  be  shown,  the  court 
may  order  the  same  to  be  brought  into  court  to  answer 
58 


458 


APPENDIX. 


Libel  may 
be  pro- 
nounced 
deserted, 
for  want  of 
proaecution. 


the  exigency  of  the  suit,  and,  upon  failure  of  the  party  to 
comply  with  the  order,  may  award  an  attachment  or  other 
compulsive  process  to  compel  obedience  thereto. 

xxxrx. 

If,  in  any  admiralty  suit,  the  libellant  shall  not  appear 
and  prosecute  his  suit  according  to  the  course  and  orders 
of  the  court,  he  shall  be  deemed  in  default  and  contumacy ; 
and  the  court  may,  upon  the  application  of  the  defendant, 
pronounce  the  suit  to  be  deserted,  and  the  same  may  be 
dismissed  with  costs. 


Rehearing 

may  be 
granted 
witbin  ten 
days  afLer 
decree  by 
default. 


XL. 

The  court  may,  ia  its  discretion,  upon  the  motion  of  the 
defendant  and  the  payment  of  costs,  rescind  the  decree  ia 
•  any  suit  in  which,  on  account  of  his  contumacy  and  de- 
fault, the  matter  of  the  libel  shall  have  been  decreed 
against  him,  and  grant  a  rehearing  thereof  at  any  time 
within  ten  days  after  the  decree  has  been  entered,  the 
defendant  submitting  to  such  further  orders  and  terms  in 
the  premises  as  the  court  may  direct. 

XLI. 


Bales  of 
property  to 


All  sales  of  property  under  any  decree  in  admiralty, 
meTarehaf.  ^^^^^  ^^  made  by  the  marshal  or  his  deputy,  or  other  pro- 
per officer  assigned  by  the  court  where  the  marshal  is  a 
party  in  interest,  in  pursuance  of  the  orders  of  the  court ; 
and  the  proceeds  thereof,  when  sold,  shall  be  forthwith 
paid  into  the  registry  of  the  court,  by  the  officer  making 
the  sale,  to  be  disposed  of  by  the  court  according  to  law. 


All  moneys 
to  be  de- 
posited in  a 
bank. 


XLII. 


All  moneys  paid  into  the  registry  of  the  court  shall  be 
deposited  in  some  bank  designated  by  the  court,  and  shall 
be  so  deposited  in  the  name  of  the  court,  and  shall  not 
be  dravra  out  except  by  a  check  or  checks  signed  by  a 
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judge  of  the  court  and  countersigned  by  the  clerk,  stating  f^^  ^'■™° 
on  whose  account  and  for  whose  use  it  is  drawn,  and  in 
what  suit  and  out  of  what  fund  in  particular  it  is  paid. 
The  clerk  shall  keep  a  regular  book,  containing  a  memo-  ^™™°i1otJ' 
randum  and  copy  of  all  the  checks  so  drawn,   and  the  '"'^'' 
date  thereof. 

XLIII. 

Any  person  havinar  an  interest  in  any  proceeds  in  the  persons 

•/I.  o  ./     X  haying  an 

registry  of  the  court,  shall  have  a  right  by  petition-  and  proceeds? 
summary  proceeding  to  intervene  pro  interesse  suo,  for  a  venVthere- 
delivery  thereof  to  him;  and  upon  due  notice  to  the 
adverse  parties,  if  any,  the  court  shall  and  may  proceed 
summarily  to  hear  and  decide  thereon,  and  to  decree 
therein  according  to  law  and  justice ;  and  if  such  petition 
or  claim  shall  be  deserted,  or  upon  a  hearing  dismissed, 
the  court  may  in  its  discretion  award  costs  against  the 
petitioner  in  favor  of  the  adverse  party. 

XLIV. 

In  cases  where  the  court  shall   deem  it  expedient  or  Reference 

may  be 

necessary  for  the  purposes  of  justice,  the  court  may  refer  ™^^'". 
any  matters  arising  in  the  progress  of  the  suit  to  one  or  ^hoTh'aii 
more  commissioners  to  be  appointed  by  the  court  to  hear  powers  of 


mastera  m 


the  parties  and  make  report  thereon ;  and  such  commis-  chancery. 
sioner  or  commissioners  shall  have  and  possess  all  the 
powers  in  the  premises  which  are  usually  given  to  or 
exercised  by  masters  in  chancery  in  references  to  them, 
including  the  power  to  administer  oaths,  and  to  examine 
the  parties  and  witnesses  touching  the  premises. 

XLV. 

All  appeals  from  the  district  to  the  circuit  court  must  ^^^^^ 
be  made  while  the  court  is  sitting,  or  within  such  other  ^e?r.&r-"* 
period  as  shall  be  designated  by  the  district  court  by  its  Se^ia, 
general  rules,  or  by  an  order  specially  made  in  the  particu- 
lar suit. 
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XLVI. 

OTuJrAu-  •'■^  ^^^  cases  not  provided  for  by  the  foregoing  rules,  the 
make  add^  district  and  circuit  courts  are  to  regulate  the  practice  of 
tiona  rules.   ^^.^   courts  respectively,    in  such  manner  as  they  shall 

deem  most  expedient  for  the  due  administration  of  justice 

in  suits  of  admiralty. 

XLVII. 

Euica  to  These  rules  shall  be  in  force  in  all  the  circuit  and  dis- 

tabe  effect 

September,  ^^^^  courts  of  the  United  States,  from  and  after  the  first 
day  of  September  next. 

m°ui|aie§.™'  ^  is  Ordered  by  the  court,  that  the  foregoing  rules  be, 
and  they  are  adopted  and  promulgated  as  rules  for  the 
regulation  and  government  of  the  practice  of  the  circuit 
comrts  and  district  courts  of  the  United  States,  in  suits  in 
admiralty  on  the  instance  side  of  the  courts ;  and  that  the 
Eeporter  of  the  court  do  cause  the  same  to  be  published 
in  the  next  volume  of  his  reports,  and  that  he  do  cause 
such  additional  copies  thereof  to  be  published  as  he  may 
deem  expedient  for  the  due  information  of  the  bar  and 
bench  in  the  respective  districts  and  circuits. 

December  Teem,  1850. 

Ordered,  That  the  foUowiug  supplemental  rules  be  added 
to  the  rules  heretofore  adopted  by  this  court  for  regulating 
proceedings  in  admiralty : 

XLVIII. 

Eisht  to  In  all  suits  in  personam  where  a  simple  warrant  of  arrest 

exact  bail  ^  ^ 

IT'^^  issues  and  is  executed,  bail  shall  be  taken  by  the  marshal 
and  the  court  in  those  cases  only  in  which  it  is  required  by 
the  laws  of  the  state,  where  an  arrest  is  made  upon  similar 
or  analogous  process  issuing  from  the  state  courts. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the 


laws. 
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admiralty  court,  is  aboliglied  in  all  cases  where,  by  the 
laws  of  the  state  ia  which  the  court  is  held,  imprisonment 
for  debt  has  been  or  shall  be  hereafter  abolished,  upon 
surulaf  or  analagous  process  issuing  from  a  state  court. 

XLIX. 

The  twenty-seventh  rule  shall  not  apply  to  cases  where  H^^^^ 
the  sum  or  value  in  dispute  does  not  exceed  fifty  dollars, 
exclusive  of  costs,  unless  the.  district  court  shall  be  of 
opinion  that  the  proceedings  prescribed  by  that  rule  are 
necessary  for  the  purposes  of  justice  in  the  case  before  the 
court. 

All  rules  and  parts  of  rules  heretofore  adopted,  incon- 
sistent -with,  this  order,  are  hereby  repealed  and  annulled. 

December  Teem,  1851. 


Ordered,  That  further  proof,  taken  in  a  circuit  court  Further 

■*-  proof  on 

upon  an  admiralty  appeal,  shall  be  by  deposition  taken  ^pp^.^'^^ 
before  some  commissioner  appointed  by  a  circuit  court  pur-  '*'"°' 
suant  to  the  acts  of  Congress  in  that  behalf,  or  before 
some  officer  authorized  to  take  depositions  by  the  thirteenth 
section  of  the  act  of  Congress  of  the  24th  of  September, 
1789,  upon  an  oral  examination  and  cross-examination, 
unless  the  court  ia  which  such  appeal  shall  be  pending,  or 
one  of  the  judges  thereof  shall,  upon  motion,  allow  a 
conunission  to  issue  to  take  such  deposition  upon  written 
interrogatories.  When  such  deposition  shall  be  taken  by 
oral  examination,  a  notification  from' the  magistrate  before 
whom  it  is  to  be  taken,  or  from  the  clerk  of  the  court  in 
which  such  appeal  shall  be  pending,  to  the  adverse  party,  to 
be  present  at  the  taking  of  the  same  and  to  put  interroga- 
tories if  he  shall  think  fit,  shall  be  served  on  the  adverse 
party  or  his  attorney,  allovdng  time  for  their  attendance 
after  being  notified  not  less  than  twenty-four  hours  and  in 
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addition  thereto,  one  day,  Sundays  exclusive,  for  every 
twenty  miles'  travel :  Provided,  that  the  court  in  which 
such  appeal  may  be  pending,  or  either  the  judges  thereof, 
may,  upon  motion,  increase  or  diminish  the  length  of 
notice  above  required. 

LI. 

Evidence  Ordered,  That  when  oral  evidence  shall  be  taken  dovra 

taken  down 

D.  cl!  ma°/  '^y  *^^  clerk  of  the  district  court  pursuant  to  the  above 
be  read  iQ  mentioned  section  of  the  act  of  Congress,  and  shall  be 
transmitted  to  the  circuit  court,  the  same  may  be  used 
in  evidence  on  the  appeal,  saving  to  each  party  the  right 
to  take  the  depositions  of  the  same  vntnesses  or  either  of 
them,  if  he  should  so  elect. 

December  Teem,  1854. 

Ordered,  That  the  foUovnng  supplemental  rules  be  added 
to  the  rules  heretofore  adopted  by  this  court  for  regulating 
proceedings  in  admiralty. 

LII. 

Eepiicaiion       When  the  defendant  in  his  answer  alleges  new  facts, 

to  new  facts 

alleged  in     thesc  shall  be  considered  as  denied  bv  the  libellant ;  and  no 

aTiawer  for-  •* 

am^diiient  replication,  general  or  special,  shall  be  allowed.  But 
eutnted.'""'  withiu  such  time  after  the  answer  is  filed  as  shall  be  fixed 
by  the  district  court,  either  by  general  rule  or  by  special 
order,  the  libellant  may  amend  his  libel  so  as  to  confess 
and  avoid,  or  explain  or  add  to  the  new  matter  set  forth 
in  the  answer ;  and  within  such  time  as  may  be  fixed,  iu 
like  manner,  the  defendant  shall  answer  such  amendments. 

LIII. 

Contents  of       The  clcrk  of  the  district  court  shall  make  up  the  records 

record  trans-    ii.  Mjijii** 

milted  from  to  DC  transmitted  to  the  circuit  court,  on  appeals,  so  that 
B™eai°"       ^^®  same  shall  contain  the  following : 
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1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original 
parties  and  those  who  have  become  parties  before  the 
appeal,  if  any  change  has  taken  place. 

3.  If  bail  was  taken,  or  property  was  attached  or  arrested, 
the  process  of  arrest  and  attachment,  and  the  service  thereof, 
and  all  bail  and  stipulations,  and,  if  any  sale  has  been  made, 
the  orders,  warrants  and  reports  relating  thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits 
annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libeUant,  and  any 
exhibits  not  annexed  to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  ex- 
hibits not  annexed  to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  the  assessor  or  assessors,  if  excepted  to, 
with  the  orders  of  the  court  respectiug  the  same,  and  the 
exceptions  to  the  report.  If  the  report  was  not  excepted 
to,  only  the  fact  that  a  reference  was  made,  and  so  much 
of  the  report  as  shows  what  results  are  arrived  at  by  the 
assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action  of  the 
district  court  thereon ;  and  no  reasons  of  appeal  shall  be 
filed  or  inserted  in  the  transcript. 

The  following  shall  be  omitted : 

1.  The  continuances.. 

2.  All  motions,  rules  and  orders,  not  excepted  to,  which 
are  merely  preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor, 
their  captions,  and  certificates  of  their  being  sworn  to, 
unless  some  exception  to  a  deposition  in  the  district  court 
was  founded  on  some  one  or  more  of  these ;  in  which  Case 
so  much  of  either  of  them  as  may  be  involved  in  the 


464  APPENDIX. 

exception  shall  be  set  out.  In  all  other  cases  it  shall  be 
suiScient  to  give  the  name  of  the  witness  and  to  copy  the 
interrogatories  and  answers,  and  to  state  the  name  of  the 
commissioner,  and  the  place  where,  and  the  date  when, 
the  deposition  was  sworn  to ;  and  in  copying  all  deposi- 
tions taken  on  interrogatories,  the  answer  shall  be  inserted 
immediately  following  the  question. 

The  clerk  of  the  district  court  shall  page  the  copy  of 
the  record  thus  made  up,  and  shall  make  an  index  thereto ; 
and  he  shall  certify  the  entire  document,  at  the  end  thereof, 
under  the  seal  of  the  court,  to  be  a  transcript  of  the  record 
of  the  district  court,  in  the  cause  named  at  the  beginning 
of  the  copy,  made  up  pursuant  to  this  rule,  and  no  other 
certificate  of  the  record  shall  be  needful  or  inserted. 

It  is  further  ordered,  That  these  rules  be  published  in 
the  next  volume  of  the  reports  of  the  decisions  of  this 
court,  and  that  the  clerk  cause  them  to  be  forthwith 
printed  and  transmitted  to  the  several  district  courts. 
Test:  Wm.  Thos.  Careoll. 
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n. 

Rules  of  the  Circuit  Court  of  the  United  States  fob  the 
Northern  District  of  New- York,  kegulating  appeals  from 
THE  district  court. — June  Term,  1848. 


The  transcript  to  be  sent  to  this  court,  on  appeal  thereto  Transcripts, 
from  a  sentence  or  decree  of  the  district  court,  may  be  cer-  ^^^' 
tified  by  the  clerk  of  the  latter  court,  under  his  hand  and 
the  seal  of  the  court. 

II. 

Eight  days'  notice  of  hearing  on  appeal  shall  in  all  cases  Notice  of 
be  given,  by  the  service  thereof  on  the  adverse  party,  or 


on  his  proctor. 


III. 


When  an  appeal  from  a  decree  of  the  district  court  is  when  ap- 
peal may  bo 
mterposed  less  than  twenty  days  before  the  next  stated  ses-  "^''^'J 

sion  of  this  court,  it  may  be  noticed  for  hearing  at  such 

session  by  either  party. 

IV. 

When  an  appeal  from  a  decree  of  the  district  court  is  whaniy 

appellee 

interposed  less  than  twenty  days  before  the  next  stated  "i™*- 
session  of  this  court,  the  appellee  may,  at  his  option,  notice 
the  cause  for  hearing  at  such  session,  on  the  first  or  other 
day  thereof;  or  have  the  cause  continued  until  the  next 
stated  session. 

59 
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tekeoln  d'  Trauscripts  of  the  depositions  taken  in  any  cause,  in  the 
oiapp^eST^  district  court,  accordiag  to  law — whether  de  bene  esse  un- 
der the  acts  of  Congress,  or  on  commission — and  read  at 
the  hearing  of  the  cause  in  that  court,  may  be  transmitted 
to  this  court  on  appeal,  and  read  by  either  party  as  evi- 
dence at  the  hearing  of  the  cause  in  this  court. 

VI. 

denrefaken  ^  ^^V7  ^^  *^^  uotss  taken  by  the  judge,  or  under  his 
how'M^  direction  by  the  clerk,  of  the  district  court,  of  the  evi- 
on  appe  •  ^gj^gg  of  witncsses  examined  oraUy  therein,  shall  be  certi- 
fied and  transmitted  to  this  court  on  appeal,  along  with 
the  transcript  of  the  record  and  other  proceedings  in  the 
cause,  and  shall  be  admitted  to  prove  the  evidence  given 
.by  such  witnesses ;  but  nothing  hereia  contained  shall  be 
construed  to  abridge  the  right  of  the  parties  to  re-examine 
such  witnesses  in  this  court,  if  they  shall  see  fit  to  do  so. 
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in. 

Rules  of  Practice  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  New- York,  in  cases 
OF  admiralty  and  maritime  jurisdiction  on  the  instance 

side    OF    THE     COURT,    AS     AMENDED    AND    ESTABLISHED     AT    THE 

Mat  Term,  1856. 


The    "  Eules  of  Practice  of  the  courts  of  the  United  ^".'f  JT" 

scribed  by 

States  ia  causes  of  admiralty  and  maritime  jurisdiction  on  ern^;B"'aii°^' 
the  instance  side  of  the  court,"  prescribed  by  the  Supreme 
Court  of  the  United  States,  at  the  January  teim,  1845, 
and  the  rules  of  said  court  in  addition  to  or  in  modification 
of  the  same,  are  rules  of  practice  in  this  court  in  all  cases 
of  admiralty  and  maritime  jurisdiction,  including  cases 
within  the  act  entitled  "  An  act  extending  the  jurisdiction 
of  the  district  courts  to  certain  cases  upon  the  lakes  and 
navigable  waters  connecting  the  same,"  passed  February 
26th,  1845. 

II. 

A  special  session  of  the  court  is  hereby  appointed  to  be  weckiy  and 
held  at  Buffalo,  on  Tuesday  of  every  week,  at  ten  o'clock  ^"^"^  *° 
in  the  forenoon:  at  which  special  session  all  process  may  ^bat'pur-"' 
be  made  returnable,   and  all  proceedings  may  be  had,  ceedtngs'^af 
except  trials  by  jury,  which  will  not  be  held  without  a  '°^" 
special  order  .by  the  judge  for  that  purpose,  except  at  a 
stated  term ;  and  except  trials  of  issue  of  fact  before  the  court, 
which  will  be  had  only  on  the  first  Tuesday  of  each  month 
other  than  the  months  of  July  and  August,  without  a  like 
special  order.    Issues  of  fact  may  be  brought  to  trial  by 
either  party  after  twenty  days'  notice  to  the  other  parties 
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in  interest  or  in  pursuance  of  an  order  previously  obtained 
for  such  purpose;  and  issues  of  law,  and  enumerated  and 
non-enumerated  motions  may  be  brought  to  a  hearing  after 
eight  days'  notice  as  aforesaid,  or  m  pursuance  of  a  like 
order;  but  no  notice  shall  be  required  in  respect  to  any 
proceeding  or  motion  which  can  be  properly  made  or  taken 
on  the  return-day  of  process,  if  such  motion  shall  be  made 
or  proceeding  taken  on  such  return-day,  or  when  the  court 
shall  not  sit  on  such  return-day,  on  the  first  court  day 
thereafter.  In  case  of  the  non-attendance  of  the  judge  at 
the  time  hereby  appointed,  or  at  any  other  time,  which 
may,  by  special  order,  be  appointed,  for  any  special  session 
of  the  court,  all  process  and  proceedings  shall  be  continued, 
as  of  course  and  without  prejudice  to  the  next  special 
sessions;  or  by  special  order,  to  some  earlier  day  for  that 
purpose  appointed  by  the  judge. 


Test  and 
return  of 
proctiBS. 


III. 

All  process  shaU  bear  test  of  the  day  on  which  it  is 
sealed,  and  shall  be  made  returnable  before  the  judge  at 
Buffalo  on  any  Tuesday  thereafter,  suificiently  remote  to 
admit  of  the  prescribed  notice.  But  final  process  upon 
bonds  or  stipulations  may  be  made  returnable  at  a  stated 
term  of  the  court,  or  at  a  special  session  as  hereinbefore 
provided. 

IV. 
Designation       The  uewspapcr  called  the  Buffalo  Commercial  Adertiser, 

of  newspa^  , 

per  in  pur-  prmtcd  at  the  City  of  Buffalo,  is  hereby  designated,  in  pur- 
suance of  Rule  rx.  of  the  Eules  of  Practice  iu  admiralty 
and  maritime  causes  prescribed  by  the  Supreme  Court,  as 
the  newspaper  in  which  all  notices  shall  be  printed  which 
are  by  the  said  rule  required  to  be  published  in  a  news- 
paper, ia  all  suits  in  rem  in  which  the  arrest  of  the  vessel, 
goods,  or  other  thing  proceeded  against,  has  been  made  at 
or  vpithin  the  collection  district  of  Buffalo  creek,  or  the 
collection  district  of  Niagara. 


Bule  IX. 
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The  Hollister  Bank,  in  the  city  of  Buifalo,  is  hereby  Banker 
designated,  in  pursuance  of  Kule  xlii.  of  the  same  Rules, 
as  the  place  of  deposit  for  moneys  paid  into  court. 

VI. 

Libels,  answers,  and  all  other  pleadings  and  papers  to  be  ah  pi^a- 
filed,  shaJl  be  so  plainly  written  as  to  be  readily  legible,  ^JJenf''' 
and  shall  be  free,  to  all  reasonable  extent,  from  interhnea- 
tions  and  erasures  ;  and  it  shall  be  the  duty  of  the  clerk 
to  reject  aU  papers  delivered  to  him  to  be  filed,  which  are 
not  in  conformity  with  this  rule, 

VII. 

AU  Ubels  praying  process  of  arrest,  whether  in  rem  or  Libeis  to  be 
in  personam,  shall  be  verified  by  the  oath  or  solemn  affir-  «»"»• 
mation  of  the  libellant,  unless,  for  sufficient  cause  shown, 
such  oath  or  affirmation  shall  be  dispensed  with  by  the 
special  order  of  the  judge.    And  all  libels,  answers  and  Headings  lo 
other  pleadings  shall  be  signed  by  the  party  in  his  own 
proper  handwriting,  and  in  like  manner  by  the  proctor 
for  the  party  in  whose  behalf  they  are  filed,  unless,  for 
special  cause  shown,  such  signature  shall  be  dispensed  with 
by  leave  of  the  court. 

VIII. 

In  suits  in  rem,  the  mesne  process  shall  be  served,  and  Notice  to 
the  required  notices  given,  at  least  fourteen  days  before  answer  in 

-*■  ^  ^  suits  in  rem 

the  return-day  of  the  process,  unless  a  shorter  time  shall  J"*"®^*, 
be  prescribed  by  special  order,  founded  upon  the  exigencies  *'"• 


of  the  particular  case. 


IX. 


All  process,  and  all  notices  for  publication  in  a  news-  process  and 
paper  in  pursuance  of  Eule  ix.  of  the  Rules  of  Practice  in  arrest  to  be 

i    i  i-  drawn  by 

admiralty  and  maritime  causes,  prescribed  by  the  Supreme  «'"^- 
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Court,  shall  be  drawn  up  by  the  clerk ;  and  no  process, 
except  subpoenas,  shall  be  issued  by  him  in  blank. 


Contents  of 
such  notices. 


Sum  de- 
manded to 
be  stated  in 
libei,  &c. 


Bond  or 
stipulation 
for  real 
sum  to  be 
given. 


X. 

The  notice  mentioned  in  the  last  preceding  rule  shall 
contain  the  title  of  the  suit,  a  summary  statement  of  the 
cause  of  action,  the  amount  of  the  demand,  and  the  day 
and  place  fixed-  for  the  return  of  the  process ;  and  shall 
have  afiixed  at  the  close  thereof,  the  name  of  the  proctor 
of  the  libellant,  and  that  of  the  marshal,  or  of  his  deputy, 
intrusted  with  the  execution  of  the  process.' 

XI. 

The  amount  of  the  debt  or  damages  for  which  the 
action  is  brought,  shall  be  stated  in  the  libel,  and  with  the 
addition  thereto  for  costs  of  $250,  in  a  suit  in  rem,  and  of 
$100,  in  a  suit  in  personam,  shall  be  endorsed  on  the  mesne 
process  thus,  "  action  for  $  ,"  and  in  a  suit  in  rem 

the  requisite  bond  or  stipulation  upon  the  release  of  the 
property,  shall  be  in  the  sum  of  $250  in  addition  to  twice 
the  amount  demanded  in  the  libel,  and  in  a  suit  in  personam 
in  the  sum  of  $100,  with  the  addition  of  twice  the  amount 
of  the  demand. 


XII. 


Non-resi' 
dent  libel- 


except,  etc. 


When  the  libellant  is  not  a  resident  of  the  district,  he 
'securi'tyf*^'  shall,  at  thc  time  of  commencing  his  suit,  give  a  bond  or 
stipulation,  with  one  or  more  sufficient  sureties,  in  the  sum 
of  at  least  one  hundred  dollars,  if  the  suit  is  in  personam; 
and  in  the  sum  of  at  least  two  hundred  and  fifty  dollars, 
if  the  suit  be  in  rem — conditioned  that  he  will  appear 
from  time  to  time,  and  abide  by  all  orders,  interlocutory 
and  final,  of  the  court,  and  pay  the  costs  and  expenses,  if 
any,  which  shall  be  awarded  against  him  by  the  final 
decree  of  this  court,  or  of  any  appellate  court :  Provided, 
however,  that  this  regulation  shall  not  extend  to  suits  for 
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seamen's  wages,  nor  to  suits  for  salvage  when  the  salvors 
have  come  into  port  in  possession  of  the  property  libelled. 

XIII. 

In  all  cases  not  embraced  within  the  last  preceding  in  cases 

excepted , 

rule,  on  motion  of  the  defendant  or  claimant,  the  court  Becuniy  re- 
quired by 

will,  in  its  discretion,  direct  the  libellant,  on  paia  of  dis-  |?|er"'on 
missing  his  libel,  to  give  the  like  security.  BhowT"* 

XIV. 
Instead  of  the  security  specified  in  the  two  last  preced-  Money  may 

be  deposited 

ing  rules,  the  party  fi-om  whom  it  is  required  may,  at  his  «» Beourity. 
option,  deposit  in  court  a  sum  of  money  of  the  like  amount. 

XV. 

If  in  any  case  a  libel  shall  be  filed  in  behalf  of  a  Hbellant  proctor  for 

non-resi- 

who  is  not  a  resident  within  the  distnct,  before  security  dentiihei- 

'  •'     lant  liable 

for  costs  and  expenses  shaU  be  filed  as  required  by  Rule  xii.,  ^"^u'i^e'i. 
the  proctor  for  such  libellant  shall  be  liable  for  costs  and  '"^  *'^''" 
expenses  to  the  amount  specified  in  the  said  rule,  until 
such  security  shall  be  filed;   and  the  payment  thereof 
may  be  enforced  by  summary  process  in  personam  against 
such  proctor. 

XVI. 

When  a  proctor  is  retauied  to  defend  in  any  suit,  before  Libei  to  be 

^  ,  .  T        served  on 

the  return-day  of  the  mesne  process  therein,  who  resides  g™"'^'  '"^ 
or  has  his  place  of  business  more  than  three  miles  from  the  ^'"°- 
clerk's  office,  and  not  more  than  three  miles  from  the  resi- 
dence or  place  of  business  of  the  proctor  for  the  libellant, 
such  proctor  for  the  defendant  may,  at  any  time  before  the 
return-day  of  the  process,  serve  a  notice,  of  his  retainer  on 
the  proctor  for  the  hbeUant;  and  it  shall  thereupon  be  the 
duty  of  the  proctor  for  the  libellant,  without  delay,  to 
serve  on  the  proctor  for  the  defendant  a  copy  of  the  libel 
on  file. 
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XVII. 


Answer, 
etc.,  not 


When  tlie  defendant's  answer,  or  any  other  pleading 
mm"day,'to  Subsequent  to  the  libel,  is  put  in  by  being  simply  filed  iu 
"  '^"^ '  the  clerk's  office,  instead  of  being  given  iu  open  court  iu 
presence  of  the  proctor  or  advocate  for  the  adverse  party, 
a  copy  thereof,  with  notice  of  the  time  of  filiog  the  same, 
shall  without  delay  be  served  on  the  proctor  of  such  ad- 
verse party. 


Copy  of  de- 
cree to  be 
transmitted 
to  factor, 
when. 


Sales  on 

execution 

regulated. 


XVIII. 

When  a  decree  is  made  in  the  absence  of  the  proctor  of 
either  party  to  the  suit,  unless  such  proctor  resides  at  the 
place  where  the  clerk's  office  is  kept,  it  shall  be  the  duty 
of  the  clerk  immediately  to  transmit  to  him  by  mail  a  copy 
of  the  decree ;  and  such  proctor  and  party  shall  be  respon- 
sible to  the  clerk  for  the  fees  to  which  he  may  be  entitled 
for  such  service,  according  to  the  usual  rate  of  charge. 

XIX. 

In  aU  suits  other  than  those  founded  upon  municipal 
seizure,  not  less  than  six  days'  notice  of  the  sale  of  pro- 
perty on  final  process  shall  be  given.  A  longer  notice  may 
be  given  at  the  discretion  of  the  marshal  or  his  deputy  by 
whom  the  sale  is  to  be  made,  or  by  order  of  the  court.  It 
shall  be  the  duty  of  the  marshal  in  aU  cases  in  which  it 
shall  be  practicable,  to  make  the  sale  and  pay  the  proceeds 
into  coiui  on  or  before  the  return  day  of  the  process,  un- 
der which  such  sale  is  to  be  made.  The  clerk  will  in  all 
cases  make  the  process  returnable  at  such  time  as  may  be 
necessary  to  enable  the  marshal  to  give  the  requisite  notice, 
make  the  sale,  and  return  such  process  on  or  before  the 
return  day  thereof. 


XX. 

On  order  Whenever  any  libel  shall  be  taken  as  confessed,  for  want 

that  libel  be  •'  ' 

oOT/BMo™     ^^  answer,  there  shall  be  an  order  of  reference  to  the 
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clerk  or  a  commissioner  pro  hac  vice  to  take  proof  of  the  evidence  to 

.  .  -^  ^  be  taken  by 

matenal  tacts  and  circumstances  stated  in  the  libel,  and  to  °lfi,l?5 

'  CO  Ui^ulS^ 

examme  the  libellant  on  oath  or  affiimation,  in  respect  to  "°°"' 
payments  or  offiets,  and  in  the  discretion  of  the  referee  in 
respect  to  any  other  matters  pertaining  to  his  demand,  and 
the  referee  shall  report  accordingly. 

Upon  sufficient  cause  shown,  the  court  will  in  the  order  oath  of 
of  reference,  or  otherwise,  direct  that  the  oath  or  affirmar  ™'^y  ^e 

.  taken. 

tion  of  the  libellant  may  be  received  in  support  of  the 
allegations  of  the  libel,  or  will  give  such  other  special 
directions  in  respect  to  the  proceedings  upon  the  reference 
as  the  nature  of  the  case  may  require. 

XXI. 

In  cases  of  reference  under  a  decree  pro  confesso,  the  Proceedings 
libellant  shall,  unless  otherwise  specially  directed,  proceed  reference 

r  J  '  r  regulated. 

with  the  reference  within  four  days  from  the  date  thereof; 
and  upon  a  reference  in  cases  in  which  an  answer  shall 
have  been  interposed,  or  in  which,  for  other  reasons,  notice 
of  hearing  on  the  reference  shall  be  required,  the  hearing 
may  proceed  on  any  day  appointed  by  the  referee,  at  the 
instance  of  either  party ;  provided,  that  eight  days'  notice 
shall  have  been  given  of  such  hearing,  to  aU  adverse  parties 
who  have  appeared  in  the  cause. 

Such  reference  may  be  continued  from  day  to  day  or 
by  adjournment,  and  when  adverse  parties  appear,  the 
proofs  shall  be  closed  at  the  end  of  thirty  days  from  the 
date  of  the  order  of  reference,  unless  the  parties  shall  agree 
to  the  closing  of  the  same  at  an  earlier  day,  or  unless  the 
time  shall  be  extended  by  the  vmtten  order  of  the  referee, 
or  by  the  written  stipulation  of  the  parties,  or  by  the  order 
of  the  court  for  that  purpose  obtained ;  and  the  clerk  or 
commissioner  shall  make  and  file  his  report  vsdthin  eight 
days  after  the  testimony  shall  have  been  closed. 
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Ten  days 
allowaDce 
for  excep- 
tions to 
report. 


XXII. 

Exceptions  to  any  report  made  by  the  clerk  or  a,  com- 
missioner, must  be  filed  or  served  on  the  adverse  party 
V7ithin  ten  days  after  such  report  shall  have  been  filed, 
unless  the  time  shall  be  enlarged  by  the  judge  or  by  the 
written  stipulation  of  the  parties ;  and  if  exceptions  are 
not  so  filed  and  served,  the  party  in  whose  favor  the  report 
may  be,  may,  on  the  first  special  session  thereafter,  and 
without  notice,  move  for  the  confirmation  of  the  report, 
and  a  final  decree  therefrom. 


Libellant 
allowed  12 
days  to  an- 
swer inter- 
rogatories. 


XXIII. 

When  interrogatories  are  propounded  by  the  defendant 
at  the  close  of  his  answer,  touching  any  matters  charged 
in  the  libel,  or  touching  any  matter  of  defence  set  up  in 
the  answer  (according  to  Rule  xxxii.  of  the  Rules  of  Prac- 
tice prescribed  by  the  Supreme  Court)(ffi),  the  libeUant 
shall  answer  the  same  vsdthin  twelve  daySj  imless,  for 
sufiicient  cause  shown,  he  shall,  by  special  order,  be 
allowed  a  longer  period ;  and  the  court  may,  in  its  dis- 
cretion, require  such  interrogatories  to  be  answered  within 
a  shorter  time,  or  instanter. 


xxiv. 

Proceedings  When  intcrrogatories  are  propounded  to  a  garnishee  (in 
pursuance  of  Rule  xxxvii.  of  the  Rules  of  Practice  pre- 
scribed by  the  Supreme  Court),  a  copy  thereof  shall  be 
served  upon  the  garnishee  personally,  or,  in  case  of  his 
absence  from  his  dwelling-house  or  usual  place  of  abode, 


garnishee 
regulated. 


(a)  "  In  default  of  due  answer  by  the  libellant  to  such  interroga- 
tories, the  court  may  adjudge  the  libellant  to  be  in  default,  and  dismiss 
the  libel,  or  may  compel  his  answer  in  the  premises  by  attachment,  or 
take  the  subject  matter  of  the  interrogatory  pro  confesso  in  favor  of 
defendant,  as  the  court  in  its  discretion  shall  deem  most  fit  to  promote 
public  justice."  Rule  xxxii.  of  the  Rules  of  Practice  prescribed  by 
the  Supreme  Court, 
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by  leaving  such  copy  witli  some  person  of  suitable  age  who 
is  a  member  or  resident  of  the  family ;  and  the  garnishee 
shall  be  required  to  answer  the  interrogatories  within 
twelve  days  after  such  service,  unless  a  longer  period  shall, 
for  adequate  cause  shown,  be  by  special  order  allowed  for 
that  purpose ;  and  the  court  may  also,  in  its  discretion, 
prescribe  a  shorter  period. 

XXV. 

Exceptions  to  the  libel  (taken  in  pursuance  of  Rule  ^''{^p'^™' 
XXXVI.  of  the  Exiles  of  Practice  prescribed  by  the  Supreme  hS^tTten. 
Court),  for  surplusage,  irrevelancy,  impertinence  or  scandal, 
may  be  taken  ore  tenus,  on  the  return-day  of  the  mesne 
process ;  and  exceptions  to  the  answer  or  other  allegation 
given  by  the  defendant,  taken  for  the  like  causes,  in  pursu- 
ance of  the  same  rule,  or  in  pursuance  of  Rule  xxvii.,  for 
want  of  sufficiency,  fullness  or  distinctness,  may  be  taken 
in  like  manner,  when  the  answer  or  other  allegation  is  put 
in  hx  open  court ;  and  the  comi;  will  thereupon,  in  its  dis- 
cretion, either  decide  upon  the  sufficiency  of  the  exceptions 
so  taken,  instanter,  or  direct  the  same  to  be  drawn  up  in 
writing,  and  appoint  a  day  to  hear  argument  thereon,  or 
refer  the  same  to  a  commissioner. 

XXVI. 

When,  at  the  return  of  the  mesne  process,  further  time  when  copy 

of    3.TlSW6r 

has  been  granted  to  answer  the  libel;   and  the  answer,  tobeserred. 
instead  of  being  produced  and  offered  in  open  court  in  the 
presence  and  hearing  of  the  advocate  of  the  libellant,  is 
simply  filed  with  the  clerk,  a  copy  thereof  shall,  without 
delay,  be  served  on  the  proctor  for  the  libellant  personally, 
if  he  resides  vrithin  three  miles  of  the  proctor  for  the  defen- 
dant, otherwise  either  personally  or  by  maU ;  and  the  proc-  Ten  days 
tor  for  the  libellant  may,  within  ten  days  after  the  service  exception" 
thereof,  file  and  serve  exceptions  thereto.     The  defendant,  p^oceeain  a 
within  eight  days  after  the  service  of  such  exceptions,  may  Smrreg^' 

ulated^ 
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give  a  written  notice  of  his  submission  to  any  or  all  of 
them ;  and  if  any  of  them  are  not  submitted  to  within  the  ' 
time  prescribed,  the  libellant  may  bring  the  same  to  a 
hearing  before  the  court,  by  giviag,  at  any  time  within  six 
days,  a  notice  of  not  less  than  six,  nor  more  than  ten  days, 
of  such  hearing.  Every  exception  not  submitted  to,  and 
which  is  not  notified  for  hearing  withia  the  time  specified, 
shall  be  considered  as  abandoned. 

XXVII. 

on°e°xMp-^°  When  exceptions  are  referred  to  a  commissioner,  if  the 
re™afatedf'  party  who  obtaiQed  the  reference  shall  not  procure  and  file 
the  commissioner's  report  within  fourteen  days  from  the 
date  of  the  order  of  reference,  unless  further  time  shall  be 
allowed,  for  sufficient  cause  shown,  by  special  order,  the 
exceptions  shall  be  considered  abandoned.  The  party  by 
whom  the  reference  was  obtained  shall  have  eight  days 
after  filing  the  report  of  the  commissioner,  to  except  thereto. 
On  filing  the  report,  he  shall  give  notice  of  filing  the  same 
to  the  adverse  proctor,  who  shall  have  eight  days  after 
such  notice  to  except  to  the  report.  Exceptions  to  a  com- 
missioner's report  may  be  noticed  for  argument  by  either 
party,  and  the  notice  shall  be  served  at  least  six  days  before 
the  day  designated  for  the  hearing(a). 

(a)  When  any  exception  to  an  answer  for  want  of  sufficiency,  full- 
ness or  distinctness,  is  submitted  to,  or  adjudged  to  be  well  founded, 
the  court  is  to  order  the  defendant  to  put  in  a  further  answer  forth- 
with, or  within  such  time  as  the  court  shall  direct,  and  may  further 
order  the  defendant  to  pay  such  costs  as  the  court  shall  adjudge  reason- 
able. (Rule  XXVIII.  of  the  Rules  of  Practice  prescribed  by  the  Supreme 
Court.) 

And  when  any  exception  for  surplusage,  irrelevancy,  impertinence 
or  scandal,  shall  be  submitted  to  or  adjudged  to  have  been  well  taken, 
the  matter  of  such  exception  is  to  be  expunged  at  the  cost  and  expense 
of  the  party  in  whose  libel  or  answer  the  same  is  found.  (Rule  xxXvi. 
of  the  Rules  of  Practice  prescribed  by  the  Supreme  Court.) 
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XXVIII. 

All  appeals  to  the  circuit  court  must  be  interposed  ^i^J^^^^^o^ 
within  ten  days  from  the  date  of  the  decree,  or  within  »pp«'^.*<'- 
such  other  period  as  shall  be  designated  by  special  order 
made  ia  the  particular  suit ;  and  in  cases  where  the  right 
of  appeal  is  allowed,  no  final  process  shall  issue,  before 
the  expiration 'of  the  ten  days  or  other  period  prescribed. 

XXIX. 

The  regulations  prescribed  by  law  relative  to  the  mode  ft5.te"  mrte 

of  serving  notices  and  other  papers  iu  suits  prosecuted  in  sel^^o^o*? 

the  courts  of  the  State  of  New- York,  are  hereby  adopted,  adJptld. 
mutatis  mutandis,  as  rules  of  this  court. 

XXX. 

The  provisions  in  the  foregoing  rules  contained,  shall  be  Foregoing 

rules  to 

held  applicable,  as  far  as  may  be,  to  all  proceedings  by  sovem  in 
petition  or  otherwise,  which  may  be  instituted  to  enforce  Hon^^"' 
any  hen  or  demand,  upon  or  against  any  property  in  the 
custody  of  the  court,  or  any  proceeds  in  the  registry. 

XXXI. 

It  is  ordered,  That  where  several  suits  are  instituted  Mueagein 

suits  in  rem, 

against  one  and  the  same  vessel,  or  the  proceeds  thereof,  regulated. 
no  more  than  one  charge  for  mileage  shall  be  allowed  for 
the  service  and  return  of  mesne  process  in  such  suits, 
unless  for  special  cause  shown  it  shall  be  otherwise  speci- 
ally ordered  by  the  court. 

XXXII. 

It  is  hereby  ordered.  That  the  rule  heretofore  made  and  cieric'a  office 
entered,  requiring  the  oifice  of  the  clerk  of  this  court  to  Buffalo!^  " 
be  kept  at  the  city  of  Auburn,  be,  and  the  same  is  hereby 
abrogated,  and  it  is  ordered  that  the  said  office  be  hence- 
forth kept  at  the  city  of  Buffalo. 


478  APPENDIX. 


PART  IL  — PEECEDENTS. 


I.— LIBELS. 


Cleeke,  in  his  "  Brief  Discourse  showing  the  order  and  structure 
of  a  Libel  or  Declaration,"  Iq  the  High  Court  of  Admiralty  of 
England,  observes,  that  with  respect  to  the  form  of  the  libel, 
"  therei  is  no  special  custom  extant ;"  and  it  will  occasion  no  sur- 
prise to  the  attentive  reader  to  be  told  that  this  observation  is  not 
less  true  of  the  libel  in  the  American  courts  of  adiniralty(a). 

It  may  be  reasonably  supposed,  however,  that  the  precedents 
prepared  by  Mr.  Sumnee,  and  contained  in  the  Appendix  to  Don- 
lap's  Admiralty  Practice,  have  already  to  some  extent  contributed 
"  to  remedy  the  looseness  and  inaccuracy  which  have  so  strongly 
marked  the  admiralty  pleading  of  our  country."  The  author  ven- 
tures to  cherish  the  hope,  also,  that  with  the  aid  of  the  new  Rules, 
this  desirable  reform  may  be  still  ftirther  promoted  by  the  follovdng 
precedents : 

The  twenty-third  of  these  Rules  prescribes  the  substantial  requi- 
sites of  the  libel.  There  are,  however,  certain  matters  rather  of  form 
than  of  substance,  concerning  which  the  new  Rules  furnish  no 

(a)  Clerke  remarks  that  a  libel  ought  to  be  so  drawn  as  to  contain  the  five 
things  comprehended  in  the  two  following  verses : 

Quis,  quid,  coram  quo,  quo  jure  petatur  et  a  quo, 
Recte  compositus  quisque  libellus  habet. 

This  distich  is  also  given  by  Lord  Chief  Baron  Comyns  (Dig.,  tit.  Chancery,  B.  2), 
and  quoted  by  Cooper  (Eq.  PL,  17,  note  i.),  and  by  Mr.  Justice  Story  (Eq.  PI., 
§  25),  as  descriptive  of  the  essential  parts  of  a  bUl  in  equity. 
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direction,  and  in  respect  to  which  some  diversity  of  practice  seems 
to  have  prevailed. 

The  precedents  of  libels  given  in  the  appendix  to  Dmilap's  Prac- 
tice are  all  entitled  after  the  manner  of  declarations  in  suits  at  law, 
as  of  some  stated  term  of  the  covirt,  thus  : 

"  United  States    of  America,   District    of   Massachusetts,  ss. 

Term,  18—." 

Such  may  be  supposed,  therefore,  to  be  the  established  usage,  at 
least  in  the  District  of  Massachusetts ;  but  I  have  met  with  no  evi- 
dence that  this  usage  prevails  in  any  other  of  the  districts  of  the 
Union.  Several  precedents  of  libels  are  given  by  Mr.  Hall  in  his 
edition  of  Gierke's  Praxis,  purporting  to  relate  respectively  to  suits 
in  different  districts,  and  which  I  infer  are  copies  of  libels  actually 
filed  in  such  suits,  which  are  not  thus  entitled.  On  the  contrary, 
they  commence  vdth  an  address  to  the  judge,  like  a  bUl  in  chan- 
cery ;  and  such  is  the  form  of  the  libel  in  a  recent  case  originating 
in  the  District  of  Louisiana,  and  finally  decided  in  the  Supreme 
Court  of  the  United  States,  in  the  report  of  which  the  voluminous 
pleadings  are  recited  in  extenso{a). 

Whether  libels  in  the  English  admiralty  are  entitled  I  have  not 
been  able  certainly  to  ascertain.  In  Marriott's  Formulary  there  is 
a  precedent  of  a  libel  in  a  cause  of  damage,  and  another  of  a  sum- 
mary petition  for  wages,  which  are  not  entitled.  But  in  Chitty's 
General  Practice  (vol.  2,  p.  534),  there  is  a  precedent  of  what  is 
denominated  a  "  Summary  petition  or  libel  for  wages "  (an  appel- 
lation not  calculated  to  inspire  confidence),  which  is  entitled  thus  : 

"  Admiralty  Instance  Court. 

On  the  day  of term,  to  wit, 

the day  of ,  A.  D.  1834,  before 

the  Right  Honorable  the  Judge." 

The  American  courts  of  admiralty  being,  as  such,  always  open, 
and  there  being  no  necessity  for  the  fiction  of  referring  their  acts  to  a 
stated  term,  any  more  than  there  is  in  a  court  of  chancery,  no  rea- 

(a)  Waring  et  al.  v.  Clarke,  5  Howard's  R.,  441. 


480  APPENDIX. 

son  is  perceived  for  entitling  libels — which  may  be,  and  in  fact  are, 
filed  at  any  time — as  of  a  general  term ;  and  as  it  is  better  to  avoid 
fiction  when  there  is  no  need  of  resorting  to  it,  the  libel  may  there- 
fore properly  commence  with  the  direction  or  address. 

The  next  point  to  be  considered  is  the  Introduction.  With  respect 
to  this  part  of  the  libel,  also,  there  seems  to  have  been  a  want  of 
uniformity  of  practice.  The  precedents  given  by  Mr.  Hall  begin 
after  the  manner  of  a  bill  in  chancery,  thus : 

"  The  Libel  of  A.  B.,  mariner  (or  as  the  case  may  be),  humbly  showeth." 

In  the  precedents  prepared  by  Mr.  Sumnee,  the  introduction  is 
more  formal ;  that  of  a  libel  in  rem  for  wages,  for  example,  is  as 
follows : 

"  The  libel  and  complaint  of  A.  B.  of  ,  late  mariner  of  the  ship 

-,  whereof  G.  D.  now  is  or  late  was  master,  against  the  said  ship,  her 


tackle,  apparel  and  furniture,  and  against  all  persons  lawfully  intervening  for 
their  interest  therein,  in  a  cause  of  subtraction  of  wages,  civil  and  maritime. 
And  thereupon  the  said  A.  B.  alleges  and  articulately  propounds  as  fol- 
lows." 

It  may  not  be  easy  to  devise  a  better  form ;  but  the  first  sentence 
of  this,  it  will  be  noticed,  is  imperfect.  It  asserts  nothing.  To 
render  it  significant,  it  requires  additional  words,  as  "  This  is  the 
libel,"  etc.;  or  a  more  extensive  modification,  as  thus:  "A.  B.  of 

,  late  mariner  of  the  ship ,  whereof  C.  D.  now  is  or  late 

was  master,  exhibits  this  his  libel  and  complaint  against  the  said 
ship,"  etc.  The  word  "thereupon,"  in  the  second  sentence,  seems 
also,  as  the  first  sentence  now  stands,  to  be  objectionable:  it  would 
be  more  exact  to  say  therein  or  thereby. 

In  the  form  above  mentioned  of  a  libel  in  a  cause  of  damages 
given  in  Marriott's  Formulary,  the  address  and  introduction  are 
blended,  thus: 

"  In  the  name  of  God,  Amen.  Before  you  the  Eight  Worshipful  Sir 
James  Marriott,  knight,  doctor  of  law,  and  lieutenant  of  the  High  Court 
of  Admiralty  of  England,  and  in  the  same  court  official  principal  and  com- 
missary general  and  special,  and  president  and  judge  thereof,  lawfully  con- 
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stituted,  your  surrogate  or  some  other  competent  judge  in  this  behalf,  the 
proctor  of  Hugh  Pickering,  owner  of  the  brigantine  or  vessel  called  the 
Venus,  against  the  ship  called  the  De  Glieiklick  Wilkonst,  whereof  Caul  Paul 
Meesche  now  is  or  lately  was  master,  her  tackle,  apparel  and  furniture,  and 
against  the  said  Caul  Paul  Meesche,  intervening  for  his  interest  therein,  and 
also  against  all  and  every  other  person  or  persons  lawfully  intervening  or 
appearing  for  them,  in  judgment,  before  you  by  way  of  complaint,  and 
hereby  complaining  unto  you  in  this  behalf,  doth  say,  allege,  and  in  law 
articulately  propound  as  follows,  to  wit(a)." 

The  summary  petition  above  mentioned,  as  given  in  Marriott's 
Formulary,  ia  a  suit  in  personam  for  wages,  conunences  as  follows : 

"  On the day  of , ,  JUite  joiner,  carpenter  and 

mariner,  on  board  the  ship  or  vessel  called  the  ■,  whereof was 

master,  against  the  said  master,  in  a  cause  of  subtraction  of  wages,  civil  and 

maritime.     On  which  day,  Slade  exhibited  as  proctor  for  the  said ,  and 

made  himself  a  party  for  him ;  and  under  that  denomination,  and  by  all 
better  and  more  effectual  ways  and  means,  and  to  all  intents  and  purposes 
whatsoever  in  law,  that  may  be  most  beneficial  for  his  said  party,  did  say, 
allege,  and  in  law  articulately  propound  as  follows,  to  wit(S)." 

This  form,  it  will  be  observed,  is  without  any  address,  as  is,  also, 
that  given  by  Mr.  Chittt,  the  title  of  which  is  above  recited, 
The  iutroduction  is  as  follows : 

''  The  Susanna,  A.  B.  master. 

C.  D.  late  mariner  of  the  above  named  ship  Susanna, 
whereof  A.  B.  now  is  or  lately  was  the  owner  of  the  | 
said  ship(c),  in  a  cause  of  subtraction  of  wages,  civil  | 
and  maritime,  against  E.  F.  of .  )  On  which 

day,  G.  Bi..(d),  in  the  name  and  as  the  lawful  proctor  for  the  said  C.  D.,  and 

(a)  Marriott's  Formulary,  148.  (6)  lb.,  274. 

(c)  The  words  "  of  the  said  ship,"  it  will  be  seen,  are  tautological.  The  same 
letters  are  used  also  to  designate  first  the  master,  and  next  the  owner.  In  short, 
the  thing  is  unintelligible. 

(d)  In  the  original,  the  letters  E.  F.  are  here  used  as  the  initials  of  the  proc- 
tor's name,  obviously  by  mistake,  these  being  the  letters  already  used  as  the 
initials  of  the  defendant's  name.    I  therefore  substitute  the  letters  G.  H. 
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under  that  denomination,  and  by  all  better  and  more  effectual  ways,  means 
and  methods,  and  to  all  intents  and  purposes  as  [in]  the  law,  that  might  be 
most  beneficial  to  his  said  party,  doth  say  and  allege,  and  in  law  articulately 
propound  as  follows,  to  wit." 

After  this  rather  tedious  review,  without  arrogating  any  right  to 
dictate,  and  with  no  love  of  innovation,  I  suggest  the  following  as 
a  suitable  form  for  the  entire  introductory  part,  or  address  and  intro- 
duction of  a  libel  in  the  American  courts  of  admiralty. 

IN  ADMIRALTY. 

To  the  Jvdge  of  the  Disttict  Court  of  the  United  States 

for  the  District  of . 

A.  B.  of , (a),  exhibits  this  his  libel,  against  the  ship  or  vessel 

-,  whereof  C.  D.  now  is  or  lately  was  master,  her  boats,  tackle,  apparel 


and  furniture  [or,  if  the  suit  be  in  personam,  against  C.  D.  of ,  now  or 

lately  master,  or  owner,  as  the  case  may  be,  of  the  ship ;  or,  if  the 

suit  be  in  rem  and  in  personam,  against  the  ship ,  her  boats,  tacHe, 

apparel  and  furniture,  and  also  against  0.  D.  of ,  etc.,  as  above],  in  a 

cause  of  contract  [or  of  subtraction  of  wages,  or  of  collision,  or  of  damage, 
or  of  salvage,  or  of  possession,  or,  etc.,  as  the  case  may  be] ,  civil  and 
maritime.  And  thereupon  the  said  libellant  doth  allege,  and  articulately 
propound  as  follows,  to  wit(6)." 

The  Narrative  or  Stating-part  or  the  Libel. 

The  third  part  of  the  libel  corresponds  vdth  what  is  usually  de- 
nominated the  premises  or  stating-part  of  a  bUl  in  chancery,  and 
contains  a  narrative  of  the  facts  and  circumstances  of  the  libellant's 
case,  so  as  clearly  to  show  the  wrong  or  grievance  of  which  he 
complains,  and  his  claim  to  redress  in  the  court  and  in  the  form  ia 
which  it  is  sought.    It  may  be  said  in  general,  therefore,  as  of  the 

(a)  The  23d  of  the  new  Kules  requires  that  in  suits  in  personam,  the  occupa- 
tions as  well  as  the  places  of  residence  of  the  parties  shall  be  stated.  The  spirit 
of  the  rule  extends  also  to  the  libellant  in  a  suit  in  rem. 

(6)  This  is  substantially  the  form  of  the  address  and  introduction  of  a  bill  in 
chancery,  prescribed  by  the  20th  of  the  new  Rules  of  Practice  for  the  courts  of 
equity  of  the  United  States. 
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correspondent  part  of  a  bill  in  equity,  that  in  this  part  of  the  libel 
every  material  fact  to  which  the  libeUant  intends  to  offer  evidence 
ought  to  be  distinctly  stated ;  for  otherwise  he  will  not  be  permitted 
to  offer  or  require  any  evidence  of  such  fact.  But  in  the  one  case 
as  in  the  other,  a  succinct  general  charge  or  statement  of  the  mat- 
ter of  fact  is  sufficient,  provided  it  be  clear,  accurate,  and,  to  all 
necessary  and  convenient  extent,  certain,  as  to  the  essential  circum- 
stances of  time,  place,  manner,  and  other  incidents ;  and  it  is  not 
necessary  to  charge  minutely  all  the  circumstances  which  may  con- 
duce to  prove  the  general  charge;  for  these  circumstances  are 
properly  matters  of  evidence,  which  need  not  be  charged  in  order 
to  let  them  in  as  proofs(«). 

The  twenty-third  of  the  new  Eules  contains  a  provision  applicable 
to  this  part  of  the  libel,  which  it  behooves  the  pleader  to  bear  in 
mind.  In  accordance  with  the  practice  of  the  English  High  Court 
of  Admiralty,  it  requires  that  "  the  libel  shall  propound  and  articu- 
late in  distinct  articles  the  various  allegation  of  facts,  upon  which 
the  libellant  relies  in  support  of  his  suit,  so  that  the  defendant  may 
be  enabled  to  answer  distinctly  and  separately  the  several  matters 
contained  in  each  article." 

Mattees  of  Defence  and  Avoidance. 

If  the  libellant  is  aware  of  any  matter  likely  to  be  insisted  upon 
by  the  defendant,  to  justify  or  excuse  his  non-compliance  with  the 
right  or  claim  set  forth  in  the  libel,  the  libellant,  in  the  narrative 
part  of  the  libel  may  properly,  and,  for  the  purpose  of  saving  the 
necessity  of  a  special  replication  or  amended  libel,  sometimes  very 
usefally,  as  in  the  charging  part  of  a  bill  in  equity (&),  set  forth 
any  other  matter  which  he  may  have  to  allege,  which  may  disprove 
or  avoid  the  supposed  defence  or  excuse. 

(a)  Story's  Eq.  Pleadings,  §§  28,  241. 

(6)  By  one  of  the  new  Rules  of  Practice  for  the  courts  of  equity  of  the 
United  States,  it  is  ordered  that  "  the  plaintiff  may,  in  the  narrative  or  stating 
part  of  his  bill,  state  and  avoid,  by  counter-averments,  at  his  option,  any  matter 
or  thing  which  he  supposes  will  be  insisted  upon  by  the  defendant,  by  way  of 
excuse  to  the  case  made  by  the  plaintiff  for  relief." 
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Prayer  of  Peocbss. 

The  twenty-third  Rule  above  mentioned,  in  addition  to  other  re- 
quirements, directs  that  the  libel  shall  conclude  with  a  prayer  of 
the  proper  process  to  enforce  the  rights  of  the  libellant,  and  for 
such  relief  and  redress  as  the  court  is  competent  to  give  in  the 
premises.  The  fourth  part  of  the  libel,  therefore,  is  the  prayer  of 
process  ;  and  as  in  an  action  in  personam,  there  are  several  forms  of 
process  which  the  libellant  is  permitted  at  his  option  to  sue  out,  he 
is  bound,  and  indeed  is  by  the  second  rule  expressly  required,  in 
that  form  of  action,  to  make  and  state  his  election  by  a  specific 
prayer  for  that  purpose. 

/  Prater  for  Kedress. 

Lastly,  the  libel  contains  a  prayer  that  the  court  will  pronounce 
for  the  debt,  damages  or  compensation  claimed,  with  costs. 

Interrogatories. 

The  above  mentioned  rule  also  provides  that  "  the  libellant  may 
further  require  the  defendant  to  answer  on  oath  all  interrogatories 
propounded  by  him  touching  all  and  singular  the  allegations  in  the 
libel,  at  the   close  or  conclusion  thereof;"  and  the  27th  Rule 
also  directs  that  the  defendant,  in  addition  to  answering  explicitly 
all  the  several  articles  and  allegations  of  the  libel,  "  shall  also  an- 
swer in  like  manner  each  interrogatory  propounded  at  the  close  of 
the  libel."     This  rule  applies,  in  terms,  as  well  to  suits  in  rem  as  to 
suits  in  personam ;  but  in  a  suit  in  rem,  no  person  can  properly  be 
called  a  "  defendant"  except  one  who  has  appeared  and  been  admit- 
ted as  claimant,  and  in  that  character  imdertaken  to  contest  the 
suit.    Unless,  therefore,  the  master  or  owner  of  the  ship  chooses 
thus  to  appear,  it  is  not  supposed  to  have  been  the  intention  of  this 
rule  to  authorize  coercive  proceedings  against  him  for  the  purpose 
of  compelling  him  to  answer  either  the  libel  or  interrogatories :  nor, 
am  I  aware  that  it  anjrwhere  appears  to  be  otherwise  by  the  gene- 
ral principles  of  admiralty  procedure  (of  which  this  rule  is  but 
declaratory)  governing  such  cases.    It  is  otherwise  in  suits  in  perso- 
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nam  ;  and  if,  in  a  suit  in  rem,  the  libellant  desires  to  obtaia  tlie  per- 
sonal answer  of  tlie  master,  but  fears  that  he  may  not  appear,  he 
may  in  some  cases  attain  this  end  by  joining  the  master  as  defen- 
dant. The  necessity  of  special  interrogatories,  however,  is  not 
hkely  very  often  to  arise. 

Schedules  and  Writings  annexed  to  the  Libel. 

When  the  Ubellant's  demand  consists  of  matters  of  account,  or  is 
composed  of  several  items,  as  generally  happens  in  suits  by  material- 
men, for  example,  it  is  usual,  and  highly  expedient,  to  annex  to 
the  libel  a  schedule  containing  an  exact  statement  of  the  several 
charges  on  which  the  action  is  founded,  including  credits  for  partial 
payments  or  advances,  if  any,  and  shovmg  the  exact  balance  claimed. 
This  is  always  done  in  suits  for  mariners'  wages.  The  schedule  ought 
to  be  distinctly  referred  to,  and  its  truth  asserted  in  the  libel ;  and 
when  this  ii  done,  if  the  libel  shall  be  allowed  to  be  taken  pro  conr 
fesso,  and  the  case  is  apparently  free  from  just  suspicion,  the  court 
may  be  warranted  in  pronouncing  for  the  balance  claimed,  without 
proof  aliunde.  It  is  usual,  also,  if  not  indeed  absolutely  necessary, 
when  the  suit  is  founded  upon  a  written  instrument,  as  a  charter- 
party,  or  a  bottomry  or  respondentia  bond,  or  other  express  hypothe- 
cation, to  annex  to  the  libel  a  true  copy  of  such  instrument. 

Having  completed  this  brief  survey  of  the  several  parts  of  the 
libel,  it  remains,  for  the  convenience  of  the  inexperienced  practi- 
tioner, to  give  a  few  precedents,  in  which  they  shall  be  exhibited  in 
union. 
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LIBEL  IN  A  SUIT  m  REM,  FOR  LABOR,  MATERIALS  OR  SUPPLIES 
FURNISHED,  IN  REPAIRING,  FITTING  OUT,  OR  FURNISHING  A 
FOREIGN  MARITIME  VESSEL. 

DISTRICT  COURT  OF  THE  UNITED  STATES  OF  AMERICA. 

District  of : — 

IN  ADMIRALTY. 

To  the  Judge  of  the  District   Court  of  the   United 
States  for  the  District  of . 

A.  B.,  of , [Here  state  the  libellant's  place  of  residence, 

and  also  his  occupation,  as  shipwright,  ship-chandler,  sail-maker,  rope- 
maker,  blacksmith,  merchant,  etc.,  as  the  case  may  be],  exhibits  this  his 
libel  against  the  ship  Helen  (whereof  C.  D.  is  or  lately  was  master),  now 
lying  at  the  port  of ,  in  the  district  aforesaid,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  this  honorable  court,  her  boats(a), 
tackle,  apparel  and  furniture,  and  against  all  persons  lawfully  intervening 
for  their  interest  therein,  in  a  cause  of  contract,  civil  and  maritime.  And 
thereupon  the  said  A.  B.  doth  allege  and  articulately  propound  as  follows, 
to  wit: 

First.  That  the  said  ship  Helen  was,  at  the  time  when  the  repairs  [or 
supplies]  hereinafter  mentioned  were  made  [or  furnished],  a  foreign  vessel, 
owned  by  some  person  or  persons  not  residing  in  the  State  of  [here  insert 
the  nam?  of  the  state  in  which  the  services  were  rendered,  or  materials 
or  necessaries  supplied],  and  who  are  to  the  libellant  unknown  [or,  if  the 
owner  and  his  residence  are  known,  state  his  name  and  residence],  and  is  of 
the  burthen  of  about tons. 

Second,  That  on  or  about  the day  of ,  the  said  ship,  then 

lying  at  the  port  of ,  in  the  State  of  [the  state  in  which  the  services 

were  rendered,   or  the  materials  or   supplies  furnished],   and  within  the 

(a)  The  8th  of  the  new  Rules  of  Admiralty  Practice  contains  the  formula, 
"  tackle,"  sails,  apparel,  furniture,  boats,  and  other  appurtenances.  But  I  have 
met  with  no  authority,  and  know  of  no  reason  for  considering  so  prolix  a  descrip- 
tion necessary.  A  judicial  doubt  has,  however,  been  expressed,  whether  tools 
can  properly  be  considered  as  comprised  within  the  usual  formula,  "  tackle,  appa- 
rel and  furniture ;"  and  it  appears  that  in  the  English  vice-admiralty  courts  in 
the  West  Indies,  at  least,  boats  are  expressly  named.  I  have,  therefore,  deemed 
)t  expedient  to  imitate  this  example. 
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admiralty  and  maritime  jurisdiction  of  the  United  States(a),  the  said 
C.  D.,  master  of  the  said  ship  Helen,  represented  to  the  libellant  that 
the  said  ship  stood  in  need  of  the  repairs  [or  supplies]  hereinafter 
mentioned,  in  order  to  render  her  seaworthy  and  competent  to  proceed 
to  sea  on  her  intended  voyage,  and  requested  the  libellant  to  make  such 
repairs  [or  furnish  such  supplies] ;  and  that  the  libellant,  in  pursuance 
of  such  representation  and  request,  on  the  day  and  at  the  place  last 
above  mentioned,  undertook  to  repair  and  did  repair  [or  to  furnish 
supplies  for,  and  did  supply]  the  said  ship,  by  removing  from  her  hull  several 
courses  of  worn  and  decayed  plank,  and  replacing  them  by  new  plank ; 
making  and  hanging  a  new  rudder ;  putting  a  new  fluke  on  her  sheet  anchor  ; 
calking  her  upper  seams ;  mending  her  sails  and  rigging  [etc.,  as  the  case 
may  be ;  or,  by  furnishing,  for  the  use  of  the  said  ship,  one  new  chain  cable, 
one  long  boat,  four  spars,  one  topsail,  a  large  quantity  of  provisions,  con- 
sisting of  ship  bread,  vegetables,  pork  and  other  ship  stores,  etc.,  as  the  case 
may  be] ;  which  repairs  [or  supplies]  and  the  value  thereof  are  truly  and 
more  particularly  stated  and  described  in  the  schedule  or  account  hereunto 
annexed,  and  which  amount  in  the  whole  to dollars  and cents. 

Third.  That  the  said  repairs  [or  supplies]  were  so  made  [or  furnished] 
by  the  libellant,  on  the  credit  of  the  said  ship,  as  well  as  of  the  owners  and 
the  said  master  thereof;  and  were  suitable,  proper  and  necessary  for  the 
purpose  of  enabling  the  said  ship  to  proceed  to  sea  with  safety. 

Fourth.  That  the  aforesaid  sum  of dollars  and cents  still 

remains  wholly  unpaid  and  due  to  the  libellant  [or,  if  a  part  has  been  paid, 
add,  except  the  sum  of ,  mentioned  in  the  schedule  or  account  here- 
unto annexed],  although  the  libellant  has  often  requested  the  said  C.  D., 
the  aforesaid  master  of  the  said  ship,  to  pay  the  same. 

Fifth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law(5)  may 
issue  against  the  said  ship  Helen,  her  boats,  tackle,  apparel  and  furniture ; 

(a)  This  allegation  is  usual,  but  in  cases  of  contract,  is  not  supposed  to  be 
necessary  in  the  American  courts,  the  jurisdiction  depending,  not  upon  the  partic- 
ular place  where  the  vessel  happened  to  be  wien  the  contract  was  entered  into 
or  performed,  but  upon  the  character  and  proper  use  of  the  vessel.  Thus,  if  a 
vessel  adapted  to  maritime  navigation,  and  usually  employed  in  that  business, 
should  obtain  necessary  repairs  or  supplies  while  lying  in  some  inland  cove  or 
creek  not  within  the  admiralty  jurisdicton,  the  case,  it  is  presumed,  would  still  be 
within  the  admiralty  jurisdiction. 

(J)  There  being  but  one  form  of  process  adapted  to  a  suit  in  rem,  viz.,  a  war- 
rant of  arrest  against  the  vessel,  etc.,  which  contains  also  a  command  to  the 
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and  that  this  honorable  court  will  pronounce  for  his  aforesaid  demand,  and 
decree  the  same  to  be  paid  with  costs ;  and  for  such  other  and  further  relief 
and  redress  as  to  right  and  justice  may  appertain,  and  as  the  court  is  com- 
petent to  give  in  the  premises(a),  [And  if  the  libellant  sees  fit  to  put  inter- 
rogatories, then  add :  And  farther,  that  the  said  C.  D.,  or  other  person  or 
persons  intervening  for  his  or  their  interest,  may  be  required  to  answer  the 
interrogatories  hereunto  annexed.] 

(Signed)  A.  B.,  Libellant. 

G.  H.,  Proctor. 

On  the day  of ,  appeared  personally  ) 

A.  B.,  the  above  named  libellant,  and  was  sworn  > 
to  the  truth  of  the  foregoing  libel.  ) 

Before  me  J.  K.,  Clerk  [or  Commissioner^ 

Inteekogatories  eefereed  to  in  the  roEEGOiNG  Libel, 

1.  . 

2.  ,  etc. 

Schedule  or  Account  referred  to  in  the  foregoing  Libel. 

feet  of  ship  plank      -         -  ...  $ 

&c. 
Of  which  there  has  been  paid  to  the  libellant  the  sum  of  $ 


II. 

LIBEL  BY  A  MATERIAL-MAN,  IN  A  SUIT  IN  PERSONAM  AGAINST 

THE  MASTER  OR  OWNER. 
IN  ADMIEALTy. 

To  the  Judge  of  the  District   Court  of  the   United 
States  for  the  District  of  ——. 

A.  B.  of , ,  exhibits  this  his  Libel,  against  C.  D.,  now  or  lately 

master  of  the  ship  Helen  [or  aga'Jnst  L.  M.,  owner  of  the  ship  Helen,  whereof 

marshal  to  cite  an5  admonish  all  persons  having  the  requisite  interest  to  appear 
and  answer  the  libellant,  it  is  unnecessary,  in  the  prayer  of  process,  to  specify  its 
form. 

(a)  This  general  prayer,  it  is  supposed,  supersedes  the  necessity  of  a  specific 
prayer  for  a  decree  that  the  vessel  be  sold,  if  necessary,  to  pay  the  sum  awarded. 
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C.  D.  now  is  or  lately  was  master],  in  a  cause  of  contract,  civil  and  mari- 
time. And  thereupon  tlie  said  A.  B.  doth  allege  and  articulately  propound 
as  follows,  to  wit : 

First.  That  on  or  about  the day  of ,  the  said  ship  Helen,  then 

lying  at  the  port  of ,  and  being  a  maritime  vessel,  employed  in  navi- 
gating the  high  seas,  and  waters  within  the  flux  and  reflux  thereof,  he  the  said 
libellant,  at  the  request  of  the  said  0.  D.,  he  the  said  C.  D.  then  being  mas- 
ter of  the  said  ship,  then  and  there  undertook  to  repair  and  did  repair  [or, 
to  furnish  supplies  for,  and  did  supply]  the  said  ship  by  removing  [etc., 
as  in  the  second  article  of  the  last  precedent,  to  the  end  thereof]. 

Second.  That  the  aforesaid  sum  of dollars  and cents  still  remains 

wholly  unpaid  and  due  to  the  libellant  [or,  if  part  has  been  paid,  add, 
except  the  sum  of ,  mentioned  in  the  schedule  or  account  hereunto  sub- 
joined], although  the  libellant  has  often  requested  as  well  the  said  L.  M., 
owner  as  aforesaid,  as  the  said  C.  D.,  master  as  aforesaid  of  the  said  ship, 
to  pay  the  same. 

Third.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  a  warrant  in  due  form  of  law  may 
issue  to  the  marshal  of  the  district  aforesaid,  commanding  him  to  arrest  the 
said  C.  D  [or  L.  M.],  and  to  have  him  forthcoming  before  this  honorable 

court  on  the day  of ,  or  on  such  other  day,  to  be  inserted  in  the 

said  warrant,  as  the  court  shall  direct,  then  and  there  to  answer  the  libel- 
lant in  the  premises  [or,  if  it  is  desired  that  the  warrant  shall  contain  a 
clause  of  attachment  against  the  goods  and  chattels,  credits  and  efiects  of 
the  defendant,  then  add :  and  further  commanding  the  aforesaid  marshal,  if 
the  said  C.  D.  (or  L.  M.)  shall  not  be  found  within  the  district  aforesaid,  to 
attach  the  goods  and  chattels,  and,  for  want  thereof,  the  credits  and  effect? 

of  the  said  C.  D.  (or  L.  M.)  in  the  hands  of  E.  F.  of ,  merchant ;  or,  if 

the  libellant  sees  fit  to  sue  out  a  simple  monition,  instead  of  a  warrant  Oi 
arrest,  then  the  form  of  the  prayer  will  be :  Wherefore  the  libellant  prays 
that  process  of  monition  may  issue  to  the  marshal  of  the  district  aforesaid, 
commanding  him  to  cite  and  admonish  the  said  C.  D.  (or  L.  M.)  to  appear 

before  this  honorable  court  on  the day  of ,  or  on  such  other  day,  to 

be  inserted  in  the  said  monition,  as  the  court  shall  direct,  then  and  there  to 
to  answer  the  libellant  in  the  premises],  according  to  the  course  of  courts  of 
admiralty,  and  the  rules  and  practice  of  this  honorable  court  in  civil  causes  of 
admiralty  and  maritime  jurisdiction ;  and  that  this  honorable  court  will  pro- 
nounce for  the  libellant's  aforesaid  demand  against  the  said  C.  D.  (or  L.  M.), 
and  decree  the  same  to  be  paid  with  costs,  and  for  such  other  and  further 
relief  and  redress  as  to  right  and  justice  appertain,  and  as  the  court  is  com- 
62 
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petent  to  give  in  the  premises  [and  if  a  prayer  to  such  effect  is  deemed  expe- 
dient, then  add :  and  further,  that  the  said  0.  D.  (or  L.  M.)  may  be  required 
to  answer  the  interrogatories  hereto  subjoined.    See  the  last  precedent], 

(Signed)     A.  B.,  lAbellant. 
G,  H.,  Proctor. 

On  the day  of ,  appeared  personally  '\ 

A.  B.,  the  above  named  libellant,  and  was  > 
sworn  to  the  truth  of  the  foregoing  libel.      ) 

Before  me,  J.  K.,  Clerk  [or  Commissioner^ 

Schedule  or  Account  (jSee  the  last  Precedent). 


III. 

LIBEL  IN  A  SUIT  IN  REM,  BY  A  MATERIAL-MAN,  UNDER  THE 
ACT  or  FEB.  26, 1845,  "  EXTENDING  THE  JURISDICTION  OF  THE 
DISTRICT  COURTS  TO  CERTAIN  CASES  UPON  THE  LAKES  AND 
NAVIGABLE  "WATERS  CONNECTING  THE  SAME." 

IN"  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the    United 

States  for  the  District  of . 

A.  B.  of , ,  exhibits  this  his  libel  against  the  steamboat(a)  Juno 

(whereof  C.  D.  is  or  lately  was  master),  her  engine  and  machinery(6),  boats 
tackle,  apparel  and  furniture,  and  against  all  persons  lawfully  intervening 
for  their  interest  therein,  in  a  cause  of  contract,  civil  and  maritime.  And 
thereupon  the  said  A.  B.  doth  allege  and  articulately  propound  as  follows,  to 
wit: 

(a)  This  is  the  appellation  by  which  vessels  propelled  by  steam  are  usually  de- 
signated in  this  country,  and  it  is  used  in  the  acts  of  Congress  relative  to  such 
vessels.  In  the  English  Court  of  Admiralty,  the  shorter  and  better  appellation 
Steamer  is  used. 

(5)  The  addition  of  the  words  "  engine  and  machinery"  to  the  usual  formula, 
in  a  proceeding  against  a  steamer,  are  not  supposed  to  be  necessary ;  but  as  the 
practice  of  using  them  prevails,  to  some  extent,  at  least,  in  our  courts,  the  author 
deems  it  expedient  not  to  omit  them. 
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First.  That  the  said  steamboat  Juno,  now  lying  at ,  in  the  district 

aforesaid,  is  a  vessel  of  about tons  burthen  [or,  indiflFerently,  of  more 

than  twenty  tons  burthen],  and,  at  the  time  when  the  cause  of  action  here- 
inafter stated  and  set  forth  arose,  was  enrolled  and  licensed  for  the  coasting 
trade,  and  was  employed  in  the  business  of  commerce  and  navigation  be- 
tween ports  and  places  in  different  states  and  territories  of  the  United 
States,  upon  the  lakes  and  navigable  waters  connecting  the  said  lates(a). 

Second.  That  on  or  about  the day  of ,  while  the  said  steamboat 

Juno  was  lying  at in  the  district  aforesaid,  the  said  C.  D.,  master  as 

aforesaid,  represented  to  the  libellant  that  the  said  steamboat  stood  in  need 
of  the  repairs  [or  supplies]  hereinafter  mentioned,  in  order  to  render  her 
seaworthy  and  competent  to  proceed  on  her  intended  voyage,  and  requested 
the  libellant  to  mate  such  repairs  [or  furnish  such  supplies]  ;  and  that  the 
libellant,  in  pursuance  of  such  representation  and  request,  on  the  day  and  at 
the  place  last  above  mentioned,  undertook  to  repair,  and  did  repair  [or  to 
furnish  supplies  for,  and  did  supply]  the  said  steamboat,  by  [here  enumerate 
the  repairs  made  or  supplies  furnished] ;  which  repairs  [or  supplies],  and 
the  value  thereof,  are  truly  and  more  particularly  stated  and  described  in 
the  schedule  or  account  hereunto  annexed,  and  which  amount  in  the  whole 
to dollars  and cents. 

Third.  That  the  said  repairs  [or  supplies]  were  so  made  [or  furnished] 
by  the  libellant  on  the  credit  of  the  said  steamboat,  as  well  as  of  the  owners 
and  the  said  master  thereof;  and  were  suitable,  proper  and  necessary  for 
the  purpose  of  enabling  the  said  steamboat  to  depart  with  safety. 

Fourth.  That  the  aforesaid   sum  of  dollars  and cents  still 

remains  wholly  unpaid  and  due  to  the  libellant  [or,  if  a  part  has  been  paid, 
then  add,  except  the  sum  of ,  mentioned  in  the  schedule  or  account  here- 
unto annexed],  although  the  libellant  has  often  requested  the  said  C.  D.,  the 
aforesaid  master  of  the  said  steamboat,  to  pay  the  same. 

Fifth.  That  all  and  singular  the  premises  are  true. 

Wherefore  [etc.,  as  in  the  first  precedent,  substituting  "  steamboat  Juno" 
for  "ship  Helen,"  to  the  end]. 

To  frame  a  libel  in  personam  against  the  master  or  owner,  tinder 
the  act  of  February  26,  1845,  the  pleader  will  find  the  last  two  pre- 
cedents a  sufficient  guide. 

(a)  These  allegations,  it  will  be  observed,  are  necessary  to  bring  the  case 
wittiin  the  act. 


492  APPENDIX. 


IV. 
LIBEL  BY  A  MATERIAL-MAN  OR  SHIPWRIGHT,  IN  A  SUIT  IN  REM, 
FOR  MATERIALS  FURNISHED  OR  LABOR  BESTOWED  IN  THE 
BUILDING  OF  A  SHIP  IN  A  PORT  OF  THE  STATE  IN  WHICH  THE 
OWNER  RESIDES,  AND  WHERE  A  LIEN  IS  CONFERRED  BY  THE 
LOCAL  LAW. 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the    United 
States  for  the  District  of . 

A.  B.  of , ,  exhibits  this  his  libel  in  a  cause  of  contract,  civil 

and  maritime,  against  the  ship  or  vessel  Minerva,  whereof  C.  D.  now  is  or 

"  lately  was  master  [or,  if  the  ship  has  not  yet  received  a  name  and  no  master 

has  been  appointed,  then  describe  her  as  a  new  ship,  to  which,  to  the 

knowledge  or  belief  of  the  libellant,  no  name  has  yet  been  given],  now  lying 

at ,  in  the  district  aforesaid,  and  within  the  admiralty  and  maritime 

jurisdiction  of  this  honorable  court.  And  thereupon  the  libellant  doth 
allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  on  or  about  the day  of  ■ ,  at ,  in  the  State  of 

,  a  contract  was  entered  into  between  E.  F.,  of ,  and  the  libellant, 

whereby  the  libellant  agreed  to  furnish  materials  for  [or  to  build]  a  ship  for 
him  the  said  E.  F.,  and  the  said  E.  F.  agreed  to  pay  to  the  libellant  therefor 

the  sum  of ;  that  the  libellant  thereupon  then  and  there  entered  upon 

the  execution  of  the  said  contract  on  his  part,  and,  in  pursuance  thereof,  did 
furnish  the  materials  for  [  or  build]  for  the  said  E.  F.  the  said  ship  Minerva 
[or  the  New  Ship]  in  the  introductory  part  of  this  libel  mentioned,  and 
completed  the  said  agreement  on  his  part  [or  finished  the  said  ship]  on  or 
about  the day  of . 

Second.  That  the  said  ship  is  a  maritime  vessel  of  about tons  bur- 
then, employed  [or  designed  to  be  employed]  in  the  business  of  navigation 
and  commerce  on  the  high  seas,  and  on  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States(a). 

(a)  It  is  a  rule  of  pleading,  as  the  learned  reader  is  aware,  that  in  an  action 
founded  upon  a  statute,  the  plaintiff  is  bound  to  state  every  fact  necessary  to 
inform  the  court  that  his  case  is  within  the  statute.  In  a  suit  in  the  admiralty, 
brought  to  enforce  a  lien  conferred  by  a  state  law,  therefore,  it  is  not  only  neces- 
sary to  assert  all  the  conditions  on  which  the  attachment  of  the  lien  depends,  but 
it  may  moreover  be  necessary,  and  certainly  is  advisable,  also  to  negative  the 
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Third.  That  in  undertaking  to  furnish  the  materials  for  [or  to  build]  the 
said  ship,  the  libellant  relied  as  well  upon  the  credit  of  the  said  ship  and 
the  lien  thereupon  which  would  accrue  to  him  for  the  materials  and  labor 

to  be  by  him  so  furnished,  in  virtue  of  the  laws  of  the  said  State  of , 

as  upon  the  personal  credit  of  the  said  E.  F(a). 

prescribed  conditions  on  which  it  is  to  cease.  Thus  a  statute  of  the  State  of 
New- York  gives  a  lien  for  any  debt  of  not  less  than  fifty  dollars,  contracted  on 
account  of  labor  performed,  or  materials  or  supplies  furnished  for  or  towards  the 
building,  repair  or  outfit  of  vessels ;  but  the  act  also  declares  that,  in  case  the 
vessel  departs  from  the  port  where  the  debt  was  contracted  to  some  other  port 
in  the  State,  the  lien  shall  cease  at  the  expiration  of  twelve  days  thereafter ;  and 
in  case  of  her  departure  from  the  state,  shall  cease  immediately. 

It  is  true  that,  according  to  another  rule  of  pleading,  matter  which  goes  to 
defeat  the  action  need  not  be  stated  by  the  plaintifi",  but  may  be  left  to  be  brought 
forward,  if  the  defendant  sees  fit,  by  way  of  defence ;  and  there  may  be  ground 
for  contending  that  the  restrictions,  prescribed  with  respect  to  the  lien  given  by 
this  act,  are  of  this  nature.  But  the  safer  course,  in  an  action  to  enforce  a  lien 
accruing  in  virtue  of  the  New- York  statute,  undoubtedly  would  be  to  subjoin  to 
the  second  article,  as  it  now  stands  in  the  text,  an  allegation  to  the  following 
efiect :  And  that  the  said  ship  has  at  no  time  departed  from  the  aforesaid  port 

of [or,  the  said  ship  has  at  no  time  departed  from  the  State  of  New  -York, 

and  that  twelve  days  have  not  yet  elapsed  since  she  first  departed  from  the  afore- 
said port  of ]. 

(a)  When,  as  is  likely  to  be  generally  the  case,  the  action  is  brought  in  a 
district  comprising  the  state,  or  a  part  of  it,  by  the  laws  of  which  the  lien  to  be 
enforced  is  given,  a  simple  reference  to  such  laws,  in  the  form  given  in  the  text, 
is  supposed  to  be  sufHcient. .  But  if  an  action  may,  ia  any  case,  be  maintained  in 
virtue  of  a  lien  given  by  the  laws  of  one  state,  in  a  district  court  sitting  in 
another  state,  in  such  case  it  may  be  necessary  expressly  to  aver  that  a  lien  is 
given  by  the  local  law,  and  to  recite  the  act  conferring  it;  the  states,  as  political 
communities,  being  foreign  with  respect  to  each  other,  except  so  far  as  it  is 
otherwise  provided  by  the  Constitution  of  the  United  States.  The  form  of  the 
allegation  and  recital  may  be  as  follows:  That  the  libellant  is  advised  and 
believes,  and  therefore  alleges,  that  he  has  a  lien  upon  the  said  ship,  for  the 
materials  and  labor  so  furnished  by  him  as  aforesaid,  in  virtue  of  an  act  of  the 

legislature  of  the  said  state  of ,, entitled  "An  act,"  etc.,  passed  on  the 

day  of ,  Anno  Domini ;  which  said  act,  or  so  much  thereof  as  is  perti- 
nent to  this  action,  is  in  the  words  following,  that  is  to  say :  Be  it  enacted,  etc. 

Whether  in  reality  the  admiralty  jurisdiction  extends  to  a  lien  created  by  the 
law  of  another  state,  provided  it  is  not,  by  the  express  terms  of  the  law,  declared 
to  be  lost  by  the  departure  of  the  vessel  from  ^uch  state,  is  an  undecided  question. 
The  exercise  of  such  a  jurisdiction  would  be  highly  inconvenient,  and  would  be 
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Fourth.  That  the  said  sum  of still  remains  wholly  unpaid  and  due 

to  the  libellant  [or,  if  a  part  has  been  paid,  then  add:  except  the  sum  of 

,  which  was  paid  on  the day  of ,  leaving  a  balance  of 

still  due  to  the  libellant],  although  he  has  often  requested  the  said  E.  F.  to 
pay  the  same. 

Fifth.  That  all  and  singular  the  premises  are  true. 

[The  prayer  of  process,  relief  and  redress,  etc.,  etc.,  the  same  as 
in  the  first  precedent,  except  the  schedule.] 

When  the  suit  is  for  materials  furnished  or  labor  'performed  towards 
the  building,  or  for  the  repair  of  a  vessel;  or  for  supplies  furnished  in 
fitting  out  a  vessel;  the  foregoing  precedents,  it  is  hoped,  will  afibrd 
the  pleader  a  sufficient  guide. 

likely  moreover  to  lead  to  mistakes  and  injustice,  on  account  of  the  difficulty  of 
ascertaining  with  certainty  all  the  provisions  of  the  local  laws,  and  their  con- 
structions by  the  local  tribunals.  State  laws  of  this  description  are  mere  munici- 
pal regulations,  looking  to  the  security  of  the  citizens  of  the  state  through  the 
instrumentality  of  its  own  tribunals,  and  (so  far  as  I  am  acquainted  with  them) 
prescribing  the  mode  in  which  the  remedy  is  to  be  enforced.  To  hold  that  a 
shipwright  or  material-man,  possessing  a  lien  thus  acquired,  may,  also,  at  his 
election,  institute  an  admiralty  suit  in  the  same  state,  may  not  be  very  un- 
reasonable or  otherwise  objectionable.  But  to  whichever  form  of  remedy  he 
may  resort,  it  is  to  the  state  law  alone  that  recourse  must  be  had  to  ascertain 
the  nature  of  the  lien ;  and  it  seems  to  me  to  be  at  least  questionable  Whether 
such  a  lien  can  properly  be  considered  as  subsistLug  when  the  vessel  is  absent 
from  the  state,  by  the  laws  of  which  it  is  conferred,  even  though  the  law  itself 
is  silent  with  respect  to  its  continuance. 

These  observations  will  readily  be  understood  to  relate  especially  to  liens  given 
by  the  statute  law  of  the  state.  There  may  be  ground  for  a  distinction  in  this 
respect,  between  such  a  lien,  and  that  given  by  the  common  law  to  the  shipwright 
while  in  actual  possession  of  the  vessel  on  which  his  labor  has  been  bestowed  ; 
as  where  a  vessel,  having  been  built  in  one  state,  is  carried  by  the  shipwright 
or  his  agent  for  delivery  in  another  state,  where  he  may  see  reason  for  desiring 
to  enforce  his  lien.  But  statutes  are  to  be  interpreted  and  applied  according  to 
the  intention  of  the  legislature ;  and  to  give  to  a  statute  of  the  kind  in  question 
an  extra-territorial  application,  would  certainly  be  to  transcend  its  real  design. 
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LIBEL  BY  A  MATERIAL-MAN,  IN  A  SUIT  IN  REM  AGAINST  THE 
SHIP  AND  FREIGHT. 

[The  remedy  of  the  material-man  against  the  ship,  as  likewise  in 
general  that  of  other  Uen-holders,  extends  also,  as  we  have  seen,  to 
the  freight  which  has  been  earned  by  the  ship,  but  has  not  yet  been 
paid  by  the  owner  or  consignee  of  the  cargo;  or  which,  having 
been  paid  to  the  master,  still  remains  in  his  hands.  And  ia  relation 
to  such  cases,  the  38th  Kule  provides  that  "  In  cases  of  mariners' 
wages,  or  bottomry  or  salvage,  or  other  proceedings  in  rem,  where 
freight  or  other  proceeds  of  property  are  attached  to  or  are  bound 
by  the  suit,  which  are  in  the  hands  or  possession  of  any  person,  the 
court  may,  upon  due  application  by  petition  of  the  party  interested, 
require  the  party  charged  with  possession  thereof  to  appear,  and 
show  cause  why  the  same  should  not  be  brought  into  court  to 
answer  the  exigency  of  the  suit,"  etc.  This  rule  furnishes  no  guide 
for  the  structure  of  that  part  of  the  hbel  which  relates  to  the  freight, 
and  I  have  not  met  with  any  precedent  of  such  a  libel.  It  is  pre- 
sumed, however,  that  the  suit  ought  to  be  described  in  the  intro- 
ductory part  of  the  libel  to  be  against  the  ship  and  freight,  and  to 
name  the  person  from  whom  the  freight  is  due,  or  in  whose  hands 
it  may  be.  The  libel,  it  is  supposed,  also,  ought  to  pray  process  of 
attachment  against  the  freight,  as  well  as  of  monition  to  the  person 
named,  to  show  cause  why  the  freight  should  not  be  applied  to  the 
satisfaction  of  the  libellant's  demand. 

The  rule  above  cited,  it  will  be  seen,  speaks  of  an  order  requiring 
the  freight  to  be  paid  into  court,  to  be  granted  "upon  due  applica- 
tion by  petition."  This  language  may  seem  to  infer  the  necessity,  in 
all  cases,  of  a  separate  and  distinct  petition  for  this  purpose.  But 
the  design  of  the  rule  doubtless  was  to  confer,  or  rather  to  recognize 
this  right  as  one  which  might  be  exercised  at  any  time  during  the 
pendency  of  the  suit;  and  if  some  reason  for  its  exercise  should 
appear  in  the  progress  of  the  suit,  which  did  not  exist,  or  was 
unknown,  at  its  commencement,  a  petition  would,  of  course,  be 
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necessary.  But  where  the  reason  exists,  and  is  known  in  the 
beginning,  it  is  presumed  that  the  "  petition  "  may  properly  be  em- 
bodied in  the  prayer  of  the  libel,  and  the  necessary  monition  be 
prayed  for  and  incorporated  in  the  original  process. 

The  following  precedent  is  drawn  according  to  these  views.] 

m  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of . 

A.  B.  of , ,  exhibits  this  his  libel,  against  the  ship   or  vessel 

Venus,  whereof  C.  D.  now  is  or  lately  was  master,  her  boats,  tackle, 
apparel  and  furniture,  and  also  against  the  freight  earned  by  the  said  ship 

and  due  from  E.  F.  of [here  state  the  residence  and  occupation  of  the 

person  from  whom  the  freight  is  due.  If  the  freight  has  been  paid  to  the 
master,  then  the  form  will  be,  and  also  against  the  freight  earned  by  the 
said  ship,  and  now  in  the  hands  of  the  said  0.  D.,  master  as  aforesaid],  and 
against  all  persons  lawfully  intervening  for  their  interest  therein,  in  a  cause 
of  contract,  civil  and  maritime.  And  thereupon  the  said  A.  B.  doth  allege 
and  articulately  propound  as  follows,  to  wit : 

First.  [The  same  as  in  the  first  precedent.] 

Second.  [The  same  as  in  the  first  precedent.] 

Third  That  the  said  repairs  [or  supplies]  were  so  made  [or  furnished]  by 
the  libellant,  on  the  credit  of  the  said  ship  and  her  earnings,  as  well  as  of 
the  owners  and  the  said  master  thereof ;  and  were  suitable,  proper  and 
necessary  for  the  purpose  of  enabling  the  said  ship  to  proceed  to  sea  with 
safety. 

Fourth.  [The  same  as  in  the  first  precedent.] 

Fifth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law  may  issue 
against  the  said  ship  Venus,  her  boats,  tackle,  apparel  and  furniture,  and 
also  against  the  said  freight  earned  by  the  said  ship ;  and  that  in  and  by 
the  said  process,  the  marshal  or  his  deputy  whosoever  may  be  commanded 
to  cite  and  admonish  the  aforesaid  E.  F.  [or  C.  D.  master  as  aforesaid]  to 
appear  before  this  honorable  court,  on  the  day  and  at  the  place  in  the  said 
process  for  that  purpose  to  be  inserted,  to  show  cause,  if  any  he  has,  why 
the  said  freight  should  not  be  paid  to  the  libellant  to  satisfy  his  aforesaid 
demand  [and  if  it  is  desired  to  have  the  freight  paid  into  court,  then  add  : 
and  also  to  show  cause,  if  any  he  has,  why  the  freight  so  due  from  him  the 
said  E.  F.,  or  in  the  hands  of  him  the  said  0.  D,,  should  not  be  forthwith 
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paid  into  the  registry  of  the  court,  there  to  remain  subject  to  the  further 
order  of  the  court]  ;  and  that  this  honorable  court  will  pronounce  for  the 
aforesaid  demand  of  the  libellant,  and  decree  the  same  to  be  paid,  with 
costs,  and  for  such  other  and  further  relief  and  redress  as  to  right  and 
justice  may  appertain,  and  as  this  court  is  competent  to  give  in  the  premises 
[and  if  the  libellant  sees  fit  to  propound  interrogatories,  then  add :  And 
further  that  the  said  C.  D.,  or  the  said  C.  B.  and  E.  F.,  or  other  person  or 
persons  intervening  for  his  or  their  interest,  may  be  required  to  answer  the 
interrogatories  hereunto  subjoined].     (Signed)  [&o.  as  in  the  first  precedent]. 


VI. 
LIBEL  IN  A  SUIT  IN  REM,  BY  A  MARINER,  FOR  WAGBS(a). 

IN  ADMIEALTY, 

To  the  Judge  of  ike  District  Court  of  the  United  States 

for  the  District  of . 

A.  B.,  of ,  late  mariner  on  board  the  ship  or  vessel  Frances,  now 

lying  at  the  port  of ,  in  the  district  aforesaid,  and  within  the  admiralty 

and  maritime  jurisdiction  of  this  honorable  court,  exhibits  this  his  libel 
against  the  said  ship  or  vessel,  whereof  C.  D.  now  is  or  lately  was  master, 
her  boats,  tackle,  apparel  and  furniture,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein,  in  a  cause  of  subtraction  of  wages,  civil 

(a)  The  preliminary  Summons  and  Certificate  may  be  as  follows : 

UNITED  STATES  OF  AMERICA, 

District  of ,  ss. 

To  C.  D.,  Master  of  the  Ship  [or  brig,  or  steamboat, 

etc.,  as  the  case  maybe]  called  the 

You  are  hereby  summoned  to  appear  before  me,  R.  S.,  Judge  of  the  United 

States  for  the  District  of [or,  justice  of  the  peace  in  and  for  the  county  of 

;  or,  a  commissioner  to  take  acknowledgments  of  bail,  afBdavits  and  depo- 
sitions, etc.],  at  my  office,  No.  — , street,  in  the  city  of [or  as  the  case 

maybe],  on the day  of ,  at — o'clock  in  the noon,  to  show 

cause,  if  any  you  have,  why  admiralty  process  should  not  issue  out  of  the  District 
Court  of  the  United  States  for  the  district  aforesaid,  against  the  above  named 
ship  [or  etc.  as  the  case  may  be],  whereof  you  are  master,  her  tackle,  apparel 
and  furniture,  to  answer  the  demand  of  A.  B.,  late  a  mariner  on  board  the  said 
ship  [or  etc.],  for  his  wages  as  such  mariner,  earned  on  her  voyage  from  tlje 

63 
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and  maritime.  And  thereupon  the  said  A.  B.  doth  allege  and  articulately 
propound  as  follows,  to  wit: 

First.  That  on  or  about  the day  of ,  A.  D. ,  the  said  ship 

or  vessel  Frances,  whereof  the  said  C.  D.  was  master,  being  then  in  the  port 

of ,  and  designed  on  a  voyage  upon  waters  within  the  admiralty  and 

maritime  jurisdiction  of  the  United  States,  and  of  this  honorable  court, 

to  wit,  from  the  said  port  of to ,  and  back  to  the  said  port  of 

(a),  he  the  said  C.  D.  did  ship  and  hire  the  Ubellant  to  serve  as  a 

port  of to  the  port  of ,  which  voyage  ended  on  the day  of 

[Or,  if  the  vessel  has  been  engaged  in  the  coasting  trade,  and  the  engagement  of 
the  mariner  was  not  for  a  single  specific  voyage,  then  say:  for  his  wages  for 
services  rendered  as  such  mariner  on  board  the  said  ship  [or,  etc],  between  the 
day  of ,  and  the day  of ] 

Given  under  my  hand,  this day  of ,  A.  D.  18 —      (Signed)  R.  S. 

I,  R.  S.,  Judge,  etc.  [or,  a  justice  of  the  peace,  etc.,  or,  a  commissioner,  etc., 
as  above],  do  hereby  certify  that  there  is,  in  my  opinion,  suflBcient  cause  of  com- 
plaint whereon  to  found  admiralty  process  at  the  suit  of  A.   B.  for  mariners' 

wages,  against  the  ship  [or,  etc.]  called  the ,  whereof  C.  D.  is  master,  her 

tackle,  apparel  and  furniture.    Dated  this day  of ,  18 —  R.  S. 

(a)  The  voyage  should,  of  course,  be  truly  described.    If  it  comprises  several 

foreign  ports,  they  should  be  named ;  as,  for  example,  from  the  said  port  of 

to  Liverpool ;  thence  to  any  other  port  in  the  Kingdom  of  Great  Britain  [or, 
thence  to  Rotterdam  in  the  Kingdom  of  Holland,  and  thence  back,  etc.].  So  if 
the  voyage  be  a  general  trading  voyage,  or  a  coasting  voyage,  it  should  be  so 
described;  as,  for  example,  from  Boston  to  the  Pacific,  Indian  and  Chinese 
oceans  or  elsewhere,  on  a  trading  voyage,  and  from  thence  back  to  Boston ;  or, 
on  a  coasting  voy^e  from  Portland  to  Eastport  in  the  State  of  Maine,  thence  to 
New-York,  thence  to  Alexandria,  thence  to  Norfolk  in  the  State  of  Virginia, 
thence  to  St.  Augustine  in  the  State  of  Florida,  thence  to  Charleston  in  South 
Carolina,  etc.,  etc.,  and  thence  to  Boston.     (See  The  Crusader,  Ware's  R.,  437.) 

There  are  other  descriptions  of  service,  also,  for  which  mariners  are  frequently 
hired.  I  refer  especially  to  engagements  to  serve  on  board  vessels  employed  in 
making  regular  trips  between  certain  specified  places,  for  the  conveyance  of 
passengers,  or  of  passengers  and  merchandise,  and  occupying  but  a  few  days ; 
as,  for  example,  between  Boston  and  New-Tork ;  and  vessels  employed  in  the 
domestic  carrying  trade,  from  the  port  to  which  they  belong,  to  various  other 
ports  or  places,  according  to  the  exigencies  of  commerce ;  as,  for  example,  from 
the  port  of  Bufialo,  to  Cleveland,  Sandusky,  Detroit,  or  other  places  on  the  great 
lakes.  In  such  cases,  seamen  are  usually  shipped,  not  for  a  single  trip  or  voyage, 
but  for  a  certain  period,  as  three  months,  or  for  the  season  of  navigation ;  or,  at 
the  rate  of  so  much  a  month,  so  long  as  they  shall  continue  to  serve ;  it  being 
understood,  in  the  latter  case,  that  they  may  quit  the  service,  or  may  be  dis- 
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mariner  on  board  the,  said  ship  for  and  during  the  said  voyage,  at  the  rate 

or  wages  of dollars  per  month ;  and  accordingly  on  or  about  the 

day  of  ,  the  libellant  entered  on  board  and  into  the  service  of  the 

said  ship,  in  the  capacity  and  at  the  monthly  wages  aforesaid,  and  signed 
the  usual  shipping  articles  or  mariner's  contract,  which,  for  greater  certainty, 
he  prays  may  be  produced  by  the  said  0.  D.  to  this  honorable  court(a). 

Second.  That  the  said  ship  having  taken  in  a  cargo  of  divers  goods  and 
merchandise,  proceeded  on  her  said  voyage  with  the  libellant  on  board,  and 

arrived  at  the  said  port  of on  or  about  the day  of ,  with  the 

said  cargo  on  board,  which  she  delivered  or  otherwise  disposed  of,  and  then 

proceeded  on  her  homeward  bound  voyage  to  the  said  port  of ,  where 

she  arrived  on  or  about  the day  of ,  with  the  libellant  on  board, 

charged,  at  any  reasonable  time.  In  such  cases  the  contract  must,  of  course, 
be  truly  set  forth.  Thus,  in  the  case  first  above  mentioned,  the  proper  form 
of  the  allegation  would  be  that  the  said  ship  or  vessel  Frances,  whereof,  etc., 
being  then  at,  etc.,  and  designed  to  be  employed  [or  being  employed]  in  per- 
forming regular  trips  on  the  high  seas,  and  within,  etc.,  from  the  port  of 

to  the  port  of ,  and  back  again,  for  the  conveyance  of  passengers  and  mer- 
chandise, he  the  said  C.  D.  did  ship  and  hire  the  libellant  to  serve  as  a  mariner 

on  board  the  said  ship,  for  and  during  the  period  of ,  at  the  rate  or  wages  of 

[or,  did  ship  and  hire,  etc.,  at  the  rate  or  wages  of ,  for  and  during 

such  period  as  the  libellant  should  continue  to  serve  as  such  mariner ;  and  so  of 
the  other  case  above  mentioned]. 

(a)  Contracts  with  mariners  to  serve  as  such,  are,  as  we  have  seen,  under 
certain  limitations,  required  by  law  to  be  in  writing ;  and  unless  they  are  so,  the 
mariner  is  entitled  to  recover  the  highest  rate  of  wages  paid  to  any  seaman  ship- 
ped for  the  voyage,  without  regard  to  any  mere  verbal  agreement  that  may  have 
been  entered  into.  It  sometimes  happens,  nevertheless,  that  seamen  are  shipped 
without  the  observance  of  this  injunction.  In  such  cases,  the  allegation  that  the 
libellant  signed  shipping  articles,  is,  of  course,  to  be  omitted,  and  the  contract 
may  be  stated  as  follows:  He  the  said  0.  D.  did  ship  and  hire  the  libellant  to 
serve  as  a  mariner  on  board  the  said  ship,  for  and  during  the  said  voyage ;  and, 

accordingly,  on  or  about  the day  of ,  the  libellant  entered  on  board  and 

into  the  service  of  the  said  ship,  in  the  capacity  aforesaid. 

The  second  article  will  require  no  variation.  The  third  article  may  be  as  fol- 
lows :  That  during  all  the  aforesaid  voyage,  the  libellant  well  and  truly  performed 
his  duty  on  board  the  said  ship  in  the  capacity  aforesaid,  and  was  obedient  to  all 
the  lawful  commands  of  the  said  master  and  other  officers  on  board  the  said  ship ; 
and  he  thereby  became  entitled  by  law  to  demand  and  receive,  and  well  and  truly 

deserved,  the  wages  of dollars  per  month  as  schedulate,  so  much  or  greater 

wages  having  been  paid  to  one  or  more  other  seamen  shipped  for  the  voyage 
aforesaid,  and  no  shipping  articles  or  mariners'  contract  having  been  signed  by 
the  libellant. 
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and  was  there  safely  moored ;  and  the  said  C,  D.  discharged  the  libellant 
from  the  service  of  the  said  ship,  without  paying  him  the  wages  due  to  him 
for  the  said  voyage  [or,  if  a  part  has  been  paid,  then  say,  except  the  sum  of 
],  though  often  applied  to  and  requested  to  pay  the  same. 

Third.  That  during  all  the  aforesaid  voyage,  the  libellant  well  and  truly 
performed  his  duty  on  board  the  said  ship  in  the  capacity  aforesaid,  and  was 
obedient  to  all  the  lawful  commands  of  the  said  master  and  other  officers  on 

board  the  said  ship,  and  well  and  truly  deserved  the  wages  of dollars 

per  month  as  schedulate. 

Fourth,  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law  may  issue 

against  the  said  ship  Frances,  her  boats,  tackle,  apparel  and  furniture,  and 

that  this  honorable  court  will  pronounce  for  the  wages  aforesaid,  and  decree 

the  same  to  be  paid  with  costs,  and  for  such  other  and  further  relief  and 

redress  as  to  right  and  justice  may  appertain  and  as  the  court  is  competent 

to  give  in  the  premises  [and  if  the  libellant  sees  fit  to  put  interrogatories, 

then  add :  and  further,  etc.,  as  in  the  first  precedent], 

(Signed)        A.  B.,  Libellant, 
G.  H.,  Proctor. 

On  the day,  etc.,  as  in  the  first  precedent. 

Interrogatories  referred  to  in  the  foregoing  Libel. 

1.  . 

2. . 

Schedule  to  which  the  foregoing  Libel  refers. 

Wages  from  the day  of ,  18 — ,  to ,  18 — ,  

months  and days,  at dollars  per  month         -         -  $ 

Deduct        -  $ 


VII. 

LIBEL  IN  A  SUIT  IN  PERSONAM,  B¥  A  MARINER,  FOR  "WAGES, 

AGAINST  THE  MASTER  OR  OWNER, 
m  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of . 

A.  B.  of ,  late  mariner  on  board  the  ship  or  vessel  Frances,  whereof 

C.  D.  now  is  or  lately  was  master  [or  if  the  suit  be  against  the  owner,  then 
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add :  and  E.  F.  of , ,  now  is  or  lately  was  owner],  exhibits  this  his 

libel  against  the  said  C.  D.  [or  E.  "F.],  in  a  cause  of  subtraction  of  wages, 
civil  and  maritime.  And  thereupon  the  said  A.  B.  doth  allege  and  articu- 
lately propound  as  follows,  to  wit: 

First.  That  on  about  the day  of ,  the  said  ship  or  vessel  Frances, 

whereof  the  said  0.  D.  was  then  master  [or  if  the  suit  be  against  the  owner, 
then  add :  and  the  said  E.  F.  was  then  owner],  being  then  in  the  port  of 

,  and  designed  on  a  voyage  upon  the  high  seas,  and  on  waters  within 

the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this 

honorable  court,  to  wit,  from  the  said  port  of to and  back  to  the 

said  port  of ,  he  the  said  0.  D.  master  as  aforesaid  did  ship  and  hire 

[or  if  the  suit  be  against  the  owner :  he  the  said  E.  F.  owner  as  aforesaid, 
did,  by  himself  or  by  his  agent,  ship  and  hire]  the  libellant  [etc.  as  in  the 
last  precedent  to  the  end  of  the  fourth  article,  and  then  add]  : 

Wherefore  the  libellant  prays  [etc.  as  in  the  second  precedent,  to  the  end 
thereof]. 

If  the  suit  be  against  tlie  ship  and  freight,  or  if  it  be  in  rem  and 
in  'personam,  as  it  may  be  for  wages,  the  pleader  will  find  the  fore- 
going precedents  a  sufficient  guide  in  framing  the  libel. 

If  the  suit  whether  in  rem  or  in  personam,  be  instituted  under  the 
act  of  February  26,  1845,  "  extending  the  jurisdiction  of  the  district 
courts  to  certain  cases  upon  the  lakes  and  navigable  waters  connect- 
ing the  same,"  the  pleader,  it  is  presumed,  will  find  little  difficulty, 
with  the  aid  of  the  two  last,  and  of  the  second  and  third  of  the 
preceding  precedents,  in  adapting  the  libel  to  the  case. 


VIII. 
LIBEL  IN  A  SUIT  IN  REM,  FOR  THE  NON-FULFILMENT  OF  A  CON- 
TBACT  OP  AFFREIGHTMENT  FOR  THE  CONVEYANCE  OF  GOODS 
IN  A  GENERAL  SHIP. 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  , 

A.  B.  of , ,  exhibits  this  his  libel  in  a  cause  of  contract  civil 

and  maritime,   against  the  ship  or  vessel  Mary,  now  lying  at  the  port  of 
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,  in  the  district  aforesaid,  and  within  the  admiralty  and  maritime  juris- 


diction of  this  honorable  court,  whereof  C.  D.  now  is  or  lately  was  master, 
her  boats,  tackle,  apparel  and  furniture,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein.  And  thereupon  the  said  A.  B.  doth 
allege  and  articulately  propound  as  follows,  to  wit : 

First,  That  on  or  about  the  ■ day  of ,  the  said  ship  or  vessel 

Mary,  whereof  the  said  C.  D.  was  master,  being  then  in  the  port  of , 

and  designed  on  a  voyage  upon  the  high  seas,  and  on  waters  within 
the  admiralty  and   maritime  jurisdiction  of  the  United  States  and  of  this 

honorable  court,  to  wit,  from  the  said  port  of to  ,  the  libellant 

being  the  owner  of  [here  describe  the  goods  shipped,  as,  for  example,  five 

hundred  barrels  of  wheaten  flour],  of  the  value  of ,  made  a  contract 

with  the  said  C.  D.  as  such  master,  whereby  he  agreed,  in  consideration  of 

certain  freight,  to  convey  the  said  flour  from  the  said  port  of to 

aforesaid,  a,nd  there  to  deliver  the  same  in  good  order  and  condition,  to 

,  saving  and  excepting  only  such  loss  and  damage  as  might  happen 

by  perils  of  the  seas(a)  ;  and  that  the  libellant,  on  the  same  day,  delivered 
to  the  said  master  the  said  flour  in  good  order,  and  received  from  him  a  bill 
of  lading  therefor(i). 

Second.  That  the  said  ship  shortly  afterwards  departed  on  her  said  voyage ; 
but  the  said  C.  D.  master  as  aforesaid,  not  regarding  his  duty  in  that  respect, 
nor  his  promise  and  undertaking  to  convey  and  deliver  the  said  flour  as 
aforesaid,  did  not  so  convey  and  deliver  the  same  (although  no  danger  of 
the  seas  prevented  him  from  so  doing) ;  but  on  the  contrary  thereof,  so 
negligently  and  carelessly  conducted  himself  with  respect  to  the  said  flour, 
that  by  and  through  the  mere  carelessness,  negligence  and  improper  conduct 
of  the  said  C.  D.  and  his  mariners  and  servants,  the  said  flour  became  and 
was  wholly  lost  to  the  libellant  [or  wetted  and  greatly  damaged,  as  the  case 
may  be](c) ;  by  reason  whereof  the  libellant  has  sustained  damage  to  the 
amount  of ,  for  which  he  claims  reparation  in  this  suit. 

(a)  When  there  is  a  bill  of  lading,  this  exception  should,  of  course,  be  stated 
as  it  is  expressed  in  the  bill  of  lading. 

(6)  Sometimes,  especially  in  coasting  voyages,  there  is  no  bill  of  lading ;  and 
when  this  is  the  case,  the  last  allegation  is,  of  course,  to  be  omitted. 

(c)  This  very  summary  statement  of  the  breach  of  the  contract  is  believed  to 
be  Buf&Gient ;  but  it  may,  nevertheless,  in  some  cases,  be  advisable  to  narrate 
the  circumstances  which  attended  the  disaster  by  which  the  loss  or  damage  was 
occasioned ;  as  that  the  ship,  soon  after  leaving  port,  sprung  a  leak,  whereby 
the  goods  were  wetted,  and  spoiled  or  damaged  ;  or  that  she  ran  upon  a  sandbar 
or  reef,  or  was  stranded  on  a  certain  shore,  and  that  the  goods  were  consequently 
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Third.  That  all  and  singular  the  premises  are  true. 
Whereifore  the  libellant  prays  [etc.  as  in  the  first  precedent]. 

If  the  suit  be  in  personam  against  tlie  master  or  owner,  the  pleader, 
it  is  hoped,  will  find  it  an  easy  matter,  with  the  last  and  preceding 
precedents  before  him,  to  frame  the  libel. 


IX. 

LIBEL  IN  A  SUIT  IN  REM,  ON  A  CHAETER-PAETY,  BY  THE  OWNER, 
AGAINST  THE  CARGO,  FOR  THE  STIPULATED  FREIGHT  OR  HIRE 
OF  THE  SHIP. 

[This  suit  can  be  maintained,  it  will  be  remembered,  only  when 
the  absolute  or  general  owner  continues  owner  for  the  voyage. 
When,  by  the  terms  of  the  charter-party,  the  charter  is  constituted 
owner  for  the  voyage,  he,  being  thus,  'pro  hac  vice,  substituted  in 
place  of  the  general  owner,  may,  in  like  manner,  maintain  a  suit  in 
rem,  for  the  freight  of  merchandise  belonging  to  a  sub-shipper. 

In  the  case  of  Certain  Logs  of  Mahogany,  2  Sumner's  E.,  600  - 
602,  Mr.  Justice  Stoet  assumes  that  the  lien  of  the  ship-owner  on 
the  cargo,  for  freight,  continues  only  so  long  as  he  retains  possession 
of  the  cargo;  and  consequently  that  a  stipulation  in  a  charter-party 

thrown  or  were  washed  overboai-d;  or  that  she  came  in  collision  with  another 
vessel,  whereby  she  was  caused  to  leak,  and  the  goods  were  lost  or  injured ;  or 
that  the  goods  were  stolen  or  embezzled  by  the  crew  at  sea,  or  by  others  in  port. 
But  as  all  the  disasters  above  mentioned  (except  the  last)  may  fall  under  the  de- 
nomination of  perils  of  the  seas,  the  statement  of  their  occurrence  ought  to  be 
accompanied  with  the  charges  of  negligence  or  of  misconduct  on  which  the 
libellant  relies  to  show  that  they  are  not,  under  the  actual  circumstances  of  the 
case,  to  be  so  regarded :  as  that  the  ship  was  unseaworthy,  by  reason  of  not 
being  stanch  and  tight  when  she  left  port,  or  of  not  having  been  provided  with 
necessary  charts,  or  not  properly  manned  or  sufficiently  tackled  or  appareled ; 
or  that  she  deviated  from  her  course,  or  did  not  keep  a  good  lookout,  or  was 
otherwise  carelessly  or  unskilfully  managed ;  or  that  the  goods  were,  by  the 
direction  of  the  master,  and  without  the  consent  or  knowledge  of  the  libellant, 
stowed  on  deck ;  and  the  like. 
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for  the  payment  of  the  freight  on,  or,  at  any  rate,  within  a  specified 
number  of  days  after,  the  delivery  of  the  cargo  to  the  shipper  or  his 
consignee,  would  operate  as  a  waiver  of  the  lien.  He  shows,  how- 
ever, at  the  same  time,  that  although  the  shipper  cannot  ordinarily 
insist  on  a  delivery  of  the  goods  to  him  until  the  freight  or  hire  is 
paid  or  secured,  according  to  the  terms  of  the  agreement,  yet,  that  on 
the  other  hand,  the  ship-owner  is  not  at  liberty  to  insist  that  the  goods 
shall  not  he  landed  before  such  payment  is  made  or  such  security  is 
given;  but  that  on  the  contrary,  the  shipper  has  a  right,  as  it  would 
seem,  by  the  maritime  law,  to  insist  upon  examining  the  goods,  after 
they  are  unUvered,  in  order  to  ascertain  whether  they  are  damaged 
or  not,  before  he  makes  himself  liable  at  all  events  for  the  freight. 
An  unlivery  of  the  cargo,  is,  therefore,  in  all  cases,  perfectly  proper; 
but  unless  the  lien  thereon,  for  freight  or  hire,  has  been  waived,  the 
ship-owner  has  a  right,  notwithstanding,  to  detaia  the  cargo  in  his 
custody,  until  the  freight  or  hire  shall  have  been  paid  or  secured. 
The  modem  Code  of  Commerce  of  France  (liv.  2,  tit.  8,  art.  306) 
contains  a  provision  to  this  effect.  It  declares  that  the  master  can- 
not retain  the  merchandise  on  board  his  vessel,  for  default  of  pay- 
ment of  its  freight ;  but  he  may,  at  the  time  of  unlading,  insist  on 
the  deposit  of  it  in.  the  hands  of  a  third  person,  until  such  payment. 
Mr.  Justice  Story  quotes  this  provision  as  in  substantial  accordance 
with  what  he  understands  to  be  the  general  maritime  law  upon  the 
subject.  This  libel  is  intended  to  be  framed  in  conformity  with  this 
view  of  the  law.  The  preservation  of  the  lien,  it  wiU.  be  seen, 
involves  some  practical  inconveniences,  which  the  Commercial  Code 
of  France  ^ims  to  diminish,  by  the  further  provision  that  the  lien  for 
freight  shall  continue  for  the  space  of  fifteen  days  after  the  delivery 
of  the  goods,  provided  they  have  not  passed  into  the  hands  of  third 
persons  (liv.  2,  tit.  8,  art.  307).  This  provision  supersedes  the 
necessity  of  insisting  on  the  right  of  retention,  except  under  circum- 
stances demanding  extraordinary  precaution.] 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of . 

A.  B.  of ,  ,  exhibits  this  his  libel  against  [here  describe   the 

goods  proceeded  against,  as,  for  example,  ten  bales  of  blue  broadcloths,  ten 
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boxes  of  steel  cutlery,  etc.],  lately  laden  on  board  the  ship  Eliza,  wbereof 

C.  D.  now  is  or  lately  was  master,  and  which  said  [broadcloths  or 

cutlery,  or,  as  the  case  may  be]  are  now  in  the  hands  of  I.  J.  [or  in  the 

custody  of  the  master,  or  of  the  libellant,  as  the  case  may  be],  at in 

the  district  aferesaid,  and  within  the  admiralty  and  maritime  jurisdiction  of 
this  honorable  court,  and  against  all  persons  lawfully  intervening  for  their 
interest  therein,  in  a  cause  of  contract  civil  and  maritime.  And  thereupon 
the  said  A.  B.  doth  allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  on  the day  of ,  at  ,  the  libellant,  being  the 

owner  of  said  ship  Eliza,  by  a  certain  charter-party  of  the  affreightment 
(a  copy  whereof  is  hereto  annexed)  then  and  there  made  and  concluded  be- 
tween him,  the  libellant,  of  the  one  part,  and  G.  H.,  of , ,  of  the 

other  part,  did  let  to  freight  the  aforesaid  ship,  whereof  the  said  0.  D.  was 
then  master,  with  the  appurtenances  to  her  belonging,  for  a  voyage  on  the 
high  seas,  and  on  waters  within  the  admiralty  and  maritime  jurisdiction  of 

the  United  States  and  of  this  honorable  court,  to  wit,  from  the  port  of 

to ,  and  back  again  to  the  aforesaid  port  of . 

Second.  That  the  libellant,  in  and  by  the  said  charter-party,  and  for 
the  consideration  thereinafter  mentioned,  covenanted  and  agreed  with  the 
said  G.  H.,  that  the  aforesaid  ship,  in  and  during  the  voyage  aforesaid, 
should  be  tight,  stanch  and  strong,  and  suflSciently  tackled  and  apparelled 
with  all  things  necessary  for  such  a  voyage ;  and  that  it  should  be  lawful  for 

the  said  G.  H.,  his  agents  or  factors,  as  well  at  the  port  of aforesaid  as 

at aforesaid,  to  load  and  put  on  board  the  said  ship  loading  of  such 

goods  and  merchandise  as  they  should  think  proper,  contraband  goods 
excepted. 

Third.  That  in  consideration  of  the  premises  in  the  said  charter-party 
expressed  and  hereinbefore  stated,  the  said  G.  H.,  thereby  agreed  to  pay  to 
the  libellant  for  the  freight  and  hire  of  the  said  ship  and  appurtenances,  the 

sum  of dollars  per  month,  and  so  in  proportion  for  a  less  time,  so  long 

as  the  said  ship  should  be  continued  in  the  aforesaid  service,  in days 

after  her  return  to  the  said  port  of ,  or,  in days  after  the  said 

voyage  shall  be  otherwise  in  any  manner  whatsoever  determined,  and  notice 
thereof  to  the  libellant.  And  the  said  G.  H.,  in  and  by  the  said  charter- 
party,  further  agreed  to  pay  the  charge  of  victualing  and  manning  the  said 
ship,  and  all  port  charges  and  pilotage  during  the  aforesaid  voyage,  and  to 
deliver  the  said  ship  on  her  return  to  the  libellant  or  his  order.  All  which, 
by  the  said  charter-party,  a  copy  whereof  is  hereunto  annexed,  reference 
being  thereunto  had,  will  fully  appear, 

64 
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Fourth.  That  afterwards,  to  wit,  on  the day  of ,  the  said  vessel 

being  then  and  there  tight,  stanch  and  strong,  and  every  way  properly 
fitted  and  manned  for  the  voyage,  in  the  aforesaid  charter-party  mentioned, 
the  said  0.  D.,  master  as  aforesaid,  did  then  and  there,  at  the  instance  of 
the  said  G.  H.,  receive  and  take  on  board  the  said  ship  a  full  cargo  of  lawful 

goods,  and  immediately  thereafter  set  sail  and  proceeded  to aforesaid, 

where,  on  his  arrival,  he  duly  delivered  the  whole  of  the  sa,id  cargo  to  the 
agents  or  consignees  of  the  said  G.  J[. 

Fifth.  That  afterwards,  to  wit,  on  the day  of ,  at afore- 
said, the  said  C.  D.,  master  as  aforesaid,  atthe  instance  of  the  said  G.  H.,  or 
his  agent,  took  on  board  the  said  ship  another  full  cargo  of  lawful  goods 
consisting  of  ^—  hereinbefore  mentioned,  and  immediately  thereafter  set 

sail  and  proceeded  thence  to  the  aforesaid  port  of ,  where  he  arrived 

on  the day  of ,  and  immediately  gave  notice  of  the  arrival  of  the 

said  ship  and  cargo  to  the  said  G.  H.,  and  proceeded  to  unload  the  said 
cargo ;  and  for  the  purpose  of  preserving  and  maintaining  the  lien  or  privi- 
lege of  the  libellant  therefor,  the  said  master  deposited  the  same  in  the  hands 
of  the  aforesaid  I.  J.,  to  be  by  him  retained  until  the  aforesaid  freight  or  hire 
should  be  paid  or  secured,  and  who  still  retains  the  same  in  his  custody  [or, 
if  the  fact  be  so,  then  say:  and  for  the  purpose,  etc., the  said  master  retained 
and  still  retains  the  custody  of  the  same ;  or,  for  the  purpose,  etc.,  the  libel- 
lant took  the  same  into  his  custody,  and  still  retains  the  same]. 

Sixth.  That  the  libellant  has  always,  since  the  making  of  the  aforesaid 
charter-party,  well  and  truly  performed  and  kept  all  and  singular  the  covenants 
and  undertakings  by  the  said  charter-party  required  to  be  performed  and 
kept  on  his  part ;  and  has,  at  all  times  since  the  arrival  of  the  said  ship  at 

the  port  of ■  aforesaid,  been  ready,  and  still  is  ready,  to  deliver  the  said 

cargo,  or  cause  the  same  to  be  delivered  to  the  said  G.  H.,  on  his  paying  or 
securing  the  aforesaid  freight  or  hire  of  the  said  ship. 

Seventh.  That  the  said  G.  H.  has  not  paid  to  the  libellant  the  aforesaid 
freight  or  hire,  nor  any  part  thereof,  although  often  requested  to  do  so,  but 
on  the  contrary  utterly  neglects  and  refuses  to  pay  the  same, 

Fighth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  process,  in  due  form  of  law,  may  issue 
against  the  said  cargo ;  and  that  this  honorable  court  will  pronounce  for  his 
aforesaid  demand  [etc.,  as  in  the  first  precedent]. 

[A  copy  of  the  charter-party  is  to  be  annexed  to  the  libel.  The 
form  of  the  instrument  on  which  the  foregoing  precedent  is  supposed 
to  be  framed,  is  as  follows]  : 
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TMs  CHAETER-PARTT  of  affreiglitment,  indented,  made,  and  fully  concluded 

upon  this day  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and ,  between  A.  B.  of ,  owner  of  the  good  ship  Eliza,  of 

the  burthen  of tons  or  thereabouts,  now  lying  in  the  harbor  of , 

whereof  C.  D.  is  at  present  master,  on  the  one  part,  and  Gr.  H.,  of ,  on 

the  other  part,  witnbsseth,  that  the  said  A.  B.  for  the  consideration  herein- 
after mentioned,  hath  letten  to  freight  the  aforesaid  ship  with  the  appurten- 
ances to  her  belonging,  for  a  voyage  to  be  made  by  the  said  G.  H.  from  the 

port  of ,  to and  back  again  to  the  said  port  of ,  where  she  is 

to  be  discharged  (the  danger  of  the  seas  excepted) :  And  the  said  A.  B., 
doth  by  these  presents  covenant  and  agree  with  the  said  G.  H.,  in  manner 
following,  that  is  to  say,  that  the  said  G.  H.  in  manner  following,  that  is  to 
say,  that  the  said  ship,  in  and  during  the  voyage  aforesaid,  shall  be  tight, 
stanch  and  strong,  and  suflBciently  tackled  and  apparelled  with  all  things 
necessary  for  such  a  vessel  and  voyage ;  and  that  it  shall  and  may  be  lawful 

for  the  said  G.  H.,  his  agents  or  factors,  as  well  at  the  said  port  of as 

at aforesaid,  to  load  and  put  on  board  the  said  ship,  loading  of  such 

goods  and  merchandise  as  he  shall  think  proper,  contraband  goods  excepted. 

In  consideration  whereof,  the  said  G.  H.  doth  by  these  presents  agree 
with  the  said  A.  B.  well  and  truly  to  pay,  or  cause  to  be  paid  unto  him,  the 
said  A.  B.,  in  full  for  the  freight  or  hire  of  the  said  ship  and  appurtenances, 

the  sum  of per  month,  and  so  in  proportion  for  a  less  time,  so 

long  as  the  said  ship  shall  be  continued  in  the  aforesaid  service,  in days 

after  her  return  to  the  said  port  of ,  or  in days  after  the  said  voyage 

shall  be  otherwise  in  any  manner  whatsoever  determined,  and  notice  thereof 
to  the  said  A,  B.  And  the  said  G.  H.  doth  agree  to  pay  the  charge  of 
victualing  and  manning  the  said  ship,  and  all  port  charges,  pilotage  during 
said  voyage ;  and  to  deliver  the  said  ship,  on  her  return  to  the  said  port  of 
,  to  the  said  A.  B.  or  his  order. 

And  to  the  true  and  faithful  performance  of  all  and  singular  the  covenants, 
payments  and  agreements  aforementioned,  each  of  the  parties  aforementioned 
binds  and  obligates  himself,  his  executors  and  administrators,  in  the  penal 
sum  of dollars,  firmly  by  these  presents. 

In  witness  whereof,  the  parties  aforesaid  have  hereunto  interchangeably 
set  their  hand  and  seals,  the  day  and  year  above  written. 
Signed,  sealed  and  delivered,  "i  (Signed) 

in  presence  of  V  A.  B. 

)  G.  H; 
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X. 

LIBEL  IN  A  SUIT  IN  REM,  BY  A  SHIP-OWNER,  AGAINST  THE  CARGO 

OR  GOODS  TRANSPORTED,  FOR  THE  FREIGHT  THEREOF. 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  Disiriet  of . 

A.  B.  of ,  ,  exhibits  this  his  libel,  against  [here  describe  the 

goods  proceeded  against,  as,  for  example,  twenty  tons  of  Liverpool  coal,  or 
bar  iron ;  or  five  boxes  of  figured  muslins,  or  of  silks],  lately  laden  on  board  , 
the  barque  Margaret,  whereof  CD.  now  is  or  lately  was  master;   which 

said [coal,  iron,  muslins,  silks,  or  as  the  case  may  be]  are  now  in  the 

hands  of  I.  J.  [or  in  the  custody  of  the  said  master,  or  of  the  libellant,  as 

the  case  may  be],  at in  the  district  aforesaid,  and  within  the  admiralty 

and  maritime  jurisdiction  of  this  honorable  court ;  and  against  all  persons 
lawfully  intervening  for  their  interest  therein,  in  a  cause  of  contract  civil  and 
maritime.  And  thereupon  the  said  A.  B.  doth  allege  and  articulately  pro- 
pound, as  follows,  to  wit : 

First.  That  on  or  about  the day  of ,  the  said  barque  Margaret, 

whereof  the  said  C.  D.  was  master,  and  the  libellant  was  and  still  is  the 
owner  [or  charterer],  being  at  the  port  of  Liverpool,  in  the  Kingdom  of 
Great  Britain,  and  bound  to  New- York,  the  said  master,  at  the  request  of 
G.  H.,  of  the  city  of  Liverpool,  merchant,  agreed  to  receive  and  take  on 

board  the  said  barque  the  aforesaid ,  and  to  convey  the  same  to  New-- 

York  aforesaid,  and  there  to  deliver  the  same  in  the  like  good  order  in  which 

the  said were  received  on  board,  to  E.  P.,  merchaht,  there  residing ; 

he  the  said  E.  F.  paying  the  usual  and  customary  freight  thereon  [or,  if  the 
sum  to  be  paid  was  agreed  upon  at  the  time  of  the  shipment :  he  the  said 

E.  P.  paying  as  and  for  the  freight  thereon  the  sum  of ],  \he  dangers 

of  the  seas  excepted ;  for  which  said ,  the  said  master  gave  to  the  said 

G.  H.  a  bill  of  lading. 

Second.  That  afterwards,  to  wit,  on  or  about  the  said day  of , 

at  the  port  of  Liverpool  aforesaid,  the  said  C.  D.,  master  as  aforesaid,  in 
pursua.nce  of  the  said  agreement,  did  receive  and  take  on  board  the  said 

barque  the aforesaid,  and  immediately  [or  soon]  thereafter  set  sail  and 

proceeded  to  New-York  aforesaid,  where  he  arrived  with  the  said in 

good  order,  on  board,  on  the day  of ,  and  immediately  gave  notice 

to  the  said  I.  J.  of  the  arrival  of  the  said  barque,  and  of  the aforesaid 

so  laden  on  board  thereof,  and  offered  to  deliver  the  said to  the  said 
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L  J.  upon  the  payment  of  the  freight  due  thereon  according  to  the  aforesaid 
agreement. 

Third.  That  afterwards,  to  wit,  on  the day  of ,  the  said  freight 

not  having  in  the  mean  time  been  paid  or  secured  [or,  that  afterwards,  to 
wit,  on,  etc.,  the  said  I.  J.  having  declined,  or  having  refused  to  pay  the  said 
freight ;  or  having  declined  or  having  refused  to  pay  the  said  freight  until 

the  said  had  been  landed,  and  an  opportunity  thereby  aflForded  to 

inspect  the  same,  for  the  purpose  of  ascertaining  whether  any  damage  had 
been  done  thereto  during  the  voyage],  he  the  said  C.  D.,  master  as  aforesaid, 

proceeded  to  unload  the  said ;  and  to  the  end  that  the  lien  or  privilege 

of  the  libellant  thereupon  might  not  be  lost,  the  said  master  deposited  the 
same  in  the  hands  of  the  aforesaid  I.  J.,  to  be  by  him  retained  until  the 
aforesaid  freight  should  be  paid  or  secured,  and  who  still  retains  the  same 
in  his  custody  [or  if  the  fact  be  so,  then  say :  and,  to  the  end,  etc.,  the  said 
master  retained,  and  still  retains  the  same  in  his  custody ;  or  to  the  end, 
etc.,  the  libellant  took  the  same  into  his  custody,  and  still  retains  the  same]. 

[Fourth.  That  the  usual  and  customary  freight  for  the  conveyance  of 

(here  specify  the  goods  on  account  of  which  freight  is  claimed)  from 

Liverpool  to  New-York,  at  the  time  of  the  making  of  the  aforesaid  agree- 
ment, was]  (a). 

Fifth.  That  the  said  E.  F.,  the  consignee  as  aforesaid  of  the  said , 

hath  not  paid  to  the  libellant  the  said  freight  nor  any  part  thereof,  etc.  [as 
in  the  last  precedent,  to  the  end  thereof]. 

[Suits  like  those  to  wMch  the  two  last  precedents  relate,  may 
also  be  maintained  by  the  master,  as  the  agent  of  the  ship-owner 
or  charterer.  Suits  for  the  like  purpose  may  also  be  prosecuted  in 
personam,  against  the  shipper.  With  the  aid  of  the  foregoing  pre- 
cedents, there  vnll  be  little  difficulty  in  framing  the  libels  in  such 
suits.] 

(a)  If  the  Bum  to  be  paid  for  freight  was  specifically  agreed  upon,  this  article 
ought  to  be  omitted,  and  the  stipulated  sum  stated. 
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XI. 

LIBEL  IN  A  SUIT  IN  REM,  ON  A  BOTTOMRY  BOND  GIVEN  BY 
THE  MASTER,  AGAINST  THE  SHIP;  OR  AGAINST  THE  SHIP  AND 
FREIGHT ;  OR  AGAINST  THE  SHIP,  FREIGHT  AND  CARGO. 

[The  master  has  no  authority,  as  we  have  seen,  to  hind  his  owner 
personally  by  a  bottomry  contract ;  and  therefore  no  suit  in  personam 
against  the  owner  can  be  maiataiaed  on  such  a  bottomry  bond  given 
by  the  master.] 

IN  ADMmALTY. 

To  the.  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of . 

A.  B,  of  Marseilles,  in  tte  Eepublic  of  France,  merchant,  exhibits  this 

his  libel  against  the  brig  Juliet,  now  lying  in  the  harbor  of in  the  said 

district,  and  within  the  admiralty  and  maritime  jurisdiction  of  this  honorable 
court  (whereof  C.  D.  now  is  or  lately  was  master),  her  boats,  tackle,  apparel 
and  furniture  [if  the  freight,  or  the  freight  and  cargo,  as  well  as  the  bottom, 
are  hypothecated,  then  add :  and  against  the  freight  earned  by  the  said  brig 
in  the  voyage  hereinafter  mentioned ;  or,  against  the  freight,  etc.,  and  the 
cargo  hereinafter  mentioned,  now  (or  lately)  laden  on  board  the  said  brig], 
and  against  all  persons  lawfully  intervening  for  their  interest  therein,  in  a 
cause  of  bottomry,  civil  and  maritime.  And  thereupon  the  said  A.  B.  doth 
allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  on  or  about  the day  of ,  while  the  said  brig  Juliet 

was  in  the  Gulf  of  Lyons,  on  her  voyage  from  New- York  to  Marseilles 
aforesaid,  the  S3,id  G.  D.  then  being  master  of  the  said  brig,  she  encountered 
a  severe  gale,  whereby  she  sustained  serious  damage  in  her  hull,  sails  and 
rigging,  and  two  days  thereafter  entered  the  harbor  of  Marseilles  aforesaid 
in  a  disabled  state :  that  the  said  C.  D.  being  under  orders  to  take  in  a  cargo 
at  that  port  without  delay,  and  to  return  therewith  to  New- York  aforesaid, 
it  became  and  was  his  duty  forthwith  to  repair  and  refit  the  said  brig,  so  as 
to  enable  him  safely  to  undertake  the  execution  of  his  aforesaid  orders ;  that 
being  in  want  of  the  funds  necessary  for  this  purpose,  amounting  to  the  sum 
of  three  thousand  dollars,  and  having  no  other  means  of  procuring  the  same, 
he  the  said  0.  D.,  master  as  aforesaid,  borrowed  the  aforesaid  sum  of  the 
libellant  on  bottomry,  at  the  rate  of  twelve  per  centum  premium  on  the 
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voyage  aforesaid,  designed  from  Marseilles  to  New- York ;  wbioli  said  sum 
was,  by  the  libellant,  accordingly  advanced  to  the  said  C,  D.  for  the  purpose 
aforesaid. 

Second.  That  in  consideration  of  the  said  sum  of  money  so  advanced,  he 
the  aforesaid  C.  D.  by  a  certain  bond  or  instrument  of  bottomry,  bearing 

date  at  Marseilles  aforesaid,  the day  of ,  by  him  duly  executed  in 

the  presence  of  two  credible  witnesses,  who  respectively  subscribed  their 
names  thereto  as  witnesses  to  the  due  execution  thereof,  bound  the  said  brig, 
her  boats,  tacHe,  apparel  and  furniture  [and  (if  the  fact  be  so)  also  the 
freight  which  should  become  due  for  the  aforesaid  voyage ;  or  the  freight, 
etc.,  and  also  the  cargo  on  board  the  said  brig],  for  the  payment  of  the 
aforesaid  sum  of  three  thousand  dollars,  together  with  the  aforesaid  premium 
thereon,  amounting  in  the  whole  to  the  sum  of  three  thousand  three  hun- 
dred and  sixty  dollars,  at  or  before  the  expiration  of  five  days  after  the  safe 
arrival  of  the  said  brig  at  her  moorings  in  the  harbor  of  New- York ;  a  copy 
of  which  bond  is  hereunto  annexed. 

Third.  That  the  said  brig  having,  by  means  of  the  said  loan,  been  fitted 
for  sea,  proceeded  with  a  cargo  on  board  [if  the  cargo  is  hypothecated,  it 
would  be  proper  here  to  describe  it,  as  thus :  consisting  of ],  to  New- 
York  aforesaid,  where  she  arrived  in  safety  on  or  about  the day  of . 

Fourth.  That  the  aforesaid  sum  of  three  thousand  three  hundred  and 
sixty  dollars  has  not,  nor  has  any  part  thereof,  been  paid  to  the  libellant,  nor 
to  any  other  person  authorized  to  receive  the- same  in  his  behalf,  although  the 
said  C.  D.  has  often  been  requested  to  pay  the  same. 
Fifth.  That  all  and  siugular  the  premises  are  true. 
Wherefore  the  libellant  prays  [etc.,  as  in  the  preceding  precedents]. 

FoEM  OF  THE  Bottomry  Bond  on  which  the  foregoing  Libel  is  supposed 

TO  be  founded. 

Know  all  men  by  these  presents,  That  1,  C.  D.,  master  of  the  brig 

Juliet  of  New-York,  of  the  burthen  of tons,  now  at  her  moorings  in 

the  harbor  of  Marseilles,  in  the  Eepublio  of  France,  for  myself,  and  G.  H. 
of  New  York,  merchant,  owner  of  the  said  brig,  am  bound  to  A.  B.  of 
Marseilles  aforesaid,  merchant,  in  the  sum  of  six  thousand  dollars;  for  the 
payment  of  which  sum  to  the  said  A.  B.,  his  executors,  administrators  or 
assigns,  I  bind  myself,  my  heirs,  executors  and  administrators,  firmly  by 
these  presents.  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this day  of . 

Whereas  the  above  bound  C.  D.  hath  taken  up  and  received  of  the  said 
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A.  B.  the  full  and  just  sum  of  three  thousand  dollars  upon  the  bottomry  of 
the  said  brig  Juliet,  whereof  the  said  C.  D.  is  now  master,  at  the  rate  of 
twelve  per  centum  premium  for  the  voyage  from  the  port  of  Marseilles 
aforesaid  to  New- York,  for  the  purpose  of  enabling  him  the  said  C.  D.  to 
procure  the  necessary  repairs  for  the  said  brig,  to  fit  her  for  sea,  and  he 
being  destitute  of  the  funds  necessary  therefor,  and  unable  by  any  other 
means  to  obtain  the  same ;  in  consideration  whereof  the  usual  risks  of  the 
seas,  rivers,  fires,  enemies  and  pirates,  are  to  be  on  account  of  the  said  A. 

B.  For  the  further  security  of  the  said  A.  B.,  the  said  C.  D.,  as  such  master, 
doth  by  these  presents  mortgage,  hypothecate  and  assign  over  to  the  said 
A.  B.,  his  executors,  administrators  and  assigns,  the  said  brig,  her  boats, 
tackle,  apparel  and  farniture  [her  freight ;  or,  her  freight,  and  also  her 
cargo  on  board] ;  and  it  is  hereby  declared  that  the  said  brig  Juliet  [and 
her  freight ;  or,  her  freight  and  cargo]  is  [or  are]  thus  assigned  over  for  the 
security  of  the  aforesaid  moneys  so  advanced  to  the  said  C.  D.,  and  shall  be 
delivered  to  no  other  use  or  purpose  whatever,  until  payment  of  this  bond 
is  made,  with  the  premium  due  thereon. 

Now  THE  CONDITION  of  this  obligation  is  such,  that  if  the  above  bound 

C.  D.,  his  heirs,  executors,  or  administrators,  shall  and  do  well  and  truly 
pay  to  the  said  A.  B.  or  to  his  attorney  in  New-York  legally  authorized  to 
receive  the  same,  his  executors,  administrators  or  assigns,  the  fiill  and  just 
sum  of  three  thousand  dollars,  being  the  principal  of  this  bond,  together 
with  the  premium  which  shall  become  due  thereupon,  at  or  before  the  ex- 
piration of  five  days  after  the  safe  arrival  of  the  said  brig  at  her  moorings 
in  the  harbor  Of  New- York ;  or  in  case  of  the  loss  of  the  said  brig,  such 
average  as  by  custom  shall  become  due  on  the  salvage  ;  then  this  obligation 
to  be  void,  and  of  no  efiect :  otherwise  to  remain  in  full  force  and  virtue. 
Signed,  sealed,"  and  delivered  (Signed)  C.  D.  [Seal.] 

in  presence  of 
J.K.;  L.  M. 


xn. 
LIBEL  IN  A  SinT  IN  REM,  FOR  PILOTAGE. 

[The  subject  of  pilotage  being  regulated,  as  we  have  seen,  by 
the  laws  of  the  several  states,  sanctioned  and  adopted  by  an  act  of 
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Congress,  the  libel  must,  of  course,  be  so  framed  as  to  sbow  that 
the  libellant  is  entitled  to  the  compensation  he  seeks,  according  to 
the  particular  laws,  if  any,  under  which  the  service  was  performed. 
If  it  was  rendered  on  waters  through  which  none  but  licensed  pilots 
could  in  such  a  case  be  lawfully  employed,  the  libel  must  allege 
that  the  Hbellant  was  duly  licensed.  If  the  right  to  compensation, 
or  the  rate  of  compensation  depends,  in  the  case  of  an  inward 
bound  vessel,  on  the  place  where  the  libellant  came  on  board,  or 
upon  the  tonnage  or  draft  of  the  vessel,  or  other  circumstances, 
the  requisite  facts  should  be  stated.  So,  also,  if  the  law  under 
which  the  service  was  rendered  provides  for  the  allowance  of  extra 
compensation  in  certain  cases  requiring  extraordinary  exertions,  and 
such  compensation  is  claimed,  the  facts  and  circumstances  on  which 
the  claim  is  foimded  should  be  briefly  set  forth  in  the  libel. 

If  the  service  is  performed  on  waters  not  embraced  by  the  state 
law,  or  undgr  circumstances  which  exempt  the  case  from  its  operar 
tion,  it  will,  of  course,  be  governed  by  the  general  principles  appli- 
cable to  other  services  rendered.  If  the  amount  of  compensation  was 
fixed  by  previous  voluntary  contract,  that  will  be  the  measure  of 
the  sum  to  be  awarded ;  otherwise  the  libellant  will  be  entitled  to 
such  reward  as  he  reasonably  deserves  to  have,  and  the  libel  must 
in  either  case  be  framed  accordingly. 

The  follovFing  precedent  of  a  libel  in  a  suit  for  piloting  a  vessel 
into  the  port  of  New- York  by  way  of  Sandy  Hook,  it  is  hoped, 
vein  serve  as  a  sufficient  guide  in  cases  of  this  nature ;  and,  by  the 
aid  of  the  antecedent  precedent,  may  be  adapted  to  a  suit  against 
the  ship  and  master,  this  being  one  of  the  three  cases  designated  by 
the  new  Eules  in  which  a  joint  proceeding  in  rem  and  in  personam 
(suits  for  wages  and  collision  being  the  other  two)  may  be  maintained. 
(See  Rules  xiii.,  xiv.,  xv.)  The  pleader  will  find  it  easy,  also,  to 
frame  a  libel  in  personam  against  the  master ;  he  being  in  this  case, 
as  in  all  others  of  contract  entered  into  by  him,  personally  liable, 
and  being  moreover  expressly  declared  to  be  so  by  one  of  the  above 
cited  Eules.] 
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IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United 
States  for  the  District  of . 

A.  B.  of  the  city  of  New-York  [or  of  South  Amboy  in  the  State  of  New 
Jersey],  exhibits  this  his. libel  in  a  cause  of  pilotage,  civil  and  maritime, 
against  the  ship  Miranda  (whereof  C.  D,  now  is  or  lately  was  master),  now 

lying  at  the  port  of in  the  district  aforesaid,  and  within  the  admiralty 

and  maritime  jurisdiction  of  this  honorable  court,  her  boats,  tackle,  apparel 
and  furniture,  and  against  all  persons  lawfully  intervening  for  their  interest 
therein,  in  a  cause  of  pilotage,  civil  and  maritime.  And  thereupon  the  said 
A.  B.  doth  allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  on  or  about  the day  of ,  the  libellant  was  a  pilot  duly 

licensed  and  qualified  according  to  the  laws  of  the  State  of  New-York  [or  of 
the  State  of  New  Jersey]  and  of  the  statutes  of  the  United  States  in  such  case 
made  and  provided,  to  pilot  vessels  to  and  from  the  port  of  New- York,  by  way 
of  Sandy  Hook  ;  that  being  then  on  board  the  pilot  boat  Vigilant,  upon  the 
high  seas,  and  on  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  of  this  honorable  court,  to  wit,  about  8ue  mile  south- 
easterly from  the  white  buoy  on  the  eastern  edge  of  the  outer  middle,  near 
the  bar,  seeing  a  signal  for  a  pilot  from  a  ship  approaching  from  the  south- 
east, which  proved  to  be  the  said  ship  Miranda,  drawing feet  water, 

and  bound  to  the  port  of  New- York,  he  immediately  went  on  board  the  said 
ship,  whereof  the  aforesaid  C.  D.  was  then  master,  took  charge  of  her  helm, 
and  piloted  her  safely  to  her  anchorage  [or  moorings,  or  to  a  wharf,  describing 
iti  in  the  port  of  New-York  aforesaid,  as  directed  by  the  said  master. 

[If,  owing  to  the  tempestuous  state  of  the  weather,  the  disabled  condition 
of  the  ship,  or  other  cause,  the  service  was  attended  with  extraordinary 
danger,  or  required  extraordinary  exertion  or  skill,  justly  entitling  the  libel- 
lant, in  his  opinion,  to  extra  compensation,  state  the  circumstances  in  a 
separate  article.] 

Second.  That  for  the  services  mentioned  in  the  first  article,  the  libellant 
is  entitled  by  law  to  demand  and  receive,  of  and  from  the  said  master  or 
owner  of  the  said  ship  Miranda,  the  sum  of . 

[If  extraordinary  services  are  set  forth,  as  above  mentioned,  then  add,  in  a 
separate  article :  That  by  reason  of  the  extraordinary  peril,  care,  skill  and 
exertions  mentioned  in  the  second  article,  the  libellant  reasonably  deserves 
to  have  and  receive  of  and  from  the  said  master  or  owner  the  further  sum 
of .] 
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Third.  That  neither  the  said  master  nor  the  said  owner  has  paid  to  the 
libellant  either  of  the  said  sums  of  money  or  any  part  thereof,  although  often 
requested  so  to  do ;  and  the  same  remain  wholly  unpaid  and  due. 

Fourth.  That  all  and  singular  the  premises  are  true. 

Wherefore  [etc.,  as  in  the  first  precedent.] 


XIII. 

LIBEL  IN  A  SUIT  IN  REM,  FOR  WHARlFAGE. 

IN  ADMIRALTY. 

To   the  Judge   of  the  District   Court  of  the    United 
States  for  the  District  of . 

A.  B,  of , ,  exhibits  this  his  libel  against  the  schooner  Dolphin 

(whereof  C.  D.  now  is  or  lately  was  master),  now  lying  at  the  port  of  

in  the  said  district,  and  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  honorable  court,  hei*  boats,  tackle,  apparel 
and  furniture,  and  against  all  persons  lawfully  intervening  for  their  interest 
therein,  in  a  cause  of  wharfage,  civil  and  maritime.  And  thereupon  the 
said  A.  B.  doth  allege  and  articulately  propound  as  follows,  to  wit: 

First.  That  the  libellant  is  and  at  the  times  hereinafter  mentioned  was, 
the  owner  of  a  certain  wharf  in  the  harbor  of  the  said  port  of  -■ . 

Second.  That  the  said  schooner  Dolphin,  being  of  the  burthen  of 

tons  or  thereabouts,  was,  at  the  time  hereinafter  mentioned,  a  maritime 
vessel,  employed  in  the  business  of  navigation  and  commerce  on  waters 
within  the  admiralty  jurisdiction  of  the  United  States  and  of  this  court. 

Third.  That  the  said  schooner,  on  or  about  the day  of ,  at  the 

instance  and  request  of  the  said  C.  D.,  then  master  thereof,  was  received  by 
the  libellants  as  such  wharfinger,  and  moored  at  the  said  wharf,  where,  through 
the  care  of  the  libellant,  his  agents  and  servants,  she  has  lain  in  safety  to 
the  present  time. 

Fourth.  That  the  libellant  is  informed,  and  verily  believes  that  the  said 
C.  D.,  master  as  aforesaid,  is  preparing,  and  intends  very  shortly  to  remove 
the  said  schooner  from  the  said  wharf,  and  immediately  to  proceed  with  her 
to  sea,  without  the  consent  of  the  libellant,  and  without  paying  wharfage 
therefor(a). 

(a)  In  the  case  of  Johnson  v.  The  M'Donoioffh,  Gilpin's  R.,  101,  it  was  assumed 
by  the  late  Judge  Hopkinson  that  the  removal,  of  the  vessel  from  the  wharf,  with 
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Fifth.  That  according  to  the  customary  rate  of  compensation  paid  for  the 
wharfage  of  such  vessels  at  the  port  aforesaid,  the  libellant  is  well  entitled, 
by  reason  of  the  premises,  to  demand  and  have  [or  that  by  reason  of  the 
premises  the  libellant  reasonably  deserves  to  have],  for  the  wharfage  of  the 
said  shooner,  of  and  from  the  said  C.  D.,  as  aforesaid,  or  from  the  owner  of 

the  said  schooner  the  sum  of {a)  ;  and  that  neither  the  said  master  nor 

the  owner  has  paid  the  same,  nor  any  part  thereof,  although  often  requested, 
and  that  the  same  remains  wholly  unpaid  and  due  to  the  libellant. 

Sixth.  That  all  and  singular  the  premises  are  true. 

Wherefore  [etc.,  as  in  the  first  precedent.] 


XIV. 


The  subject  next  in  the  order  in  wMch  the  several  subjects  of  ad- 
miralty and  maritime  jiirisdiction  are  treated  of  in  the  first  volume  of 
this  work,  is  that  of  Conteacts  of  Consoetship.  The  case  in 
which  the  admiralty  jurisdiction  over  contracts  of  this  nature  was 
affirmed  by  the  Supreme  Court,  as  we  have  seen,  was  a  proceeding 
by  petition  in  behalf  of  the  owners  of  a  vessel  between  which  and 
another  vessel  a  contract  of  consortship  was  alleged  to  exist,  in  virtue 
of  which  the  petitioners  claimed  a  right  to  a  certain  share  of  the  sal- 
vage which  had  been  awarded  in  the  same  court  to  the  latter  vessel, 
and  which  had  not  been  paid  over  to  the  salvors.  It  was  therefore 
not  an  original  suit,  but  an  intervention  by  third  persons  for  their 
interest,  against  funds  in  court.  If  the  money  had  been  actually  paid 
to  the  salvors,  and  thus  placed  beyond  the  control  of  the  court,  it  may 

the  knowledge  and  consent  of  the  wharfinger,  extinguishes  his  lien  for  wharfage ; 
but  he  held  that  if  she  is  afterwards  brought  back  without  fraud  or  force,  the 
lien  is  revived. 

(a)  In  an  early  case  before  Mr.  Justice  Story,  that  learned  judge  felt  himself 
constrained  by  the  force  of  authorities,  the  reasonableness  of  which,  however,  he 
professed  his  inability  to  understand,  to  decide  that  where  the  wharfinger  and 
shipowner  enter  into  a  personal  contract  for  the  payment  of  a  specific- sum  for 
wharfage,  such  contract  supersedes  the  implied  lien,  which  whould  otherwise 
result  to  the  wharfinger  by  operation  of  law.  Ex  parte  Lewis,  2  Gallison's  R., 
483,  485. 
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be  supposed  that  a  suit  in  the  admiralty,  in  personam,  might  still  have 
been  maintained  by  the  owners  of  the  consort  for  the  share  of  the  sal- 
vage to  vy^hich  they  were  entitled;  for  although  it  would  have  been 
but  equivalent  to  a  suit  at  common  law  for  the  recovery  of  money  had 
and  received  to  the  use  of  the  libellants,  yet,  inasmuch  as  it  would 
have  been  founded  upon  a  maritime  contract,  the  admiralty  jurisdic- 
tion, it  may  be  presumed,  would  have  been  held  to  extend  to  the 
case.  Should  a  case  arise,  requiring  a  resort  to  this  form  of  remedy, 
-  there  can  be  little  difficulty  in  framing  the  libel. 

There  seem  to  be  sufficient  reasons  for  holding  that  no  mutual 
liens  arise  from  a  contract  of  consortship,  and  therefore  no  suit  in 
rem  can  be  maintained  for  their  enforcement. 


XV. 

PROCEEDINGS  FOR  THE  SURVEY  AND  SALE  OF  A  VESSEL,  AS 
UNFIT  FOR  SEA,  AND  UNWORTHY  OF  REPAIR. 

In  the  chapter  on  this  subject  in  the  first  volume  of  this  work, 
the  course  of  proceeding  for  the  survey  and  sale  of  vessels  is  briefly 
indicated ;  and  the  case  of  Dorr  v.  The  Pacific  Insurance  Company, 
7  Wheaton's  R.,  581  (5  Curtis's  Decis.  S.  C,  338),  is  referred  to  as  the 
authority  for  what  is  there  said.  The  report  contains  a  copy,  duly 
authenticated,  of  the  decree  of  condemnation  and  sale  of  an  Ameri- 
can ship,  pronounced  in  the  Vice- admiralty  Court  of  the  Island  of 
New  Providence ;  and  the  decree,  according  to  the  English  practice, 
recites  the  antecedent  proceedings  at  large.  This  is  the  only  account 
I  have  anywhere  met  with,  of  the  forms  of  procedure  adapted  to 
such  a  case.  The  proceedings  seem  to  have  been  very  regularly 
and  properly  conducted;  and  I  can  in  no  manner  more  satisfactorily 
and  succinctly  convey  the  information  I  desire,  than  by  giving  a 
sunamary  of  these  proceedings,  and  subjoining  thereto  forms  for  the 
process  thereui  referred  to,  and  a  few  other  brief  directions. 

The  petition  of  the  master,  John  S.  Thompson,  was  preferred  on 
the  8th  of  October,  1819 ;  and  set  forth  in  substance  that  the  ship 


518  APPENDIX. 

Holofem  had  departed  from  Wiscasset  in  the  State  of  Maine,  on  the 
9th  of  September,  1819,  bound  on  a  voyage  to  Havana  in  the 
Island  of  Cuba.  That  during  the  voyage,  she  had  encountered  a 
violent  gale,  which  caused  her  to  leak  so  badly  that  the  master  .was 
obliged,  after  the  crew  had  become  exhausted  by  labor  at  the 
pumps,  to  run  into  the  harbor  of  Nassau  in  the  Island  of  New 
Providence,  where  he  arrived  on  the  26th  of  September,  and  where 
the  ship  then  was.  That  after  unlading  a  part  of  the  cargo,  and 
examining  into  the  condition  of  the  ship,  he  conceived  her  not  only 
unfit  to  proceed  to  sea  again  in  her  present  state,  but  altogether 
unworthy  of  being  repaired.  He  therefore  prayed  that  a  warrant 
might  -forthwith  issue  out  of  the  court,  "  according  to  law,  and 
the  usage  and  practice  of  the  said  court  in  such  cases,  to  cause  the 
said  ship  to  be  surveyed  and  examined  by  persons  duly  competent 
in  that  behalf,  who  might  report  as  to  the  true  state  and  condition 
of  the  said  ship." 

Upon  this  petition  a  warrant  or  commission  was  issued,  directed 
to  two  shipwrights,  and  another  person  late  a  master  mariner,  who, 
on  the  19th  of  October,  certified,  on  oath,  that  on  the  8th  of  Oc- 
tober they  repaired  on  board  the  ship ;  but  finding  her  no  more  than 
half  discharged,  they  coul'd  not  then  proceed  to  examine  into  her 
state  and  condition.  And  they  further  certified,  "  that  on  the  16th 
of  October,  the  ship  being  then  nearly  discharged,  they  were 
enabled  to  inspect  and  examine  into  her  state  and  condition ;  and 
having  done  so,  minutely  and  diligently,  they  found  her  to  be  in 
a  very  leaky  state ;  and  having  at  the  same  time  caused  a  part  of  her 
inside  ceiling  to  be  stripped  off,  they  discovered  the  said  ship  to  be  in 
a  very  decayed  condition."  And  they  further  certified,  "  that  they 
were  of  opinion  that  the  said  ship  was  altogether  unworthy  of  being 
repaired,  and  that  she  ought  to  be  condemned  as  being  unsafe  and 
tinfit  ever  to  go  to  sea  again." 

On  the  20th  of  October,  a  "  libel  or  information  "  was  exhibited 
in  the  name  of  the  master  against  the  ship,  giving  "  the  court  to 
understand  and  be  informed  "  of  the  facts  above  detailed,  praying 
that  justice  might  be  duly  a^inistered  to  the  libellant ;  that  the 
ship  might,  by  the  decree  of  the  court,  be  condemned  as  unfit  for 
further  service,  and,  together  with  her  boats,  tackle,  apparel  and 
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furmture,  b&  ordered  to  be  sold  by  the  marshal  of  tbe  court ;  and 
that  the  proceeds  thereof  might  be  paid  to  the  master,  or  his  agent, 
for  the  use  of  the  owners  and  proprietors  and  insurers  thereof;  and 
such  other  proceedings  might  be  had  and  done  in  the  premises  as 
should  be  agreeable  to  law,  and  the  style  and  practice  of  the 
Admiralty. 

Upon  the  exhibition  of  this  libel,  a  monition  was  issued,  returna- 
ble on  the  26th  of  October ;  when,  no  person  having  appeared  to 
show  cause  why  the  ship  should  not  be  condemned  agreeably  to  the 
prayer  of  the  hbellant,  the  jydge  havmg  considered  the  whole  pro- 
ceedings had  and  done  before  him  in  the  cause,  did  adjudge,  pro- 
nounce and  declare  the  said  ship  unfit  for  ftirther  service,  and  as 
such  did  condemn  the  said  ship,  and  direct  that  the  same, 
together  with  her  boats,  tackle,  apparel  and  furniture,  be  forthwith 
sold  by  the  marshal,  and  the  proceeds  paid  to  the  master  or  his 
agents,  for  the  use  of  the  owners,  proprietors  and  insurers  thereof. 

The  address  and  commencement  of  the  Petition  may  be  as  follows : 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of . 

The  petition  of  J.  W.,  master  of  the  ship  Desdemona,  now  lying  at  the 

port  of [or  riding  at  anchor  in  the  harbor  of ,  or  lying  aground  or 

stranded  at ,  as  the  case  may  be],  in  the  said  district,  and  within  the 

admiralty  and  maritime  jurisdiction  of  the   aforesaid   court,   respectfully 
shows :  , 

First.  That,  etc. 

The  Warrant  of  Survey  may  be  in  the  form  following  (See  Mar- 
riott's Formulary,  pawm) : 

UNITED  STATES  OF  AMERICA, 
District  of ,  ss. 

The  President  of  the  United  States  of  America :   To  A.  B.  and  C,  D., 

shipwrights,  and  E.  F.,  master  mariner  [or  as  the  case  may  be],  of , 

Greeting :  *^ 

Whereas,  the  judge  of  the  District  Court  of  the  United  States  for  the 
District  of ,  at  the  petition  of  G.  H.,  master  of  the  ship  Desdemona, 
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now  lying  at  the  port  of [or  riding  at  anchor  in  the  harbor  of ], 

hath  decreed  the  said  ship  to  be  surveyed  and  examined,  to  the  end  that  he 
may  be  advised  of  the  state  and  condition  of  the  said  ship,  and  especially 
whether  she  is' now  fit  to  proceed  to  sea;  and  if  not,  whether -she  is  worthy 
of  being  repaired.  You  are  therefore  by  these  presents  empowered  and 
authorized,  and  strictly  charged  and  commanded,  that  you  forthwith  survey, 
inspect  and  examine  the  said  ship ;  and  that  you  transmit,  together  with 
these  presents,  to  the  aforesaid  judg^  of  the  said  court,  without  delay,  a  true 
and  perfect  certificate  in  writing  by  you  subscribed,  and  under  your  corporal 
oaths,  of  the  state  and  condition  in  which  you  shall  find  the  said  ship ;  that 
you  certify,  in  like  manner,  whether  the  said  ship  is  fit  to  proceed  to  sea ;  and, 

if  not,  whether  she  is  worthy  of  being  repaired.     Witness  the  Honorable 

,  judge  of  the  aforesaid  court,  at ,  the  ■ •  day  of ,  in  the 

year  of  our  Lord .  I.  J.,  Clerk. 

K.  L.,  Proctor. 

The  address,  conimencement  and  general  frame  of  the  Libel  will, 
of  course,  be  the  same  as  in  the  preceding  precedents,  except  that 
instead  of  the  words  "doth  allege  and  articulately  propound  as  follows, 
to  wit,"  the  nature  of  the  proceeding  seems  to  render  it  proper  (in 
accordance  with  the  form  observed  in  the  case  of  The  Holofern)  to 
say :  gives  the  aforesaid  judge  of  the  said  court  to  understand  and  he 
informed,  as  follows,  to  wit : 

The  form  of  the  "Warrant  of  Sale  may  be  as  follows : 

UNITED  STATES  OF  AMERICA, 
District  of  ,  ss. 

The  President  of  the  United  States  of  America :  To  the  Marshal  of  the 
District  of ,  and  to  his  deputy  whomsoever,  Greeting : 

Whereas,  the  judge  of  the  District  Court  of  the  United  States  for  the  Dis- 
trict of ,  in  a  certain  business  civil  and  maritime  moved  and  prosecuted 

before  him  in  the  said  court,  against  the  ship  Desdemona  (whereof  G.  H.  is 
now  master),  now  lying,  etc.  [or,  etc.,  as  in  the  petition],  her  boats,  tacMe, 
apparel  and  furniture,  and  against  all  persons  lawfully  intervening  for  their 
interest  therein,  hath  decreed  a  warrant  to  issue  for  the  sale  of  the  said  ship 
(justice  so  requiring) :  You  are  therefore  by  these  presents  authorized  and 
empowered,  jointly  and  severally,  and  you  are  strictly  charged  and  com- 
manded, that  you  expose  or  cause  the  aforesaid  ship,  the  Desdemona,  her  boats, 
tackle,  apparel,  furniture  and  other  appurtenances,  to  be  exposed  to  public 
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sale,  and  that  you  sell  or  cause  the  same  to  be  sold  to  the  best  bidder ;  and 
that  you  bring  or  cause  to  be  brought  the  money  arising  from  such  sale,  into 

the  registry  of  the  aforesaid  court,  on  or  before  the day  of next, 

for  the  use  of  the  persons  who  shall  be  entitled  thereto ;  and  that  at  the 
same  time  you  duly  transmit  the  account  of  such  sale,  subscribed  by  you,  to 
the  aforesaid  judge  of  the  said  court,  together  with  these  presents.    "Witness 

the  Honorable ,  judge  of  the  aforesaid  court,  at ,  the 

day  of  — — ,  in  the  year  of  our  Lord . 

(Signed)     [etc.,  as  in  the  first  precedent.] 


XVI. 


LIBEL  IN  A  SUIT  BY  A  CO-TENANT  OWNING  A  MOIETY  OR  LESS 
THAN  A  MOIETY  OF  A  SfflP,  TO  COMPEL  HIS  CO-TENANT  TO 
GIVE  SECURITY  FOR  HER  SAFE  RETURN. 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of . 

A.  B.,  ,  of ,  exhibits  this  his  libel  against  the  brig  Proserpine 

(whereof  C.  D.  is  or  lately  was  master),  now  lying  in  the  port  of in 

the  said  district,  and  within  the  admiralty  and  maritime  jurisdiction  of  this 
honorable  court,  her  boats,  tackle,  apparel  and  furniture,  and  also  against 

E.  F.  of ,  ,  and  all  other  persons  lawfully  intervening  for  their 

interest  therein,  in  a  cause  of  possession,  civil  and  maritime.  And  there- 
upon the  said  A.  B.  doth  allege  and  articulately  propound  as  follows,  to 
wit: 

First.  That  the  said  brig  is  a  maritime  vessel  of  the  burthen  of 

tons  or  thereabouts;  that  thelibellant  is  the  true  and  lawful  owner  of  one 
'equal  moiety  [or  of  two-fifth  parts,  or,  as  the  case  may  be]  of  the  said  brig 
Proserpine,  and  the  said  E.  F.  is  the  owner  of  the  other  moiety  [or  remain- 
ing   parts]  thereof. 

Second.  That  the  aforesaid  E.  F.  being  in  possession  of  the  said  brig,  and 
assumming  and  exercising  the  power  of  employing  her  according  to  his  own 
will  and  pleasure,  declares  it  to  be  his  intention,  and  is  making  preparations 

to  send  the  said  brig  on  a  voyage  to ,  under  the  charge  of  the  aforesaid 

C.  D.,  who  has  been  constituted  master  for  the  said  voyage  by  the  aforesaid 
E.  F.  without  consultation  with  the  libellant. 

66 
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Third.  That  the  libellant  disapproves  of  the  said  contemplated  voyage, 
and  of  the  appoitment  of  the  said  0.  D.  as  such  master,  and  he  has  repeat- 
edly informed  the  said  E.  F.  of  his  objections  thereto.  That  the  libellant  is 
willing,  and  has  repeatedly  offered  and  proppsed  to  the  said  E.  F.  to  send 
the  said  brig  at  their  joint  expense  and  risk,  on  some  other,  shorter  or  less 
hazardous  voyage  [or,  as  the  case  may  be],  to  be  mutually  agreed  upon 
between  the  said  E.  F.  and  the  libellant,  and  under  the  charge  of  some  other 
more  competent  and  trustworthy  master,  to  be  by  them  jointly  appointed 
[or,  if  the  libellant  desires  to  send  the  vessel  on  some  particular  voyage, 
the  fact  should  be  so  stated];  but  that  the  said  E.  F.  utterly  refuses  to 
accede  to  the  wishes  of  ttie  libellant  in  this  behalf,  and  persists  in  his  afore- 
said design,  against  the  will  and  expostulations  of  the  libellant. 

Fourth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest  may  issue  against 
the  said  Proserpine,  her  boats,  tackle,  apparel  and  furniture ;  and  also  pro- 
cess of  monition,  commanding  the  marshal  to  cite  and  admonish  the  afore- 
said E.  F.,  part  owner  of  the  said  brig  as  aforesaid,  and  the  aforesaid  C.  D., 
master  as  aforesaid,  and  all  other  persons  in  general  who  have  or  pretend 
to  have  any  right,  title  or  interest  therein,  to  appear  before  this  honorable 

court,  on  the day  of ,  or  on  such  other  day  to  be  inserted  in  the 

said  process  as  the  court  shall  for  that  purpose  direct,  then  and  there  to 
answer  the  libellant  in  the  premises,  and  especially  to  show  cause,  if  any  they 
have,  why  the  said  brig  should  not  be  detained  in  custody,  and  not  allowed 

to  depart  from  the  aforesaid  port  of ,  until  good  and  sufficient  security 

be  given  to  the  libellant  to  the  extent  of  his  aforesaid  interest  therein ;  and 
if  no  sufficient  cause  to  the  contrary  be  shown,  that  this  honorable  court 
'  will  pronounce  accordingly,  and  will  decree  the  said  brig  to  remain  under 
arrest,  until  such  security  shall  be  given  as  aforesaid,  and  for  such  other  and 
further  relief  and  redress  as  to  right  and  justice  appertain,  and  the  court  is 
competent  to  give  in  the  premises. 

(Signed)  [etc.,  as  in  the  first  precedent.] 
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XVII. 

LIBEL  IN  A  SUIT  BY  A  CO-TENANT  OF  A  SHIP,  OWNING  MORE 
THAN  ONE-HALF  THEREOF,  TO  OBTAIN  POSSESSION  THEREOF 
FROM  HIS  CO-TENANT. 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of 

A.  B.  of , ,  exhibits  this  his  libel  against  the  schooner  Experi- 
ment (whereof  C.  D.  is  or  lately  was  master),  now  lying  in  the  port  of 

in  the  said  district,  and  within  the  admiralty  and  maritime  jurisdiction 

of  this  honorable  court,  her  boats,  tackle,  apparel  and  furniture,  and  against 

E.  F.  of ,  ,  and  all  other  persons  lawfully  intervening  for  their 

interest  therein,  in  a  cause  of  possession,  civil  and  maritime.  And  thereupon 
the  said  A.  B.  doth  allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  the  said  schooner  is  a  maritime  vessel  of  the  burthen  of 

tons  or  thereabouts;  that  the  libellant  is  the  true  and  lawful  owner  of  three- 
fifth  parts  of  the  said  schooner  [or  as  the  case  may  be],  and  the  said  E.'  F. 
is  the  owner  of  the  remaining  two-fifth  parts  thereof. 

Second,  [Here  state  the  facts  and  circumstances  which  obliged  the  libel- 
lant to  institute  the  suit,  as,  that  he  is  desirous  of  sending  the  vessel  upon 
some  particular  voyage,  but  that  his  co-tenant  having  theretofore  undertaken 
to  act  as  ship's  husband  or  managing  owner,  the  ^vessel  is  consequently  still 
in  his  possession  or  under  his  control,  and  that  he  refuses  to  agree  to  such 
voyage  or  to  allow  the  vessel  to  proceed  thereon  ;  or,  that  he  is  employing 
the  vessel  in  a  manner,  or  threatens  to  send  her  on  some  voyage,  which  the 
libellant  disapproves,  and  that  he  refuses  to  desist  therefrom ;  or,  that  the 
libellant  lacks  confidence  in  the  master,  and  desires  to  substitute  another  in 
his  place,  but  that  the  master,  acting  under  the  orders  or  with  the  knowledge 
and  consent  of  the  minor  owner,  declares  it  to  be  his  intention  to  resist  the 
will  of  the  libellant  in  this  respect,  and  to  continue  in  command  of  the  vessel, 
or  threatens  immediately  to  proceed  to  sea  with  the  vessel ;  or,  that  the 
vessel  being  now  a  registered  vessel,  the  libellant  wishes  to  surrender  the 
certificate  of  registry,  and  to  have  the  vessel  enrolled  and  licensed  for  the 
coasting  trade,  or  fisheries,  or  vice  versa,  but  that  the  minor  owner  (or 
master)  has  possession  of  the  certificate  of  registry  (or  of  enrolment  and 
license)  and  refuses  to  deliver  up  the  same  for  this  purpose,  and  threatens 
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immediately  to  send  (or  proceed  witti)  the  vessel  to  sea,  or  as  the  case 
may  be.] 

Third.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest  may  issue  against 
the  said  schooner  Experiment,  her  boats,  tackle,  apparel  and  furniture ;  and 
also  process  of  monition,  commanding  the  marshal  to  cite  and  admonish  the 
said  E.  F.,  part  owner  of  the  said  schooner  as  aforesaid,  and  the  said  C.  D., 
master  as  aforesaid,  and  all  other  persons  in  general,  who  have  or  pretend 
to  have  any  right,  title  or  interest  therein,  to  appear  before  this  honorable 

court'  on  the day  of ,  or  on  such  other  day  to  be  inserted  in  the 

said  process .  as  the  court  shall  for  that  purpose  direct,  then  and  there  to 
answer  the  libellant  in  the  premises,  and  especially  to  show  cause,  if  any  they 
have,  why  the  possession  of  the  said  schooner  should  not  be  delivered  to  the 
libellant;  and  if  no  sufficient  cause  to  the  contrary  be  shown,  that  this 
honorable  court  will  pronounce  accordingly,  and  will  decree  the  possession 
of  the  said  schooner  to  be  forthwith  delivered  to  the  libellant,  and  for  such 
other  and  further  relief  and  redress  as  to  right  and  justice  may  appertain, 
and  as  the  court  is  competent  to  give  in  the  premises. 

(Signed)     [etc.,  as  in  the  first  precedent.] 

If  the  circumstances  require  it,  the  libel  may,  it  is  presumed, 
properly  contain  a  prayer  that  the  certificate  of  registry,  or  of  enrol- 
ment and  license,  or  the  license  of  the  vessel,  be  decreed  to  be 
delivered  to  the  libellant. 

In  cases  in  which  this  form  of  remedy  is  resorted  to,  the  minor 
owner  is  sometimes,  perhaps  generally,  himself  the  master;  and 
when  this  is  so,  he  ought,  of  course,  to  be  so  described. 

It  would,  it  is  presumed,  be  a  matter  of  course,  upon  the  demand 
of  the  respondent,  to  require  the  libellant  to  give  security  for  the 
safe  return  of  the  vessel  from  any  voyage  on  which  the  libellant  was 
about  to  send  her  against  the  will  of  the  respondent,  as  the  con- 
dition on  which  the  possession  should  be  delivered.  I  have  not, 
however,  deemed  it  necessary  to  specify  this  as  a  condition  on  which 
the  decree  is  to  be  prayed  for. 
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XVIII. 
LIBEL  IN  A  SUIT  BY  THE  OWNER  OF  \  MOIETY  OF  A  SHIP,  TO 
OBTAIN  POSSESSION  THEREOF,  FROM  THE  OWNER  OF  THE 
OTHER  MOIETY,  ON  THE  GROUND  THAT  THE  LATTER  REFUSES 
TO  EMPLOY  THE  SHIP,  OR  TO  ALLOW  HER  TO  BE  EMPLOYED  AT 
ALL. 

A  precedent  for  a  libel,  in  a  suit  of  the  nature  above  specified,  is 
omitted,  ia  the  persuasion  that  the  last  precedent  will  be  found 
a  sufficient  guide  in  such  a  suit,  and  for  the  sake  of  economy  of 
space.  It  wiU  readily  be  seen  that  it  is  only  when  the  part-owner 
against  whom  the  proceeding  is  directed  is  in  the  actual  possession 
of  the  vessel,  and  stubbornly  refuses  to  employ  her,  or  to  permit 
her  to  be  employed,  that  this  form  of  remedy  can  properly  be  re- 
sorted to. 


XIX. 

LIBEL  IN  A  SUIT  BY  THE  OWNER  OF  A  MOIETY  OF  A  SHIP,  FOR  A 
DECREE  OF  SALE  THEREOF,  ON  THE  GROUND  OF  IRRECONCILA- 
BLE DISAGREEMENT  AS  TO  HER  DISPOSITION  OR  EMPLOYMENT. 

In  the  chapter  on  the  subject  of  partnership,  two  cases  are  cited, 
in  which  the  power  has  been  exercised  by  an  American  court  of  ad- 
miralty, of  decreeing  a  sale  of  a  vessel  on  the  appHcation  of  an 
equal  part-owner.  In  the  first  of  these  cases  the  power  does  not 
appear  to  have  been  questioned,  and  the  report  sheds  no  light  upon 
its  existence.  The  case  was  very  peculiar.  One  of  the  owners  had 
fraudulently  procured  a  sale  of  the  vessel  by  auction  in  another 
state ;  and  the  libellant,  who  was  the  other  part-owner,  "  prayed 
the  court  to  decree  a  sale  thereof,  in  order  to  have  a  division  of  the 
property."  The  court  being  of  opinion  that  the  purchaser  at  the 
auction  sale  obtained  a  vahd  title  to  one-half  of  the  interest  in  the 
vessel,  but  that  the  libellant's  iuterest  remained  unaffected  by  it. 
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decreed  a  sale  and  an  equal  division  of  the  proceeds(a).  The  only 
contested  question  appears  to  have  been  one  strictly  of  title ;  and 
conceding  the  power  of  the  court  to  decide  upon  that  question,  and 
to  decree  possession  acco^ingly,  it  is  difficult  to  perceive  on  vs^hat 
ground  the  court  was  authorized  to  decree  a  sale. 

In  the  other  case,  the  question  of  jurisdiction  was  fuUy  discussed 
by  very  able  counsel,  first  in  the  district  court,  and  next  in  the 
circuit  court,  and  elaborate  jildgments  were  pronounced  in  each. 
The  late  Judge  Hopkinson  declined  to  exercise  the  jurisdiction ; 
but  Mr.  Justice  Washington,  on  appeal,  affirmed  its  existence,  and 
the  propriety  of  its  exercise  in  a  case  like  that  before  him,  cautiously 
limiting  the  doctrines  he  asserted  to  such  cases.  The  utility  of 
this  power  in  a  court  of  admiralty  seems  to  be  admitted  on  all 
hands ;  and,  to  the  extent  in  which  it  was  insisted  on  by  Mr.  Justice 
Washington,  there  does  not  appear  to  be  any  sufficient  ground  for 
doubting  that  it  will  be  upheld  in  the  United  States.  The  particu- 
lar subject  of  disagreement  between  the  owners  in  the  case  here 
referred  to,  was  the  appointment  of  a  master  ;  but  this,  Mr.  Justice 
WASHraGTON  was  of  opinion,  was  exactly  equivalent  to  a  disagree- 
ment with  respect  to  the  employment  of  the  vessel  alone,  each 
party  being  desirous  of  employing  her  in  some  mode.  It  happened, 
moreover,  that  one  of  the  part-owners  (Capt.  Levely)  was  also 
master  of  the  vessel ;  but  this  circimistance  does  not  appear  to  have 
been  deemed  material.  The  disagreement  was  considered  to  be  ir- 
reconcilable ;  and  this,  it  is  presumed,  would  be  regarded  as  an 
ingredient  essential  to  the  propriety  of  decreeing  a  sale  in  any  case. 
Several  circumstances  were  stated  in  the  petition  (that  being  the 
form  in  which  the  suit  was  instituted),  tending  to  show  the  fauness 
of  the  petitioners'  conduct,  and  the  unreasonableness  and  obstinacy 
of  that  of  the  adverse  party.  It  was  alleged,  that  seeing  their 
interests  prejudiced  and  jeoparded  by  the  conduct  of  Capt.  Levely, 
who  for  several  months  had  had  sole  possession  and  control  of  the 
vessel,  and  was  then  threatening  to  take  her  to  sea  again  without 
their  consent,  the  petitioners  had  repeatedly  offered  to  sell  their 
share  to  him  at  a  reasonable  price,  or  to  purchase  his  share  on  the 

(a)  Skinner  v.  The  Sloop  Hope.  Bee's  R.,  3. 
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like  terms ;  or  to  sell  the  entire  vessel  at  a  public  sale ;  or  to  send 
her  to  sea  on  a  designated  voyage,  under  the  charge  of  a  master  to 
be  agreed  upon  by  both  parties:  all  which  offers,  it  was  alleged, 
were  rejected  by  Capt.  Levely,  who  persisted  in  declaring  that  he 
would  take  the  vessel  to  sea ;  or,  as  it  was  subsequently  alleged 
in  an  amended  petition  in  the  appellate  court,  that  he  had  himself, 
without  their  concurrence,  recently  appointed  a  master  to  conunand 
her,  and  threatened  to  send  her  on  a  voyage,  undft  his  charge, 
against  their  consent.  The  importance  of  these  circumstances  con- 
sisted in  their  tendency  to  demonstrate  the  irreconcilableness  of  the 
dispute  between  the  parties,  and  the  necessity  of  judicial  interposi- 
tion, provided  the  court  had  the  power  to  interfere.  They  were 
denied  by  the  answer  of  the  respondent,  who,  in  turn,  charged 
the  petitioners  with  having  refused  to  expend  a  dollar  upon  the- 
vessel  when  she  stood  in  need  of  repairs,  and  vsdth"  having,  in  reply 
to  his  proposal  that  she  should  be  fitted  out  and  repaired,  declared 
that  they  would  rather  see  her  rot  at  the  wharf;  wherefore,  as  the 
respondent  alleged,  he  had  himself  repaired  her  at  great  expense, 
and  was  ready  to  proceed  to  sea,  when  he  was  stopped  by  the  pro- 
cess of  the  court.  The  evidence  fell  far  short  of  fully  establishing 
the  allegations  of  the  petitioners,  and  seems  not  to  have  shed  much 
light  upon  the  controversy.  Mr.  Justice  Washington,  in  pro- 
nouncing his  judgment,  states  his  apprehension  of  the  just  inferences 
from  the  pleadings  and  evidence,  in  the  following  terms  :  "I  find 
the  case,"  he  observed,  "  to  be  that  of  joint  aimers  of  a  vessel,  having 
equal  interests  in  her,  each  willing  and  desirous  to  employ  her  in  naviga- 
tion, hut  upon  his  own  terms,  and  neither  willing  to  do  so  upon  any 
other."  And  in  further  explanation  of  this  summary  statement,  he 
adds :  "  The  terms  on  which  the  appellants  desire  it  [the  employ- 
ment of  the  vessel]  are,  that  she  may  be  commanded  by  a  master 
of  their  appointment,  and,  at  all  events,  that  Levely  should  not  be 
her  master.  The  appellee  objects  altogether  to  these  terms,  and 
claims  to  take  her  to  sea  under  his  sole  command.  It  is  manifest, 
therefore,  that  the  differences  between  these  ovraers  is  not  whether 
the,  vessel  shall  be  employed,  but  which  of  them  shall  be  entitled 
to  appoint  the  master ;  and  that,  upon  this  point,  all  prospect  of 


528  APPENDIX. 

compromise  is  hopeless.  They  do  not  differ,  it  is  true,  as  to  the 
destination  of  the  vessel,  because  until  this  preliminary  matter  of 
disagreement  was  adjusted,  it  was  unnecessary  for  either  to  pro- 
pose, or  to  discuss  the  expediency  of  any  particular  voyage.  But  I 
consider  it  to  be  entirely  unimportant  to  the  decision  of  this  case, 
whether  the  subject  of  difference  be  the  appointment  of  the  master, 
or  the  particular  destination  of  the  vessel,  if  the  consequence  in 
either  case,  'as  to  the  employment  of  the  vessel,  must  be  the 
same(a)."  The  consequence  here  referred  to,  it  wiU  be  readily  seen, 
is  that  of  the  vessel's  remaining  unemployed ;  contrary  to  the  md,xim 
of  the  maritime  law,  that  "  vessels  are  designed  to  plough  the  sea, 
and  not  to  lie  at  the  wall." 

Having  given  this  exposition  of  the  case  just  cited,  the  author 
deems  it  unnecessary  to  subjoin  any  precedent  for  a  libel  ia  similar 
cases ;  not  doubting  that,  with  the  aid  of  this  analysis  and  of  the 
antecedent  forms,  the  pleader  will  find  it  easy  to  frame  a  libel 
adapted  to  any  case  of  a  like  nature  in  which  his  services  may  be 
required. 


XX. 

LIBEL  IN  ,A  SUIT  TO  ENFORCE  THE  RIGHT  OP  POSSESSION  OR 
PROPERTY  IN  A  SHIP,  AGAINST  AN  ADVERSE  HOLDER. 

m  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of . 

A.  B.  of ,  ,  exhibits  this  his  libel  in  a  cause  of  possession,  civil 

and  maritime,  against  the  brigantine  Sylvia,  her  boats,  tackle,  apparel  and 
furniture  (vrhereof  C.  D.  is  or  lately  was  master),  and  now  lying  at  the  port 
of in  the  said  district,  and  within  the  admiralty  and  maritime  jurisdic- 
tion of  this  honorable  court ;  and  against  E.  F.,  of ,  and  the  said  C.  D., 

master  of  the  said  brigantine  as  aforesaid,  and  also  against  all  other  persons 

(a)  Bavis  ^  Brooks  v.  The  Brig  Seneca,  and  Levely  part-owner,  18  Amer. 
Jurist,  486. 
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lawfully  intervening  for  their  interest  therein.     And  thereupon  the  said  A. 
B.  doth  allege  and  articulately  propound  as  follows,  to  wit : 

[The  particular  circumstances  under  which  it  may  be  necessary 
to  resort  to  this  action,  it  will  readily  be  perceived,  are  likely  to  be 
widely  variant.  It  may  happen,  for  example,  that  the  possession 
was  originally  acquired  by  force  or  fraud,  without  pretence  of  right ; 
or  that  a  possession  originally  lawful  is  vsTongfuUy  withheld  from 
the  rightful  possessor  without  color  of  title,  as  a  possessioji  taken 
'imder  a  charter-party,  and  unlawfully  retained  after  the  expiration 
of  the  time  agreed  upon  for  its  restoration ;  or,  where  the  master 
reftises,  upon  the  appointment  of  a  new  master,  or  upon  the  demand 
of  the  owner,  to  surrender  the  possession  of  the  ship,  or  threatens 
to  sail  away  with  her  against  the  owner's  will.  In  such  cases,  a 
simple  allegation  that  the  libellant  is  the  true  and  lawful  owner  of 
the  vessel,  and  entitled  to  the  possession  thereof;  and  that  such 
possession  is  wrongfully  withheld  from  him  by  the  defendant,  is  all 
that  the  case  requires  or  properly  admits  of. 

But  it  may,  for  example,  also  happen  that  the  title  relied  upon 
by  the  libellant  has  been  recently  acquired,  and  that  the  party  in 
possession  does  not  choose,  on  account  of  some  supposed  irregularity 
or  other  insufficiency  attending  the  transfer,  to  admit  its  validity, 
and  therefore  refuses  to  recognize  the  libellant's  right ;  or,  that  the 
party  in  possession  has,  by  some  fraudulent  means,  acquired  a  color 
of  title  ;  or  has  in  good  faith  become  a  purchaser,  from  the  master 
or  other  pretended  agent  of  the  libellant,  acting  fraudulently  or 
without  adequate  authority.  In  such  cases,  if  the  libellant 
aware  of  the  grounds  of  resistance  to  his  claims,  it  is  certainly 
advisable,  though  it  may  not  be  absolutely  necessary,  to  set  forth 
in  the  libel  the  matter  of  excuse  or  defence  on  which  the  possessor 
relies,  and,  by  proper  allegations,  to  repel  or  avoid  such  matten 

The  usual  allegation  of  the  truth  of  the  premises  being  subjoined 
to  the  statement  of  the  case,  the  libel  concludes  with  a  prayer  in 
the  form  of  that  at  the  close  of  Precedent  No.  17.] 
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XXI. 
LIBEL  IN  A  SUIT  IN  REM,  IN  A  CAUSE  OF  SALVAGE. 

[In  the  broad  field  lying  between  the  case  of  useful  assistance, 
rendered  in  good  weather,  occupying  but  a  few  hours,  and  involv- 
ing little  or  no  danger  —  in  contributing  to  the  relief  of  a  sloop 
aground  upon  a  sandbar  at  the  entrance  of  a  harbor ;  and  that  of 
rescuing  a  disabled  ship,  in  mid-ocean,  from  impending  destruc- 
tion, and  conducting  her  safely  into  port,  by  long  continued  heroic 
exertions  and  consummate  skill,  and  amid  appalling  dangers  which 
poetic  fancy  could  not  heighten  —  there  is  ample  room  for  an 
almost  endless  diversity  of  salvage  causes.  The  features  actually 
presented  by  the  various'  cases  that  arise  in  the  courts,  are  accord- 
ingly exceedingly  diversified;  and  as  in  each  case;  the  circum- 
stances by  which  it  is  characterized  are  to  be  truly  stated,  it  can  be 
of  little  use  to  furnish  the  pleader  with  a  single  precedent  adapted 
to  a  single  imaginary  case.  It  may  nevertheless  be  expected  of 
the  author,  considering  the  frequency  and  great  relative  impor- 
tance of  this  description  of  causes,  that  he  should  do  this  ;  and  the 
following  precedent  is  accordingly  given.] 

IN  ADMIRALTY. 

To  the  Judffe  of  the  District  Court  of  the  United  States 

for  the  District  of . 

A.  B.  of , ,  owner,  and  0.  D.  of ,  master  of  the  schooner 

Alert,  hereinafter 'mentioned,  as  well  also  for  the  several  persons  composing 
the  crew  of  the  said  schtioner,  as  for  themselves  [or  else  insert  the  names  of 
the  crew,  stating  the  capacity  in  which  they  severally  served,  as  master, 
carpenter,  seaman,  cook,  etc.,  which,  though  not  the  more  usual,  seems  to 
be  the  better  course ;  because,  at  some  stage  of  the  suit,  the  names  of  all 
who  are  entitled  to  share  in  the  salvage  must  be  brought  before  the  court  in 
some  authentic  form],  exhibit  this  their  libel  against  the  brig  Josephine 

(whereof  K.  L.  now  is  or  lately  was  master),  now  in  the  port  of in  the 

aforesaid  district,  and  within  the  admiralty  and  maritime  jurisdiction  of  this 
honorable  court,  her  boats,  tackle,  apparel  and  furniture,  and  also  against 
the  cargo  laden  on  board  the  said  brig  at  the  time  when  the  salvage  services 
hereinafter  mentioned  were  rendered,  and  against  all  persons  lawfully  inter- 
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vening  for  their  interest  therein.  And  thereupon  the  said  A.  B.  and  C.  D., 
as  well  for,  etc.  [as  above;  or,  etc.  as  above],  allege  and  articulately  pro- 
pound as  follows,  to  wit : 

First.  That  on  the day  of ,  the  aforesaid  schooner  the  Alert, 

of tons  burthen  (whereof  the  aforesaid  A.  B.  was  then  owner  and  the 

aforesaid  0.  D.  was  master),  and  having  a  crew  of men  besides  the  said 

master,  sailed  from  the  port  of  Norfolk,  with  a  valuable  cargo  of  flour,  on  a 
voyage  to  the  Island  of  St.  Thomas. 

Second.  That  while  proceeding  on  her  said  voyage,  to  wit,  about  —  o'clock 

of  the day  of ,  the  said  schooner,  being  at  sea  about 

miles  from  Charleston  in  South  Carolina,  with  the  wind  blowing  hard  and  a 
heavy  sea  running,  descried  a  brig  to  windward  with  a  signal  of  distress 
flying :  that  orders  were  thereupon  given  on  board  the  said  schooner  to  bear 
down  to  the  said  brig,  which  was  immediately  done,  and  she  was  discovered 

to  be  the  aforesaid  brig  Josephine,  of tons  burthen,  bound  from  New 

Orleans  to  New-York,  with  a  valuable  cargo  of  sugar,  and  navigated  by  the 

master,  the  mate, seamen  and boys.  ' 

Third.  That  the  said  brig  was  in  a  leaky  and  almost  sinking  state,  having 
four  feet  water  in  her  hold,  and  the  water  fast  gaining  upon  her,  and  her 
crew  totally  exhausted  from  their  incessant  exertions  at  the  pumps. 

Fourth.  That  the  mate,  and  four  of  the  crew  of  the  said  schooner,  boarded 
the  said  brig  at  the  risk  of  their  lives :  that  a  consultation  was  held  between 
the  aforesaid  K.  L.,  master  of  the  said  brig,  and  the  aforesaid  C.  D.,.  master 
of  the  said  schooner ;  when  it  was  determined,  on  account  of  the  wind  and 
other  circumstances,  to  run  for  the  said  port  of  Charleston,  distant  about 

miles  as  aforesaid;  and  that  the  mate  and  four  of  the  crew  of  the  said 

schooner  should  remain  on  board  the  said  brig,  to  work  at  the  pumps,  and 
otherwise  assist  in  the  navigation  of  the  said  brig,  which  was  accordingly 
done,  and  the  two  vessels  proceeded  in  company  for  Charleston  aforesaid ;  a 
light  being  hung  in  the  rigging  of  the  brig,  for  the  guidance  of  the  schooner 
during  the  night. 

Fifth.  That  a  pilot  came  on  board  the  said  brig,  about  —  o'clock  —  of 

the  ' day  of ;  and  about  —  o'clock  —  of  the  same  [or  other]  day, 

the  said  brig  was  safely  moored  in  the  harbor  of  Charleston  aforesaid. 

Sixth.  That  but  for  the  assistance  so  rendered  by  the  said  schooner,  the 
brig,  cargo  and  crew  would  most  probably  have  been  lost ;  inasmuch  as  her 
crew  could  not,  from  their  exhausted  state,  have  kept  her  much  longer  afloat, 
nor  have  brought  her  into  port. 

[If  the  salvor  vessel  has  suffered  damage  in  performing  the  salvage  service, 
the  nature  and  extent  of  the  injury  should  here  be  stated  in  a  distinct  article, 
as  a  ground  for  additional  compensation.] 
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Seventh.  Tliat  the  said  A.  B.,  owner,  and  the  said  0.  D.,  master  of  the 
said  schooner,  and  the  crew  thereof  [or,  if  the  crew  are  named,,  then  say, 
the  said  libellants],  by  reason  of  the  perils  necessarily  incurred,  and  the  great 
importance  and  nature  of  the  services  rendered  by  them  in  saving  the  said 
brig  and  her  cargo,  reasonably  deserve  to  have,  and  they  therefore  claim  a 
commensurate  reward  by  way  of  salvage  therefor. 

JSiffhth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law  may  issue 
against  the  said  brig  Josephine,  her  boats,  tackle,  apparel  and  furniture,  and 
against  the  aforesaid  cargo  thereof;  and  that  this  honorable  court  will  pro- 
nounce for  the  demand  of  the  libellants,  and  will  decree  to  them  such  com- 
pensation and  reward  by  reason  of  the  premises  as  shall  appear  to  be  just 
and  reasonable,  together  with  their  costs  and  expenses,  and  such  other  and 
further  relief  and  redress  as  tojright  and  justice  may  appertain,  and  as  the 
court  is  competent  to  give  in  the  premises. 

(Signed)  &c.,  [as  in  the  first  precedent.] 

A  suit  in  personam,  by  salvors,  against  the  owner  of  the  salved 
vessel,  may  also  be  maintained ;  and  when  by  reason  of  the  vessel 
having  been  permitted,  after  the  performance  of  the  salvage  service, 
to  proceed  upon  her  voyage,  or  for  any  other  reason,  the  salvors 
choose  to  resort  to  this  form  of  remedy,  there  can  be  little  difl&culty 
in  framing  the  libel  for  that  purpose. 


XXII. 

LIBEIi  IN  A  SUIT  IN  REM,  FOR  DAMAGES  BY  COLLISION  UNDER 
THE  ACT  OE  FEB.  26,  1845,  "EXTENDING  THE  JURISDICTION  OP 
THE  DISTRICT  COURTS  OF  THE  UNITED  STATES  TO  CERTAIN 
CASES  UPON  THE  LAKES  AND  NAVIGABLE  "WATERS  CONNECT- 
ING THE  SAME." 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of . 

A,  B.  of , ,  owner  of  the  schooner  Sylph,  hereinafter  mentioned, 

exhibits  this  his  libel  against  the  steamboat  Vixen  (whereof  C.  D.  is  or  lately 
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was  master),  now  lying  in  the  port  of ,  in  the  district  of  • aforesaid, 

and  within  the  admiralty  and  maritime  jurisdiction  of  this  honorable  court, 
her  engine,  maohinery(a),  boats,  tackle,  apparel  and  furniture,  and  against 
all  persons  lawfully  intervening  for  their  interest  therein,  in  a  cause  of  col- 
lision, civil  and  maritime.  And  thereupon  the  said  A.  B.  doth  allege  and 
articulately  propound  as  follows,  to  wit : 

First.  That  the  said  schooner  Sylph  is  a  vessel  of  more  than  twenty  tons 

burthen,  to  wit,  of  the  burthen  of tons  or  thereabouts ;   and  at  the 

time  when  the  cause  of  action,  hereinafter  mentioned  and  set  forth,  arose, 
was  enrolled  and  licensed  for  the  coasting  trade,  and  was  employed  in  the 
business  of  commerce  and  navigation  between  ports  and  places  in  diflferent 
states  and  territories  of  the  United  States,  upon  the  lakes  and  navigable 
waters  connecting  the  said  lakes. 

Second.  .That  on  the day  of ,  in  the  year  ,  the  aforesaid 

schooner  being  tight,  stanch,  and  well  manned  and  provided,  sailed  from 
the  port  of  Sandusky  in  the  State  of  Ohio,  with  a  valuable  cargo  of  wheat, 
on  a  voyage  to  the  port  of  Bufialo  in  the  State  of  New- York. 

Third.  That  during  the  said  voyage,  to  wit,  about  eleven  P.  M.  of  the 

day  of ,  the  said  schooner  being  then  about  eight  miles  westerly  from 

Cleveland,  with  the  wind  blowing  hard  from  the  east-southeast,  and  the  said 
schooner  being  close  hauled  on  the  starboard  tack,  her  course  lying  east- 
northeast,  B.  T.,  the  first  mate  of  the  said  schooner,  who  then  had  the  watch 
and  was  the  commanding  officer  on  deck,  being  on  the  lookout,  descried 
lights  ahead,  and  soon  after  discovered  that  they  were  borne  by  a  steamboat 
approaching  the  said  schooner  in  a  southwesterly  direction,  apparently  about 
one  mile  distant,  and  then  bearing  about  one  point  on  her  lee  bow.  That 
as  soon  as  the  said  R.  T.,  mate  as  aforesaid,  had  discovered  the  approach  of 
the  said  steamboat,  he  informed  the  helmsman  of  the  said  schooner  thereof, 
and  ordered  him  to  keep  her  steady,  believing  that  the  said  steamboat  would 
pass  her  on  the  larboard  hand.  That  about  three  minutes  after  the  said 
order  was  given,  it  became  apparent  to  tile  said  mate  that  there  was  ground 
to  apprehend  a  collision  with  the  said  steamboat ;  and  within  one  or  two 
minutes  thereafter,  he  became  satisfied  that  such  collision  was  inevitable, 
unless  proper  means  were  immediately  resorted  to,  by  the  persons  having 
charge  of  the  said  steamboat,  to  prevent  the  threatened  disaster.  Where- 
upon, the  said  steamboat  having  in  the  meantime  approached  within  speaking 
distance,  the  said  R.  T.,  mate  as  aforesaid,  instantly  shouted,  "  Port  your 
helm !    Stop  your  engine !"   and  several  times  repeated  this  request,  and 

(a)  See  note  to  the  third  precedent. 
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continued  to  do  so,  in  a  loud  and  audible  voice,  until,  about  a  minute  and 
a  half  after  first  hailing  the  said  steamboat,  she  struck  the  said  schooner, 
stem  on,  on  her  larboard  bow,  and  so  greatly  injured  the  said  schooner  that 
she  immediately  began  to  fill  with  water,  and,  in  spite  of  the  most  strenuous 
exertions  on  the  part  of  all  on  board  to  keep  her  afloat,  she  soon  thereafter 
sunk,  and  was,  with  her  cargo,  totally  lost ;  her  officers  and  crew  having 
with  diflBculty  saved  their  lives,  by  getting  on  board  the  said  steamboat. 

Fourth.  That  the  said  steamboat,*  by  which  the  said  damage  had  been 
done,  proved  to  be  the  Vixen  aforesaid,  under  the  command  of  G.  H.,  as  mas- 
ter thereof,  and  being  of  about tons  burthen,  bound  on  a  voyage  from 

Buffalo  aforesaid  to  Detroit(a).  That  at  the  time  when  lights  were  first 
discovered  from  the  Sylph,  as  hereinbefore  mentioned,  the  Sylph  carried  a 
light  suspended  from  the  outer  end  of  her  bowsprit,  which  remained  there 
until  she  was  struck  by  the  Vixen ;  and  although  there  was  considerable 
haze  on  the  water,  the  said  light  could  easily  have  been  seen,  and,  if  she 
kept  a  good  lookout,  must  have  been  seen  by  her  at  the  distance  of  half  a 
mile,  or  at  least  of  a  quarter  of  a  mile,  and  in  season  to  have  enabled  her 
to  give  way  for  the  said  Sylph,  as  she  was  bound  to  do,  and  thereby  to  prevent 
a  collision  therewith. 

Fifth.  That  if,  at  the  time  the  said  Vixen  was  first  hailed  from  the  Sylph, 
and  thenceforth,  she  had  had  a  proper  watch  on  deck,  the  warning  given 
by  the  mate  of  the  Sylph,  as  hereinbefore  mentioned,  must  have  been  dis- 
tinctly heard  on  board  the  Vixen,  in  season  to  have  enabled  her,  by  putting 
her  helm  to  port,  to  pass  the  Sylph  in  safety ;  or,  by  immediately  stopping 
her  engine,  greatly  to  diminish  the  violence  of  the  blow.  But  instead  of  so 
doing,  the  said  steamboat  Vixen  kept  on  her  previous  course ;  and  although 
she  was  running  at  the  rate  of  twelve  knots  an  hour,  her  speed  was  not  slack- 
ened ;  and  the  aforesaid  G.  H.,  master  of  the  said  Vixen,  admitted  to  the 
aforesaid  K.  T.,  mate  of  the  Sylph,  soon  after  the  said  R.  T.  got  on  board  the 
'  Vixen,  that  her  engine  had  not  been  stopped. 

(a)  This  description  of  the  tonnage  and  voyage  of  the  colliding  vessel  is  not 
given  for  the  purpose  of  bringing  the  case  within  the  jurisdiction  of  the  court, 
which  it  is  supposed  has  already  been  sufficiently  done  by  the  description  given 
of  the  libellant's  vessel.  The  act  extends  the  new  jurisdiction  to  all  "  matters  of 
contract  or  tort,  arising  in,  upon  or  concerning  steamboats  and  other  vessels," 
etc.  This  definition  is  supposed  unquestionably  to  embrace,  in  cases  of  collision, 
the  injured  vessel ;  and,  in  the  dSse  of  salvage,  the  salved  vessel ;  and  it  seems 
not  to  be  an  unreasonable  interpretation  to  consider  it  as  embracing,  also,  the 
colliding  and  the  saving  vessel. 
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Sixth.  That  at  the  time  when  the  danger  of  a  collision  between  the  said 
vessels  was  first  perceived  as  aforesaid  from  the  Sylph,  it  was  impossible  for 
her  to  get  out  of  the  way  of  the  said  Vixen  ;  nor  were  there  any  means  to 
which  she  could  with  propriety  have  resorted  for  that  purpose. 

Seventh.  That  at  the  time  of  the  aforementione'd  loss  of  the  said  schooner 
Sylph  and  her  cargo,  the  libellant  was  the  true  and' lawful  owner  of  the  said 
schooner,  and  of  her  said  cargo;   and  that  the  said  schooner  was  of  the 

value  of dollars,  and  the  said  cargo  was  of  the  value  of dollars 

or  thereabouts ;  and  that  by  reason  of  the  careless,  negligent,  unskilful  and 
improper  management  of  the  said  steamboat  Vixen,  and  of  the  collision 
thereby  occasioned  of  the  said  steamboat  with  the  said  schooner  Sylph,  the 
libellant  hath  sustained  damages  to  tbe  amount  of dollars  or  there- 
abouts, for  which  he  claims  reparation  in  this  suit. 

Mghth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law  may  issue 
against  the  said  steamboat,  her  engine,  machinery,  boats,  tackle,  apparel  and 
furniture ;  and  that  this  honorable  court  will  pronounce  for  the  damages 
aforesaid,  and  decree  the  same  to  be  paid  with  costs,  and  for  such  other  and 
further  relief  and  redress  as  to  right  and  justice  may  appertain,  and  the  court 
is  competent  to  give  in  the  premises. 

(Signed)  [etc.,  as  in  the  first  precedent.] 

For  damages  by  collision,  a  suit  in  rem  and  in  personam  against 
the  offending  ship  and  the  master,  or  a  suit  in  personam  against  the 
master  or  the  owner,  may  also  be  maiataiaed ;  and  there  can  be 
little  difficulty  ia  adapting  the  foregoing  precedent  to  either  of  these 
forms  of  remedy. 


XXIII. 

LIBEL  IN  A  CAUSE  OF  DAMAGE,  BY  A  SEAMAN,  AGAINST  A  MAS- 
TER, FOR  ASSAULT  AND  BEATING,  OR  IMPRISONMENT. 

IN  ADMIRALTY. 

To  the  Judge  of  the  District   Court  of  the   United 

States  for  the  District  of . 

A.  B.  of ,  late  a  mariner  on  board  the  ship  Charlotte  (whereof  C.  D. 

of is  or  lately  was  master),  exhibits  this  his  libel  against  the  said  C.  D. 
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in  a  cause  of  damage,  civil  and  maritime.  And  thereupon  the  said  libellant 
doth  allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  on  or  about  the day  of ,  at  the  port  of ,  the 

said  ship  Charlotte,  whereof  the  said  0.  D.  was  master,  then  be'ing  at  the 

port  of ,  and  destined  on  a  voyage  on  waters  within  the  admiralty 

and  maritime  jurisdiction   of  the  United   States    and   of  this   honorable 

court,  to  wit,  from   the  said  port   of to  ,  and  thence  back  to 

the   said  port   of ,  the  libellant   shipped   to   serve   as  a  mariner  on 

board  the  said  ship  during  the  said  toyage ;  that  the  said  ship  soon  there- 
after proceeded  upon  the  said  voyage,  with  the  libellant  on  board,  and  in 
due  time  completed  the  same  ;  and  that  during  the  whole  of  the  said  voyage, 
the  libellant  did  well  and  truly  perform  his  duty  on  board  th'e  said  ship  as 
such  mariner,  and  was  obedient  to  all .  the  lawful  commands  of  the  said 
master  and  other  oflBcers  on  board  the  said  ship. 

Second.  That  during  the  said  voyage,  to  wit,  oh  or  about  the day 

of ,  the  libellant  having  the  day  before  been  accidentally  hit  by  the 

jib-sheet  block  on  his  right  arm,  which  became  thereby  so  severely  hurt  and 
lamed  as  almost  wholly  to  deprive  him  of  the  use  thereof,  insomuch  that  he 
could  not  move  his  said  arm  at  all  without  excruciating  pain,  the  said  C.  D., 
well  knowing  that  the  libellant  had  received  the  afores^aid  injury,  and  had 
thereby  become  disabled  as  aforesaid,  ordered  the  libellant  to  go  aloft  and 
assist  in  shortening  sail ;  when  the  libellant  respectfully  told  the  said  C.  D. 
that  it  was  impossible  for  him  to  obey  the  said  order  ;  whereupon  the  said 
C.  D.  immediately  knocked  the  libellant  down  by  a  violent  blow,  with  his 
clenched  fist,  upon  the  head  of  the  libellant,  and,  with  great  force  and  vio- 
lence, kicked  him  several  times,  and  once  upon  his  arm,  while  he  lay  upon 
the  deek,  whereby  he  was  greatly  hurt  and  bruised. 

Third.  That  afterwards,  during  the  said  voyage,  to  wit,  on  or  about  the 
day  of [Here  allege  any  other  assault  and  beating,  or  any  im- 
prisonment, which  may  have  been  inflicted  by  the  defendant  upon  the  libel- 
lant, and  of  which  he  sees  fit  to  complain  ;  and  if  more  than  two  injuries  of 
this  nature  have  been  so  inflicted,  they  may  also,  severally,  be  alleged  in 
separate  successive  articles]. 

Fourth.  That  by  reason  of  the  wanton  cruelty  and  unlawful  violence  to 
which  the  libellant  has  been  subjected  by  the  said  C.  D.,  as  hereinbefore 
alleged  and  set  forth,  the  libellant  hath  sufiered  great  pain  and  distress  [and 
if  the  fact  be  so,  then  add :  and  his  health  was  thereby  greatly  impaired, 
or  was  and  still  is  thereby  greatly  impaired],  and  he  hath  been  damnified  to 
the  amount  of dollars. 

Fifth.  That  all  and  singular  the  premises  are  true. 
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Wherefore  the  libellant  prays  that  a  warrant  in  due  form  of  law  may  issue 
to  the  marshal  of  the  said  district,  commanding  him  to  arrest  the  said  C.  D., 

and  have  him  forthcoming  before  this  honorable  court  on  the  day  of 

,  or  on  such  other  day  to  be  inserted  in  the  said  warrant  as  the  court 

shall  direct,  then  and  there  to  answer  the  libellant  in  the  premises(a),  accord- 
ing to  the  course  of  courts  of  admiralty  and  the  rules  and  practice  of  this 
honorable  court  in  civil  causes  of  admiralty  and  maritime  jurisdiction ;  and 
that  this  honorable  court  will  pronounce  for  the  damages  aforesaid,  and 
decree  the  same  to  be  paid  by  the  said  C.  D.  to  the  libellant,  with  costs,  and 
for  such  other  and  further  relief  and  redress  as  to  right  and  justice  may 
appertain,  and  as  this  court  is  competent  to  give  in  the  premises. 

(Signed)     [etc.,  as  in  the  first  precedent.] 


XXIV. 

LIBEL  IN  A  SUIT  BY  THE  OWNER,  MASTER,  SUPERCARGO,  MATE, 
AND  ONE  OF  THE  SEAMEN  OP  A  SHIP,  AGAINST  THE  OWNER 
OF  ANOTHER  SHIP,  IN  A  CAUSE  OF  SPOLIATION  AND  DAMAGE(6). 

IN  ADMIRALTY. 

To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of . 

A.  B.  of  Matanzas  in  the  Island  of  Cuba,  merchant ;  C.  D.  of  the  same 
place,  master  mariner ;  E.  F.  of ,  merchant ;  and  Gr.  H.  and  I.  J.,  mari- 
ners, exhibit  this  their  libel  against  K.  L.  of ,  shipbuilder,  in  a  cause  of 

spoliation  and  damage,  civil  and  maritime.     And  thereupon  the  said  libel- 
lants  allege  and  articulately  propound  as  follows,  to  wit : 

First.  That  at  and  before  the  time  of  the  several  trespasses  hereinafter 
mentioned,  the  above  named  libellant,  A.  B.,  was  the  true  and  lawful  owner 
of  the  brig  La  Isabel,  hereinafter  mentioned ;  and  that  on  or  about  the 

(a)  As  to  the  insertion  of  a  clause  of  attachment,  and  as  to  the  process  of 
monition,  vide  supra,  the  prayer  of  process  in  the  second  precedent. 

(6)  It  seems  to  have  been  assumed,  and,  as  far  as  appears,  without  controversy, 
in  our  courts,  that  several  persons,  although  claiming  distinct  damages,  may  law- 
fully sue  jointly  in  this  from  of  action.  The  defendant  is  to  be  held  to  bail  for 
the  aggregate  amount  claimed ;  and  the  sum  decreed  by  the  court  is  to  be  dis- 
tributed by  it  among  the  several  libellants,  according  to  their  respective  rights. 

68 
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day  of ,  as  such  owner  as  aforesaid,  lie  dispatched  the  said  brig,  ladsn 

with  a  valuable  cargo  of  sugar,  coffee  and  cigars,  on  a  voyage  from  Matanzas 
aforesaid  to  Portland  in  the  State  of  Maine,  under  the  command  of  the 
libellant  C.  D.  as  master  of  the  said  brig,  the  libellant  E.  F.  being  super- 
cargo, the  libellant  G.  H.  being  first  mate,  and  the  libellant  I.  J.  being  one 
of  the  crew  thereof. 

Second,  That  on  the  third  day  after  the  departure  of  the  said  brig,  as 

aforesaid,  to  wit,  on  or  about  the  — j-  day  of ,  in  latitude degrees 

and minutesjiorth,  and  longitude degrees  and minutes  west, 

or  thereabouts,  while  the  said  brig  was  prosecuting  her  aforesaid  voyage  on 
the  high  seas,  the  said  brig  was  overtaken  by  the  schooner  Eegan,  owned 
by  the  defendant,  the  aforesaid  K.  L.,  and  commanded  by  one  T.  A.,  and 
was  boarded  by  a  boat's  crew  armed  with  muskets,  sent  from  the  said 
schooner,  and  headed  by  a  man  who,  by  his  companions,  was  called  Samp- 
son, and  who,  as  the  libellants  understood  and  believe,  was  mate  of  the  said 
schooner. 

Third.  That  upon  coming  on  board  the  said  brig,  the  said  Sampson  told 
the  libellant  C.  D.,  master  as  aforesaid,  that  the  said  schooner  was  in  want 
of  provisions,  and  in  an  insolent  tone  demanded  a  supply  from  the  stores  of 
the  said  brig ;  aiid  upon  being  informed  by  the  said  C.  D.  that  the  said  brig 
had  no  more  than  a  sufficient  supply  of  provisions  for  her  own  use  during 
the  residue  of  the  voyage,  the  said  Sampson  replied  that  he  should  take 
what  he  wanted,  and  immediately  stationed  three  of  his  followers  on  the 
after-part  of  the  deck  of  the  said  brig,  with  orders  to  shoot  the  first  man 
belonging  to  the  said  brig  who  should  offer  any  resistance  to  his  will. 

Fourth.  That  the  said  Sampson,  with  the  rest  of  his  crew,  armed  as 
aforesaid,  proceeded  to  plunder  the  said  brig  of  a  large  quantity  of  her  ship's 

stores,  of  the  value  of dollars,  and  also  of bags  of  coffee,  of  the 

value  of dollars,  and  of boxes  of  cigars,  of  the  value  of  ■ 

dollars,  composing  a  part  of  the  cargo  of  the  said  brig ;  and  not  content 
with  this,  he  entered  the  cabin  of  the  said  brig,  and  forcibly  took  therefrom 

dollars  in  specie  belonging  to  the  aforesaid  libellant  C.  D., dollars 

belonging  to  the  libellant  E.  F.,  and dollars  belonging  to  the  libellant 

G.  H.:  all  which  provisions,  coffee,  cigars  and  money  were,  by  the  said 
Sampson  and  other  persons  composing  the  aforesaid  armed  boat's  crew, 
carried  on  board  the  said  schooner,  and  have  never  been  restored  to  the 
libellants. 

Fifth.  That  while  the  said  Sampson  and  his  men  were  engaged  in  plunder- 
ing the  said  brig,  as  in  the  preceding  articles  is  stated  and  set  forth,  the 
libellants  C.  D.  and  E.  F.  repeatedly  remonstrated  with  the  said  Sampson 
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against  liifs  lawless  conduct;  but  tte  said  Sampson,  instead  of  yielding  to 
such  remonstrances,  at  first  took  no  notice  thereof,  and  at  length,  becoming 
exasperated,  he  seized  the  libellant  C.  D.  by  his  collar,  and  threatened  to 
throw  him  overboard;  whereupon  the  libellant  I.  J.  took  hold  of  the  arm  o^ 
the  said  Sampson,  for  the  purpose  of  restraining  him  from  further  \dolence 
upon  the  person  of  the  libellant  0.  D. :  that  the  said  Sampson  thereupon 
ordered  one  of  his  men  to  knock  the  said  I.  J.  down,  which  he  immediately 
did  with  the  butt-end  of  his  musket. 

Sixth.  That  during  all  the  time,  which  was  about  one  Jiour,  that  the  said 
armed  boat's  crew  continued  on  board  the  said  brig,  the  said  schooner  Eegan, 
which  was  armed  with  two  small  pieces  of  cannon,  and  had  a  considerable 
number  of  men  remaining  on  board,  kept  within  pistol  shot  of  the  said  brig, 
while  the  said  brig  and  her  crew  were  entirely  unarmed. 

Seventh.  That  by  reason  of  the  acts  of  plunderage  and  violence  committed 
by  the  persons  in  the  service  of  the  aforesaid  defendant  K.  L.,  as  herein  before 
set  forth,  the  libellants  respectively  have  sustained  damages  as  follows,  that 

is  to  say :  the  said  A.  B.,  to  the  amount  of ■  dollars ;  the  said  0.  D.,  to 

the  amount  of dollars ;  the  said  E.  F.,  to  the  amount  of dollars ; 

the  said  G.  H.,  to  the  amount  of  — ■ —  dollars ;  and  the  said  L  J.,  to  the 
amount  of dollars,  in  the  whole  amounting  to  the  sum  of dollars. 

JEighth.  That  all  and  singular  the  premises  are  true. 

Wherefore  the  libellants  pray  that  a  warrant  in  due  form  of  law  may  issue 
to  the  marshal  of  the  said  district,  commanding  him  to  arrest  the  said  K.  L., 

and  to  have  him  forthcoming  before  this  honorable  court  on  the day 

of ■,  or  on  such  other  day  to  be  inserted  in  the  said  warrant  as  the  court 

shall  direct,  then  and  there  to  answer  the  libellant  in  the  premises(a),  accord- 
ing to  the  course  of  courts  of  admiralty,  and  the  rules  and  practice  of  this 
honorable  court  in  civil  causes  of  admiralty  and  maritime  jurisdiction ;  and 
that  this  honorable  court  will  pronounce  for  the  aforesaid  damages,  and 
decree  the  same  to  be  paid  to  the  libellants  respectively,  according  to  their 
respective  claims  thereto,  as  hereinbefore  set  forth,  with  costs ;  and  for  such 
other  and  further  relief  and  redress'  as  to  right  and  justice  may  appertain, 
and  as  the  court  is  competent  to  give  in  the  premises. 

(Signed)     [etc.,  as  in  the  first  precedent.] 

(a)  As  to  the  insertion  of  a  clause  of  attachment',  and  as  to  the  process  of 
monition,  vide  supra,  the  prayer  of  process  in  the  second  precedent. 
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XXV. 

LIBEL  OR  PETITION  BY  A  THIRD  PERSON  INTERVENING  FOR  HIS 

OWN  INTEREST  IN  A  SUIT  IN  REM,  PENDENTE  LITE. 

(See  Rule  xxxiv.) 

An  intervention  by  a  third  person  pro  interesse  suo,  m  a  case  con- 
templated by  thp  thirty-fourth  of  the  new  Rules,  for  the  purpose  of 
obtaining  the  payment  or  satisfaction  of  an  independent  demand,  is 
virtually  a  new  suit.  The  intervenor  is  to  "  propoxmd  the  matter 
in  suitable  allegations ;"  and  this,  it  is  presumed,  he  may  do  by  a 
pleading  in  the  form  either  of  a  libel  or  of  a  petition,  although  the 
latter  form  is  supposed  to  have  been  heretofore  generally  resorted  to 
for  this  purpose.  But  whichever  form  may  be  adopted,  the  allega- 
tions on  the  part  of  the  libellant  or  petitioner  'must  be  essentially 
the  same  as  those  of  a  libel  in  an  independent  suit. 

The  rule  provides  that  "  the  other  party  or  parties  ia  the  suit 
may  be  required  by  order  of  the  court  to  make  due  answer ;"  that 
is  to  say,  they  may  be  cited  in  the  usual  form,  and,  if  necessary, 
compelled  to  answer  as  in  other  cases ;  and  in  our  courts,  where 
pleadings  are  often  merely  filed  in  the  clerk's  office,  without  being 
previously  exhibited  and  admitted  in  open  court  in  the  presence  of 
all  parties  concerned,  it  may  sometimes  be  proper  to  direct  a  special 
monition  to  the  libellant  in  the  principal  suit,  as  well  as  a  general 
one  to  all  persons  having  an  interest  in  the  property  proceeded 
against;  as  where  the  claim  set  up  by  the  intervenor  is  such  as,  if 
valid,  wUl  entitle  him  to  equality  or  priority  of  payment. 

Since  the  passage  of  the  act  of  March  3,  1847,  ch.  55,  directing 
the  marshal,  upon  the  receipt  by  him  of  security  from  the  claimant 
for  the  libellant's  demand,  at  any  time  after  the  arrest,  at  once  to 
discharge  the  property  arrested,  it  may  be  the  duty  of  the  court, 
upon  the  prayer  of  the  intervenor  to  that  effect,  to  award  a  new 
warrant  of  arrest,  to  be  placed  in  the  hands  of  the  marshal,  for 
the  purpose  of  securing  the  further  detention  of  the  property,  in  case 
such  security  shall  be  given ;  or,  in  the  event  of  the  discharge  of  the 
property  from  arrest  in  the  mean  time,  of  having  it  again  arrested,  to 
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answer  the  new  demand.  When  the  property  has  already  been  dis- 
charged under  this  statute,  before  a  third  person  having  a  claim  origi- 
nally cognizable  in  the  admiralty  has  obtained  a  standing  in  court  in 
the  character  of  an  intervenor,  he  may  doubtless  institute  an  original 
suit  without  regard  to  the  prior  suit. 

The  Introduction  of  the  Libel  (if  that  be  the  form  of  pleading 
resorted  to)  may  be  as  follows : 

R.  S.  of , ,  exhibits  this  his  libel  against  the  ship  Sarah  (whereof 

C.  D.  is  or  lately  was  master),  now  being  in  the  custody  of  the  marshal 
of  the  district  aforesaid,  under  arrest  in  virtue  of  a  warrant  issued  out  of  this 

honorable  court,  at  the  suit  of  A.  B.  of , ,  in  a  cause  of ,  civil 

and  maritime,  her  boats,  tackle,  apparel  and  furniture,  and  against  all  other 

persons  lawfully  intervening  for  their  interest  therein,  in  a  cause  of , 

civil  and  maritime.  And  thereupon  the  said  R.  S.  doth  allege  and  articulately 
propound  as  follows,  to  wit: 

First,  etc.. 

The  Prayer  of  the  Libel  may  be  in  the  form  following  : 

Wherefore  the  libellant  prays  that  process  of  monition  may  issue  to  the 
marshal  of  the  district  aforesaid,  commanding  him  to  cite  and  admonish  all 
persons  having  or  pretending  to  have  any  right,  title  or  interest  in  the  said 
ship  Sarah,  her  boats,  tackle,   apparel  or  furniture,  to  appear  before  this 

honorable  court  on  the day  of ,  or  on  such  other  day  to  be  inserted 

in  the  said  monition  as  the  court  shall  direct,  then  and  there  to  answer  the 
libellant  in  the  premises,  according  to  the  course  of  courts  of  admiralty,  and 
the  rules  and  practice  of  this  honorable  court  in  civil  causes  of  admiralty  and 
maritime  jurisdiction  [and  also  that  a  warrant  of  arrest,  in  due  form  of  law, 
may  issue  to  the  said  marshal  against  the  said  ship,  boats,  tackle,  apparel 
and  furniture]  ;  and  that  this  honorable  court  will  pronounce  for  the  libel- 
lant's  aforesaid  demand,  and  decree  the  same  to  be  paid  with  costs. 

PETITION  AGAINST  PROCEEDS  IN  THE  REGISTRY. 
(See  Rule  xliii.) 

In  cases  contemplated  by  the  forty-third  of  the  new  Eules,  of  in- 
tervention against  proceeds  in  the  registry  of  the  court,  the 
proceeding  is  by  petition,  which  may  commence  as  follows  : 
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IN  M)MIRALTY. 

To   the  Judge   of  the  District   Court   of  the    United 

States  for  the  District  of . 

E.  S.  of , ,  exhibits  this  his  petition,  and  therein  doth  allege  and 

propound  as  follows,  to  wit : 

Or, 

The  petition  of  E.  S.  respectfully  shows. 

But  whichever  form  may  be  adopted,  it  wUl  probably  be  found 
most  convenient,  and  most  conducive  to.  perspicuity,  to  state  the 
matter  ia  distinct  articles,  as  in  a  libel :  and  the  claims  of  the  peti- 
tioner should  be  propounded  with  the  like  degree  of  precision  and 
fullness,  and  their  statement  should  be  followed  by  an  allegation 
that  the  property  in  question  has  been  sold  in  pursuance  of  a  decree 
of  the  Court  in  behalf  of  A.  B.  in  a  cause  of ,  civil  and  mari- 
time ;  that  the  proceeds  of  such  sale  have  been  brought  into  the 
registry  of  the  court ;  and  that  there  remains  [or  will  remain]  a 

surplus  of  such  proceeds,  amounting  to  the  sum  of ,  after 

satisfjnng  the  said  decree,  as  by  the  records  and  proceedings  of 
the  said  court  will  more  fully  appear. 

If  a  claimant  has  appeared  (who,  until  the  contrary  be  shown, 
would  of  com'se  be  entitled  to  the  surplus  proceeds  after  satisfying 
the  libellant's  demand),  he  ought  to  be  cited  to  appear ;  and  the 
petition  may,  in  that  case,  properly  contain  a  prayer  to  that  effect. 

The  prayer  of  the  petition  may  be  as  foUows  : 

Wherefore  the  petitioner  prays  that  this  honorable  court  will  pronounce 
for  his  aforesaid  demand,  and  will  direct  the  same  to  be  paid  out  of  the 
aforesaid  proceeds  so  remaining  in  the  registry  of  the  court  as  aforesaid,  with 
costs ;  and  for  such  other  and  further  relief  and  redress  as  to  right  and  justice 
may  appertain,  and  as  the  court  is  competent  to  give  in  the  premises  [or,  if 
a  claimant  has  appeared,  the  prayer  may  then  be  :  that  process  of  monition 
may  issue  to  the  marshal  of  the  district  aforesaid,  commanding  him  to  cite 

and  admonish  G.  H.  of , ,  who  appeared  and  was  duly  admitted 

as  claimant  in  the  said  cause,  to  appear  before  this  honorable  court  on  the 
day  of ,  or  on  such  other  d'ay  to  be  inserted  in  the  said  process 
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as  the  court  stall  direct,  to  show  cause,  if  any  he  may  have,  why  the  afore- 
said demand  of  the  petitioner  should  not  be  allowed  and  ordered  to  be  paid  out 
of  the  said  proceeds  so  remaining  in  court  as  aforesaid  ;  and  that  this  honor- 
able court  will  pronounce  for  the  petitioner's  aforesaid  demand,  and  direct 
the  same  to  be  paid  with  costs,  and  for  such  other  and  further  relief,  etc]. 

The  petition  must  be  verified  by  oath,  or  solemn  affirmation. 


n.  PLEADINGS  SUBSEQUENT  TO  THE  LIBEL— ANSWER. 

In  treating  (in  the  8th  chapter  of  this  volume)  of  the  pleading  in 
an  admiralty  suit,  subsequent  to  the  libel,  the  author  has  already 
endeavored  to  afford  to  the  pleader  all  the  assistance  vrhich  he 
deemed  it  necessary  or  expedient  to  attempt  to  render,  relative  to 
those  objections  to  vsrhich  the  defendant  may  sometimes,  though 
very  rarely,  have  occasion  and  see  fit  to  resort,  for  the  purpose  of 
defeating  the  libellant's  action,  but  which,  he  may  suppose,  do  not 
form  the  proper  subject  of  vrhat  in  our  courts  is  knovra  under  the 
comprehensive  appellation  of  the  Answer.  To  the  above  men- 
tioned chapter,  therefore,  the  author  begs  leave  to  refer  the 
reader,  with  respect  to  such  exceptive  allegations.  The  general 
frame  and  requisites  of  the  answer  are  likewise  there  treated,  with 
nearly  as  much  fullness  as  is  compatible  with  the  plan  of  this  work. 

The  observations  already  made  concerning  the  want  of  precise 
rules,  and  the  prevalence  of  a  great  diversity  of  actual  practice, 
vdth  respect  to  the  form  of  the  libel,  are  true  also  of  the  answer. 

In  the  precedents  appended  to  Dunlap's  Practice,  the  answers 
as  well  as  the  libels  are  entitled  as  of  a  stated  term  of  the  court ;  but 
the  reasons  which  the  author  has  given  for  dispensing  with  this 
form,  in  the  case  of  the  libel,  are  equally  applicable  to  that  of  the 
answer.  The  answers  in  this  collection  are  also  prefaced  by  an 
Address  to  the  Judge.  This,  as  far  as  I  know,  is  peculiar  to  these 
precedents.    It  is  discordant,  moreover,  with  the  usage  of  courts 
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of  chancery,  between  the  fonn  of  procedure  in  which,  and  those  of 
the  American  courts  of  admiralty,  there  is  a  strong  similitude; 
and  though  there  may  be  no  serious  objection  to  such  preface,  it 
seems  not  easy  to  excogitate  any  sufficient  reason  for  its  adoption. 

There  is,  however,  another  form  observed  in  chancery,  which, 
though  I  have  met  with  no  evidence  of  its  having  been  hitherto 
adopted  in  the  courts  of  admiralty,  appears  to  be  equally  appropriate 
to  these  courts,  and  to  be  worthy  of  imitation ;  viz.,  the  well  knovm 
descriptive  heading  of  the  answer,  as  follows  : 

The  Answer  of  C.  D.,  defendant,  to  the  Bill  of  Complaint 
[Libel]  of  A.  B.,  complainant  [libellantj. 

The  use  or  omission  of  this  caption,  however,  would  not  in  any 
respect  vary  the  forni  of  the  commencement  of  the  answer  in  any 
other  respects,  and  its  simple  adoption  or  rejection  is  therefore 
purely  optional  with  the  pleader.  The  prefixion  of  the  words  In 
Admiralty,  seems  to  be  equally  appropritate  to  the  answer  and  the 
libel. 

The  answer  is  the  defendant's  response  to  the  narrative  given  by 
the  libellant,  of  his  supposed  cause  of  action ;  and  the  twenty-seventh 
of  the  new  Eules  requires  that  it  "  shall  be  full  and  explicit,  and 
distinct  to  each  separate  article  and  separate  allegation  in  the  libel,  in 
the  same  order  as  numbered  in  the  libel,"  and  that  it  "shall  also  answer 
in  like  manner  each  interrogatory  propounded  at  the  close  of  the 
libel."  This  plain  and  indispensable  direction  it  will  not  be  difficult, 
with  the  aid  of  what  is  said  in  the  above  mentioned  chapter,  to 
follow.  If  it  is  necessary  to  insist  in  the  answer  upon  some  new 
matter  of  defence,  not  set  forth  and  controverted  or  aveided  in  the 
libel,  and  which  cannot  be  pertinently  introduced  as  responsive  to 
the  particular  allegations  thereof,  such  matter  is  to  be  introduced 
in  additional  articles  framed  after  the  manner  of  the  articles  of  a 
libel(a). 

In  suits  in  rem,  the  answer  is  given  by  the  claimant ;  ani^a  claim 
may  be  put  in  either  by  the  owner  in  person,  or,  as  we  have  seen, 

(a)  As  to  the  mode  in  which  defensive  allegations  of  this  nature  are  to  be  con- 
tested, see  the  chapter  above  referred  to  in  the  text. 
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in  his  absence,  by  the  master,  consignee  or  other  agent.  The  claim 
may  be  given  separately;  and  as  its  validity  may  become  the' 
subject  of  controversy,  this  would  seem  to  be  the  more  convenient 
course,  but  the  usual,  if  not  uniform  practice,  is  to  incorporate  the 
claim  with  the  answer.  When  this  is  done,  care  must  be  taken  to 
conform  to  the  27th  of  the  new  Rules,  prescribing  the  fonns  of  the 
oath  by  which  the  claim  is  to  be  verified. 

In  the  High  Court  of  Admiralty  of  England  it  seems  to  be  the 
practice  to  recite  in  the  answer,  verbatim,  all  the  substantive  allega- 
tions iQ  the  libel  or  summary  petition.  Thus  in  a  precedent  given 
la  MAEEiOTT(a),  of  a  defensive  allegation  to  a  summary  petition  in 
a  cause  of  wages,  the  proctor  for  the  respondent,  who  was  the 
master  of  the  ship,  is  represented  to  have  appeared  before  the  court, 
and  "  said,  alleged,  and  in  law  articulately  propounded,  as  follows, 
to  vsdt :  I.  Whereas  in  the  first  pretended  position  or  article  of  a 

certain  pretended  summary  petition,  bearing  date  the  day  of 

,  given  in  and  admitted  in  this  catise,  on  the  part  of  — ■ — ,  late 

joiner  and  mariner  on  board  the  said  ship,  and  the  other  party  in 
this  cause,  it  is  alleged  and  pleaded  in  the  words,  or  to  the  effect 
following,  to  wit :  That  in  or  about  the  month  of,"  etc. ;  and  then 
follows  an  exact  transcript  of  the  substantive  allegations  of  the 
summary  petition.  The  unnecessary  prolixity  of  this  form  of  answer 
renders  it  objectionable,  and  it  is  not  supposed  to  have  been  adopted 
in  any  of  the  American  courts.  In  another  respect,  also,  this  pre- 
cedent seems  to  be  unnecessarily  prolix.  After  reciting  the  sununary 
petition,  it  proceeds  thus :  "  Now  the  same  is  therein  in  a  great 
part  falsely  and  untruly  alleged  and  pleaded;  for  the  truth  and 
fact  was  and  is,  and  the  party  proponent  doth  allege  and  propound, 
that  in  or  about  the  month  of,"  etc. ;  and  then  follows  a  repetition 
in  terms  of  that  part  of  the  summary  petition  in  which  the  voyage 
about  to  be  undertaken  by  the  ship,  the  shipment  of  the  plaintiff, 
etc.,  are  set  forth,  instead  of  a  mere  summary  reference  to  these 
allegations,  and  a  simple  admission  of  their  truth,  which  it  is  supposed 
would  be  sufficient.  Indeed,  this  smnmary  form  of  admission  is 
usual  in  suits  in  equity,  even  in  the  High  Court  of  Chancery  in 

(a)  Marriott's  Formulary,  p.  279. 

69 
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England,  where  brevity  is  less  consulted  than  in  the  American 
courts. 

The  inexperienced  practicer,  in  framing  an  answer  in  a  suit  in 
admiralty,  may  safely  have  recourse,  if  necessary,  to  the  precedents 
in  common  use  for  answers  in  chancery.  Indeed,  the  precedents  of 
answers  appended  by  Mr.  Hall  to  Gierke's  Praxis,  and  which  seem 
to  be  copies  of  actual  pleadings  drawn  in  suits  conducted  by  dis- 
tinguished lawyers,  are  in  exact  conformity  with  the  chancery 
forms  —  commencing  with  the  usual  formula  —  saving  and  reserving 
all  and  all  manner  of  advantage  of  exception,  etc.,  and  proceeding 
with  admissions,  denials  or  other  defensive  matter  introduced  by 
the  words :  And  this  respondent,  further  answering,  saith.  But  this 
introductory  formula  is  not  necessary,  and  is  not  supposed  to  be  at 
this  time  in  use ;  and  in  place  of  'the  words  "  further  answering 
saith,"  the  more  appropriate  phraseology  in  admiralty  is:  doth 
further  allege  and  propound.  Care  must  of  course  be  taken  to  comply 
with  the  twenty-seventh  of  the  new  Eules,  requiring  a  distinct 
reference  to  the  several  articles  of  the  libel,  and  a  response  to  each 
in  the  order  in  which  they  are  numbered.  The  form  of  an  admission 
may  be  as  follows :  That  it  is  true  [or.  That  this  respondent  has 
heard  and  believes  it  to  be  true]  that,  etc.,  as  in  the  first  [or  second, 
etc.]  article  of  the  said  hbel  is  alleged  and  pleaded.  The  form  of 
a  denial  may  be  as  follows :  That  it  is  not>true  [or,  That  this  res- 
pondent has  no  knowledge,  information  or  belief]  that,  etc.,  as  in 
the  first  [or  second,  etc.]  article  of  the  said  hbel  is  untruly  alleged 
and  pleaded  [and  if,  as  will  generally  happen,  the  case  requires  it, 
then  add :  for  the  truth  and  fact  was  and  is,  and  the  respondent 
doth  allege  and  propound,  that,  etc].  When  matters  partly  true 
and  partly  erroneous  are  comprised  in  one  and  the  same  article  of 
the  libel,  and  are  so  blended  as  not  to  admit  of  convenient  separar 
tion,  as  may  frequently  happen,  in  causes  of  collision  or  of  salvage, 
for  example,  the  response  to  such  article  may  be  framed  thus :  That 

as  to  the  matters  contained  in  the article  of  the  said  libel,  the 

same  are  therein  in  great  part  falsely  and  untruly  alleged  and 
pleaded ;  for  the  truth  and  fact  was  and  is,  and  the  respondent  doth 
allege  and  propound,  that,  etc(a). 

(a)  Marriott's  Formulary,  284. 
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■  When  there  are  writings  upon  which  the  respondent  relies  for 
defence,  they  should  be  distinctly  referred  to,  and  their  due  execution 
asserted  in  the  answer.  In  the  English  High  Court  of  Admiralty, 
copies  of  all  such  papers  are  annexed  to  the  defensive  allegation, 
and  are  called  exhibits.  Thus  in  the  precedent  above  cited  from 
Maeeiott's  Foimulary,  in  a  cause  of  wages,  a  balance,  after 
deducting  certain  specified  advances  made  to  the  libeUant  during 
the  voyage,  is  admitted  to  have  remained  unpaid  at  the  termination 
of  his  service;  and  the  defence  as  to  this  balance  is,  that  soon 
after  the  arrival  of  the  ship,  the  plaiatifF  beiag  under  the  necessity 
of  concealing  himself,  sent  an  order  to  the  owner  of  the  ship  for 
the  payment  of  the  said  balance  to  the  person  in  the  order  named ; 
that  the  same  was  paid  accordingly,  in  the  presence  of  two  vsdt- 
nesses ;  and  that  a  receipt,  witnessed  by  them,  was  given  therefor : 
copies  of  which  order  and  receipt  are  annexed  to  the  pleading,  and 
are  therein  referred  to  as  such(a). 

(a)  Marriott's  rormulaiy,  188  et  seq.  This  precedent  furnishes  a  striking 
example  of  the  extreme  prolixity  in  pleading  which  prevails  in  the  English  Court 
of  Admiralty ;  and  it  is  worth  while  here  to  insert  a  portion  of  it  as  a  matter  of 
curiosity,  and  as  an  example  to  be  avoided. 

It  was  alleged  in  the  summary  petition  that  the  petitioner  had  been  shipped  as 
a  joiner  and  mariner,  'at  a  certain  rate  of  wages ;  but  that  during  the  voyage 
(which  was  a  long  one)  the  carpenter,  who  was  shipped  at  a  higher  rate  of  wages, 
died ;  and  that  the  petitioner,  at  the  request  of  the  master,  had  agreed  to  serve, 
and  did  serve  during  the  remainder  of  the  voyage,  as  carpenter,  and  was  to  be 
paid  at  the  rate  that  had  been  allowed  to  the  deceased  carpenter.  The  defence 
set  up  in  behalf  of  the  owners  was,  that  there  was  no  such  request,  agreement 
or  service;  but  that  the  master  had  been  obliged,  at  an  intermediate  port,  to  ex- 
pend a  large  suni  for  carpenter's  work ;  that  the  petitioner  was  therefore  entitled 
to  no  more  than  the  rate  of  wages  at  which  he  was  originally  shipped,  and  that 
he  had  been  fully  paid.  After  stating  the  advances  made  during  the  voyage,  and 
the  balance  remaining  due  at  the  termination  thereof,  as  mentioned  in  the  text, 
the  defensive  allegation  proceeds  as  follows  : 

"  And  the  party  proponent  doth  further  allege  and  propound,  that  soon  after 

the  arrival  of  the  said  ship [name  of  the  ship]  at  aforesaid,  the  said 

being  under  the  necessity  of  concealing  himself,  to  avoid  being  impressed 

into  his  Majesty's  service,  did,  on  or  about  the day  of ,  and  wiih  his 

own  hand,  write,  subscribe,  superscribe,  and  send  a  letter  addressed  to  the  said 
— --  and ,  desiring  them  to  pay  his  wages  to ,  the  bearer  thereof;  which 
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With  these  explanations,  the  following  fonns,  it  is  believed,  vyiU 
be  found  sufficient : 

letter  was  received  by  the  said ,  who  told  the  said that  as  he  was  a 

stranger  to  them,  the  said ,  they  must  decline  paying  the  said  wages,  until 

they  received  a  draft  from  the  said on  the  proper  stamp  for  that  purpose ; 

and  thereupon,  on  the ,  being  the day  of ,  the  said did  with  his 

own  hand  write  and  subscribe  a  draft  on  a stamp,  addressed  to  the  said 

and  company,  thereby  desiring,  them  to  pay  the  bearer the  wages  due  to  him 

the  said from  the  ship ,  and  declaring  the  .receipt  of  the  said should 

be  their  discharge;  and  thereupon  the  said and  company,  or  one  of  them, 

did,  on  the  said day  of ,  pay  the  said the  aforesaid  sum  of , 

for  the  wages  due  to  him  the  said ,  in  the  presence  of and ;  and 

the  said then  gave  a  receipt  for  the  said  sum  of  -. ,  endorsed  on  the  said 

draft,  and  the  said and witnessed  the  same ;  and  the  said imme- 
diately or  very  soon  after  paid  the  said  sum  of to  the  said ,  who  'hath 

several  times  acknowledged  the  receipt  thereof.    And  the  party  proponent  doth 

further  allege  and  propound,  that  after  such  payment,  the  said several  times 

went  to  the  accompting  house  of  the  said and  company,  and  conferred  with 

their  clerk  on  other  business,  but  never  once  expressed  himself  dissatisfied 

with  the  payment  of  the  money  which  had  come  to  his  hands  as  his  wages,  or 

pretended  that  there  was  anything  further  or  more  due  to  him  from  the  said 

and  company,  for  his  service  on  board  the  said  ship ,  or  any  other  account 

whatever ;  and  this  was  and  is  true,  public  and  notorious :  And  the  party  propo- 
nent doth  allege  and  propound,  of  any  other  times,  and  of  everything  in  this  and 
the  subsequent  articles  of  this  allegation  contained,  jointly  and  severally. 

"  n.  That  in  supply  of  the  premises  mentioned  in  the  next  preceding  article,  and 
to  all  other  intents  and  purposes  in  the  law  whatsoever,  the  party  proponent  doth 
exhibit  and  hereto  annex,  and  prays  to  be  heard  read  and  inserted,  and  taken  as 

part  and  parcel  hereof,  paper  writings,  marked and ;  and  prays 

leave  to  refer  to  the  parchment  writing  marked  ,  now  remaining  in  the 

registry  of  this  court,  annexed  to  an  affidavit  of  the  said ,  and  doth  allege 

and  propound  the  said  parchment  writing  marked to  be  the  articles  of  agree- 
ment or  mariner's  contract  for  the  said  ship ,  mentioned  in  the  former  part 

of  the  said  "preceding  article ;  and  the  said  paper  writing  marked to  be  the 

letter  written  and  sent  by  the  said to  the  said  — ; —  and  company,  mentioned 

in  the  said  preceding  article ;  and  the  said  paper  writing  marked to  be  the 

draft  by  the  said ,  on  the  said and  company,  for  his  wages,  payable  to 

the  aforesaid ,  the  bearer  thereof,  also  mentioned  in  the  said  preceding  article  ; 

that  the  names  ' '  and  ' ,'  subscribed  to  the  exhibit ,  were  and  are 

the  proper  handwriting  of  the  said ,  the  party  in  this  cause ;  and  he  did,  on 

the  day  of  the  date  thereof,  duly  sign  the  same,  in  the  presence  of  the  persons 
whose  names  appear  to  be  subscribed  as  witnesses  thereto ;  that  the  whole  series 
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I. 

COMMENCEMENT  01'  AN  ANSWER  BY  THE  OWNER  OE  THE  VESSEL 
PROCEEDED  AGAINST,  IN  A  SUIT  IN  REM,  WHERE  THE  CLAIM  OP 
PROPERTY  IS  INCORPORATED  IN  THE  ANSWER. 

DISTRICT  COURT  OF  THE  UNITED  STATES  OF  AMERICA. 

District  of ; — 

IN  ADMIRALTY. 

The  Answer  of  G.  H.,  owner  and  claimant  of  the  ship 
Helen,  to  the  Libel  of  A.  B.  against  the  said  ship. 

And  now  comes  G.  H.  of , ,  owner  of  the  ship  Helen,  and  for 

answer  to  the  libel  of  A.  B.,  against  the  said  ship,  doth  allege  and  propound 
as  follows,  to  wit : 

and  contents  of  the  said  exhibit  marked were  and  are  so  well  known  and 

believed  to  be,  by  several  persons  of  good  credit  and  reputation,  who  have  fre- 
quently seen  him  write  and  subscribe  his  name,  and  thereby  came  to  know  and 
be  well  acquainted  with  the  manner  and  character  of  his  handwriting  and  sub- 
scription ;  and  that who  did  so  sign  the  said  exhibit  marked ,  and  write 

and  subscribe  both  the  said  exhibits  marked and ,  and the  party 

in  this  cause,  was  and  is  one  and  the  same  person,  and  not  divers ;  and  the  said 

ship  mentioned  in  the  said  exhibit  marked ,  and  the  ship ,  on  board  of 

which  the  said was  joiner,  and  many  times  mentioned  in  the  proceedings  in 

this  cause,  was  one  and  the  same  ship,  and  not  divers ;  and  this  was  and  is  true, 

public  and  notorious ;  and  so  much  the  said doth  know  in  his  conscience, 

and  hath  confessed  to  be  true :  And  the  party  proponent  doth  allege  and  pro- 
pound as  before. 

"  m.  That  all  and  singular  the  premises  were  and  are  true,  and  so  forth." 

[The  exhibits  appended  are  as  follows :  ] 

(no.  — .) 
SIR, 

Please  to  pay  the  bearer my  wages  due  from  the  ship ,  and  you 

will  oblige  your  servant;  and  this  receipt  will  be  your  discharge.  A.  B. 

To  Mr. 

(endoksed.) 

Received the  sum  of ,  in  full  of  the  within  note. 

Witness  present  Per  C.  D. 

A.  B. 
CD. 
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First.  That  the  said  G.  H.  is  the  true  and  bona  fide  owner  of  [or  of  one- 
fourth  (or  otherwise  as  the  case  may  be)  of]  the  said  ship  Helen,  and  that 
no  other  person  is  the  owner  thereof  (a). 

Second.  That,  etc. 


II. 

THE  LIKE  WHEN  THE  CLAIM  IS  INTERPOSED  BY  AN  AGENT  OR 

A  CONSIGNEE. 

IN"  ADMIRALTY. 

The  Answer  of  E.  P.,  agent  of  G.  H.,  the  owner  [or  of 
E.  F.,  the  consignee^  and  claimant  of  the  ship  Helen, 
to  the  label  of  A.  B.  against  the  said  ship. 

And  now  comes  E.  P.  of , ,  the  agent  of  G.  H.  of , , 

the  owner  [or,  E.  P.  of , ,  consignee]  of  the  ship  Helen,  and  for 

answer  to  the  libel  of  A.  B.  against  the  said  ship  doth  allege  and  propound 
as  follows,  to  wit : 

Mrst.  That  the  said  G.  H.  is  the  true  and  bona  fide  owner  of  the  said 
ship  Helen,  and  that  no  other  person  is  the  owner  thereof;  and  that  he  the  said 
E.  P.  is  duly  authorized  by  the  said  G.  H.  to  put  in  a  claim,  in  his  behalf,  to 
the  said  ship,  in  this  suit. 
Second.  That,  etc., 


III. 
THE  LIKE  WHERE  THE  CLAIM  IS  INTERPOSED  BY  THE  MASTER. 

IN  ADMIEALTY. 

The  Answer  of  C.  D.,  master  and  claimant  of  the  ship 

Helen,  in  behalf  of  G.  H.,  the  owner  thereof,  to  the 

Libel  of  A.  B.  against  the  said  ship. 

And  now  comes  C.  D.,  master  of  the  said  ship  Helen,  and  for  answer  to  the 

libel  of  A.  B.  against  the  said  ship  doth  allege  and  propound  as  follows,  to  wit : 

(a)  See  Rule  xxvi.  of  the  new  Rules  of  Admiralty  Practice. 
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First.  That  G.  H.  of , ,  is  the  true  and  hma  fide  owner  of  the 

said  ship  Helen,  and  that  no  other  person  is  the  owner  thereof;  and  that  he 
the  said  C.  D.  is  now  the  master  of  the  said  ship,  and,  as  such  master,  has 
the  possession  and  is  the  lawful  bailee  thereof  for  the  said  G.  H(a). 

Second.  That,  etc. 


IV. 

COMMENCEMENT  OP  AN  ANSWER  IN  A  SUIT  IN  PERSONAM. 

m  ADMIRALTY. 

The  Answer  of  C.  D.,  the  defendant,  to  the  Libel  of  A. 
B.,  lihellant. 

And  now  comes  C.  D.  of , ,  and  for  answer  to  the  libel  of  A.  B. 

against  him  the  said  C.  D.,  doth  allege  and  propound  as  follows,  to  wit : 
First.  That,  etc. 


V. 

CONCLUSION  OF  THE  ANSWER. 

The  last  article  of  the  answer,  as  of  the  libel,  is — 

That  all  and  singular  the  premises  are  true. 

In  aU  the  American  precedents  of  answers  I  have  met  with,  this 
allegation  is  also  followed,  as  in  the  libel,  by  a  prayer,  which  con- 
stitutes the  conclusion  of  the  answer ;  but  in  the  form  of  this  prayer 
there  seems  to  have  been  the  same  diversity,  as  in  almost  everything 
else  pertaining  to  admiralty  pleadings.  The  converse  of  the  prayer 
at  the  conclusion  of  the  foregoing  precedents  of  libels  seems  to  be 
the  more  appropriate  form,  viz : 

Wherefore  the  respondent  prays  that  this  honorable  court  will  pronounce 
against  the  demand  of  the  libellant  in  his  aforesaid  libel  mentioned  and  set 
forth,  with  costs. 

(a)  See  Rule  xxvi. 
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The  fomi  used  in  the  neatly  expressed  precedents  appended  to 
DuNLAp's  Practice,  is,  however,  quite  unobjectionable,  and  is  as 
follows : 

Wherefore  the  respondent  prays  that  this  honorable  court  would  be  pleased 
to  pronounce  against  the  libel  aforesaid,  and  to  condemn  the  libellant  in 
costs,  and  otherwise  right  and  justice  to  administer  in  the  premises. 

A  simple  prayer  that  the  libel  aforesaid  be  dismissed  with  costs, 
is  doubtless  sufficient,  and  is  one  of  the  forms  in  use. 

The  answer,  like  the  hbel,  is  to  be  signed  by  the  respondent  and 
proctor,  and  sworn  to  ia 'like  manner. 

The  right  to  append  interrogatories,  it  will  be  remembered,  per- 
tains to  the  respondent  as  well  as  to  the  libellant,  and  the  form  for 
this  purpose  is  the  same  m  both  cases.  Vide  supra,  No.  1.  of  pre- 
cedents for  libels. 


m.  PROCESS. 

I. 

[  See  Rule  ii.     See  also  supra,  p.  128,  and  Marriott's  Formulary,  330.  ] 

WARRANT  OF  ARREST  IN  PERSONAM. 

UNITED  STATES  OF  AMERICA, 

District  of ,  ss. 

The  President  of  the  United  States  of  America(a)  to  the  Marshal  of  the 
District  of ,  and  to  his  deputy  whomsoever,  greeting  : 

(a)  At  the  first  session  of  the  Supreme  Court  of  the  United  States,  in  Febru- 
ary, 1790  (at  the  city  of  New- York,  then  the  seat  of  government),  an  order  was 
made  by  the  court,  "  That  (unless  and  until  it  shall  be  otherwise  provided  by 
law)  all  process  of  this  court  shall  be  in  the  name  of  the  President  of  the  United 
States."  No  change  having  been  made  by  law,  this  rule  has  continued  in  force 
to  the  present  day ;  and  although  in  terms  it  is  limited  to  the  process  of  the 
Supreme  Court,  the  form  prescribed  by  it  has  been  observed  in  other  courts. 
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You  are  hereby  jointly  and  severally  empowered  and  strictly  enjoined  and 

commanded  that  you  arrest  A.  B.  of (a), (a),  if  he  be  found  within 

your  district ;  and  him  so  arrested  you  keep  under  safe  and  secure  arrest,  so 
that  his  body  may  be  had  and  forthcoming  before  the  judge  of  the  District 

Court  of  the  United  States  of  America  for  the  District  of ,  at ,  on 

the day  of ,  if  it  be  a  court  day,  else  on  the  court  day  next  follow- 
ing, at o'clock  in  the noon,  there  to  answer  unto  C.  D.  in  a  cause 

of (b),  civil  and  maritime,  and  further  to  do  and  receive  in  this  behalf 

as  to  justice  shall  appertain ;    and  that  you  duly  certify  the  aforesaid  judge 
what  you  shall  do  in  the  premises,  together  with  these  presents.     'Witness(c) 

the  Honorable ,  judge  of  the  aforesaid  court,  at ,  this day  of 

,  in  the  year  of  our  Lord .  E.  F.,  Clerk. 

Action  for  $ -(d). 

Q.  H.,  Proctor. 

(a)  These  blanks  are  designed  to  be  filled  with  the  place  of  residence  and 
occupation  of  the  defendant.  Rule  xxiii.  requires  the  libel  to  state  these  par- 
ticulars, and  the  spirit  of  the  rule  is  supposed  to  extend  to  the  process.  It  is  not 
intended,  however,  to  intimate  that  the  process  would  be  vitiated  by  their  omission. 
(6)  The  nature  of  the  cause  with  which  this  blank  is  to  be  filled,  will  appear 
in  the  libel,  in  which  it  is,  by  the  twenty-third  Rule,  required  to  be  stated. 

(c)  The  Process  Act  of  1792  directs  that  "  all  writs  and  process  issuing  from 
the  Supreme  or  a  circuit  court,  shall  bear  test  of  the  chief  justice  of  the  Supreme 
Court  (or,  if  that  ofBce  shall  be  vacant),  of  the  associate  justice  next  in  prece- 
dence ;  and  aU  writs  and  process  issuing  from  a  district  court  shall  bear  test  of 
the  judge  of  such  court  (or,  if  that  office  shall  be  vacant),  of  the  clerk  thereof; 
which  said  writs  and  processes  shall  be  under  the  seal  of  the  court  from  whence 
they  issue,  and  signed  by  the  clerk  thereof."  The  form  of  the  test  given  in  the 
above  precedent  is  a  convenient  mode  of  complying  with  the  act,  which  is  sup- 
posed to  embrace  admiralty  as  well  as  other  process  ;  and  no  distinction  is  known 
to  have  been  hitherto  made  in  this  respect  in  the  actual  practice  of  our  courts; 
The  conclusion  of  the  process  from  the  High  Court  of  Admhalty  of  England  is 
as  follows : 
"  Given  at  London,  in  our  aforesaid  court,  under  the  seal  of  the  same  for  causes. 

the day  of ,  in  the  year  of  our  Lord ,  and  of  our  reign  the ." 

(See  Marriott's  Formulary,  330.) 
(d)  The  sum  sued  for  should  be  truly  stated  here,  to  the  end  that  the  marshal 
may  know  for  what  amount  he  is  to  take  bail ;  which  should  be  in  the  sum  speci- 
fied, together  with  such  additional  sum  as  is  proper  to  cover  costs,  one  hundred 
dollars  for  example ;  and  by  one  of  the  rules  of  the  District  Court  for  the 
Northern  District  of  New-Tork,  this  is  expressly  required  to  be  done.  (See  Rule 
11.)  This  form  of  process,  it  will  be  recollected,  cannot  be  issued  for  a  sum  ex- 
ceeding five  hundred  dollars,  without  an  express  order  founded  upon  a  sworn 

10 
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II. 

[  See  Rule  ii.  ] 

"WARRANT  OF  ARREST  IN  PERSONAM,  WITH  A  CLAUSE  THEREIN 
TO  ATTACH  THE  GOODS  AND  CHATTELS,  CREDITS  AND  EFFECTS 
OF  THE  DEFENDANT. 

UNITED  STATES  OF  AMERICA, 
District  of  ,  ss. 

The  President,  etc. 

You  are  hereby  jointly  and  severally  empowered  and  strictly  enjoined  and 

commanded  that  you  arrest  C.  D.  of , ,  if  he  be  found  within  your 

district ;  and  him  so  arrested  you  keep  under  safe  and  secure  arrest,  so  that 
his  body  may  be  had  and  forthcoming  before  the  judge  of  the  District  Court 

of  the  United  States  of  America  for  the District  of ,  at ,  on  the 

day  of ,  if  it  be  a  court  day,  else  on  the  court  day  following,  at  -. 

o'clock,  in  the noon,  there  to  answer  unto  A.  B.  in  a  cause  civil  and 

maritime,  and  further  to  do  and  receive  in  this  behalf  as  to  justice  shall  apper- 
tain :  And  you  are  hereby  further  empowered  and  strictly  enjoined  and 
commanded,  that  if  the  said  C.  D.  is  not  found  within  your  district,  you 

attach  his  goods  and  chattels  to  the  amount  of dollars  [the  amount 

sued  for]  ;  or,  if  no  goods  and  chattels  of  the  said  C.  D.  be  found  in  your 
district,  that  you  attach  his  credits  and  effects  in  the  hands  of  [here  insert 
the  name  or  names  of  the  garnishee  or  garnishees,  and  his  or  their  place  of 
residence  and  occupation]  to  the  same  amount,  and  that  you  monish  and 
cite  peremptorily  and  personally  the  said  [here  insert  the  name  of  the  ffamishee] 

libel,  or  other  evidence  showing  the  propriety  of  such  order ;  and  in  such  case, 
the  order  will  of  course  specify  the  sum  for  which  the  process  is  to  issue.  In 
other  cases  the  amount  claimed  ought  to  be  made  known  to  the  clerk  by  the 
libel,  or  in  some  other  authentic  form.  In  England,  no  warrant  of  arrest,  either 
of  person  or  ships,  issues  without  an  aifldavit  of  debt ;  and  as  the  process  is 
''  extracted  "  before  the  libel  is  "  given  "  (or,  "  impetrated  "  before  the  libel  is 
"  porrected,"  as  the  more  ancient  phrase  was),  the  action  is  first  entered  with 
the  registrar  thus : 

"April  10,  1847. 
"Arrest  A.  B.,  now  or  late  master  [or  owner]  of  the  ship  or  vessel  called  the 

,  so  that  his  body  may  be  had  or  forthcoming  on  the day  after  said 

arrest,  to  answer  C.  D.  in  a  cause  of ,  civil  and  maritime. 

"Action  £ " 
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to  appear  before  the  aforesaid  judge  on  the  day  and  at  the  place  aforesaid, 
then  and  there  to  answer  on  oath  or  solemn  affirmation,  as  to  the  debts, 
credits  or  effects  of  the  said  A.  B.  in  his  hands,  and  to  such  interrogatories 
touching  the  same  as  shall  be  propounded  on  behalf  of  the  said  C.  D.,  and 
further  to  do  and  receive  in  this  behalf  as  to  justice  shall  appertain ;  and 
that  you  duly  certify  the  aforesaid  judge  -what  you  shall  do  in  the  premises, 
together  with  these  presents. 
Witness,  etc. 


III. 

[  See  Eule  ii.  ] 

MONITION  IN  A  SUIT  IN  PERSONAM. 

UNITED  STATES  OF  AMERICA, 
District  of ,  ss. 

The  President,  etc. 

You  are  hereby  strictly  charged  and  commanded  that  you  monish  and 

cite  peremptorily  and  personally  C.  D.  of , ,  if  he  be  found  in  your 

district,  to  appear  before  the  judge  of  the  District  Court  of  the  United 

States  of  America  for  the  District  of ,  at ,  on  the day  of 

,  if  it  be  a  court  day,  else  on  the  court  day  next  following,  at 

o'clock  in  the noon,  to  answer  unto  A.  B.  in  a  cause  of civil  and 

maritime,  and  further  to  do  and  received  in  this  behalf  as  to  justice  shall 
appertain ;  and  that  you  duly  certify  the  aforesaid  judge  what  you  shall  do 
in  the  premises,  together  with  these  presents. 

Witness,  etc. 


IV. 

[  See  Marriott's  Formulary,  p.  326.  ] 
WARRANT  OF  ARREST  IN  REM. 
UNITED  STATES  OF  AMERICA, 

District  op ,  ss. 

The  President,  etc. 

You  are  hereby  jointly  and  severally  empowered  and  strictly  enjoined 
and  commanded  that  you  arrest  the  ship  called  the  (whereof  C,  D. 
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now  is  or  lately  was  master),  her  boats,  tackle,  apparel  and  furniture(o),  if 
shh  shall  be  found  within  your  district;  and  the  same  so  arrested  you  keep 
under  safe  and  secure  arrest  until  you  shall  receive  further  orders  from  the 
court)  or  the  same  shall  be  discharged  by  due  course  of  law(6) ;  and  that 
you  cite  at  the  premises  all  persons  in  general  who  have  or  pretend  to  have 
any  right,  title  or  interest  therein,  to  appear  before  the  judge  of  the  Dis- 
trict Court  of  the  United  States  of  America  for  the  District  of ,  at 

,  on  the day  of ,  if  {%  be  a  court  day,  else  on  the  court  day 

next  following,  at o'clock  in  the noon,  ^ere  to  answer  unto  A.  B. 

in  a  cause  of ,  civil  and  maritime,  and  further  to  do  and  receive  in  this 

behalf  as  to  justice  shall  appertain;  and  that  you  duly  certify  the  judge  of 
the  aforesaid  court  what  you  shall  do  in  the  premises,  together  with  these 
presents.     Witness,  etc.  ' 

If  the  warrant  is  against  the  ship  and  cargo,  it  will  of  course  be 
varied  accordingly ;  and  if  it  be  against  the  ship  and  freight  in  the 
hands  of  the  owners  or  consignees  of  the  cargo,  or  against  the  ship 
and  the  proceeds  of  the  cargo,  it  should  contain  an  attachment  and 
citation  clause  similar  to  that  contained  in  a  warrant  in  personam 
against  credits  and  effects. 

[For  the  form  of  the  marshal's  return,  see  p.  154]. 


V. 

[  See  Marriott's  Formulary,  p.  328.  ] 
WARRANT  'OF  ARREST  IN  REM  AND  IN  PERSONAM. 

UNITED  STATES  OP  AMEEICA, 

District  of ,  ss. 

The  President,  etc. 

You  are  hereby  jointly  and  severally  empowered  and  strictly  enjoined  and 

(o)  The  suit  may  also  be  against  the  ship  a,nd  freight;  or  against  the  ship  and 
cargo;  or  against  the  proceeds  of  both  or  either.     (See  Rules  xii.-xix). 

(6)  I  have  deemed  it  proper  to  add  this  last  clause,  in  consequence  of  the  pro- 
visions of  the  act  of  March  3,  1847  (vide  supra,  99),  which  entitle  the  claimant, 
on  giving  security,  to  an  immediate  release  of  the  property,  without  an  order  of 
the  court  for  that  purpose. 
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commanded  that  you  arrest  the  ship  called  the  (whereof  C.  D.  now 

is  or  lately  was  master),  her  tackle,  apparel  and  furniture,  if  she  shall  be 
found  within  your  district  [or,  the  ship,  etc.,  etc.,  and  her  freight  in  the  hands 

of  G.  H.  of ,  ] ;  and  the  same  so  arrested  you  keep  under  safe 

and  secure  arrest,  until  you  shall  receive  further  orders  from  the  court,  or 
the  same  shall  be  discharged  from  arrest  by  due  course  of  law ;  and  that 
you  cite  at  the  premises  all  persons  in  general  who  have  or  pretend  to  have 
any  right,  title  or  interest  therein,  to  appear  before  the  judge  of  the  Dis- 
trict Court  of  the  United  States  of  America  for  the District  of , 

on  the day  of ,  if  it  be  a  court  day,  or  else  the  next  court  day  follow- 
ing, at o'clock  in  the noon,  there  to  answer  unto  A.  B.  in  a  cause 

of ,  civil  and  maritime,  and  further  to  do  and  receive  in  this  behalf  as  to 

justice  shall  appertain ;  and  you  are  hereby  further  empowered  and  strictly 
enjoined  and  commanded  that  you  arrest,  moreover,  the  said  C.  D.,  if  he 
shall  be  found  within  your  district ;  and  him  so  arrested  you  keep  under  safe 
and  secure  arrest,  so  that  his  body  may  be  had  and  forthcoming  before  the 
judge  of  the  said  court,  the  day,  hour  and  place  aforesaid,  there  to  answer 
unto  the  said  C.  D.  in  a  like  cause,  and  further  to  do  and  receive  in  this  behalf 
as  to  justice  shall  appertain;  and  that  you  duly  certify  the  judge  of  the 
aforesaid  court  what  you  do  in  the  premises,  together  with  these  presents. 
Witness,  etc. 


VI. 

[  See  Kule  viii.  ] 

MONITION  TO  A  THIRD  PERSON,  TO  DELIVER  OVER  THE  APPUR- 
TENANCES OF  A  SHIP. 

UNITED  STATES  OF  AMERICA, 

DiSTBICT   OF   ,   SS. 

The  President,  etc. 

Whereas,  in  a  certain  cause  of  — — ,  civil  and  maritime,  moved  and 
prosecuted  in  the  District  Court  of  the  United  States  for  the  District  of 

,  on  behalf  of  A.  B.,  against  the  ship  called  the ,  her  boats,  tackle, 

apparel  and  furniture,  at  the  petition  of  the  said  A.  B.,  alleging  that  the 
said  boats,  tackle  apparel  and  furniture  [or  some  part  of  them,  to  be  specified 
according  to  the  fact]  of  the  said  ship,  were  in  the  possession  or  custody  of 
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E.  F.  of ,  ,  the  said  court,  on  the day  of ,  decreed  the 

said  E.  F.  to  be  monished,  cited  and  called  to  judgment  at  the  time  and  place 
under (vritten,  and  to  the  effect  hereinafter  expressed :  You  are  therefore 
hereby  strictly  charged  and  commanded,  jointly  and  severally,  that  you 
monish  and  cite  peremptorily  the  said  E.  F.  to  appear  before  the  judge  of  the 

said  court,  at ,  on  the day  of ,  at ' o'clock  in  the 

noon,  then  and  there  to  show  cause,  if  any  he  have,  why  the  said  boats, 
tackle,  etc.  [as  above],  should  not  be, decreed  to  be  delivered  over  to  you  the 
said  marshal  or  deputy,  and  to  do  and  receive  as  to  justice  shall  appertain ; 
and  that  you  duly  certify  the  aforesaid  judge  what  you  shall  do  in  the 
premises,  together  with  these  presents. 
Witness,  etc. 


VII. 
[  See  Rule  vm.    See  also  Marriott's  Formulary,  352.] 

ATTACHMEN'^^  FOR  NOT  DELIVERING  OVER  THE  TACKLE,  &c.,  OF 

A  SHIP. 

UNITED  STATES  OF  AMERICA, 
District  of  ,  ss. 

The  President,  etc. 

Whereas,  in  a  certain  cause  of  ,  civil  and  maritime,  moved  and 

prosecuted  in  the  District  Court  of  the  United  States  for  the  District  of 

• ,  on  behalf  of  A.  B.,  against  the  ship  called  the ,  her  boats,  tackle, 

apparel  and  furniture,  the  said  court,  on  the ■  day  of ,  decreed  a 

monition  to  issue  to  E.  F.  of , ,  having  the  said  boats,  tackle,  etc., 

in  his  possession  or  custody,  to  appear  before  the  said  court,  at ,  on  the 

day  of ,  to  show  cause,  if  any  he  had,  why  the  said  boats,  tackle, 

etc.,  should  not  be  decreed  to  be  delivered  over  to  you  the  said  ma,rshal  or 
deputy,  and  to  do  and  receive  as  to  justice  should  appertain.    And  whereas, 

a  monition  to  the  effect  aforesaid  issued  accordingly,  which  was,  on  the 

day  of ,  by  you  the  said  marshal  [or  by  C.  D.,  your  deputy]  returned, 

with  a  certificate  thereon  endorsed,  that  the  same  had  been  duly  executed, 

on  the day  of ,  by  showing  the  same  under  seal  to  him  the  said 

E.  F.,  and  by  leaving  with  him  a  copy  thereof.     Whereupon,  no  sufficient 

cause  to  the  contrary  being  shown,  the  aforesaid  court,  on  the day  of 

,  decreed  the  said  boats,  tackle,  etc.,  to  be  by  the  said  E.  F.  forthwith 

[or,  on  or  before  the day  of ]  delivered  over  as  aforesaid.    And 
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whereas,  the  said  E.  F.  having  neglected  to  compjy  with  the  said  decree,  the 

aforesaid  court,  on  the day  of ,  decreed  him,  the  said  E.  F.,  to  be 

attached  for  his  contempt  in  not  delivering  over  the  said  boats,  tackle, 
etc.,  pursuant  to  the  said  decree  (justice  so  requiring) :  You  are  therefore 
hereby  strictly  charged  and  commanded,  jointly  and  severally,  that  you 
attach  and  arrest  the  said  E.  F.,  if  he  be  found  within  your  district ;  and 
him  so  attached  and  arrested  you  keep  under  safe  and  secure  arrest  until  he 
shall  have  delivered  over  to  you  the  said  boats,  tackle,  etc.,  pursuant  to  the 
said  decree  ;  and  that  you  duly  certify  the  judge  of  the  aforesaid  court  what 
you  shall  do  in  the  premises,  together  with  these  presents. 
Witness,  etc. 


VIII. 
[  See  Marriott's  Formulary,  366.  ] 

WARRANT  TO  DELIVER  A  SHIP  TO'  PART-OWNERS  HA  VINO  THE 
MAJORITY  OF  INTEREST  THEREIN,  CALLED  IN  THE  ENGLISH 
PRACTICE  A  «  DECREE  OF  POSSESSION." 

UNITED  STATES  OF  AMERICA, 
District  of ,  ss. 

The  President,  etc. 

Whereas,  in  a  certain  cause  or  business,  civil  and  maritime,  moved  and 
prosecuted  before  the  District  Court  of  the  United  States  for  the  District 

of ,   on  behalf  of  A.  B.,  owner  of parts  of  the  ship  or  vessel 

called  the ,  against  the  said  ship,  her  tackle,  apparel  and  furniture,  and 

against  C.  D.  the  master,  and  E.  F.  the  owner  of parts  of  the  said 

ship,  and  all  others  having  or  pretending  to  have  any  right,  title  or  interest 

therein,  on  the day  of ,  the  aforesaid  court  decreed  the  possession 

of  the  said  ship  to  be  delivered  to  the  said  A.  B.,  owner  of parts 

thereof,  and  having  a  majority  of  interest  therein,  or  to  his  lawful  attorney, 
for  his  use ;  and  it  being  alleged  that  the  said  C.  D.  and  E.  F,,  or  one  of 
them,  are  in  possession  of  the  register  belonging  to  the  said  ship  or  vessel, 
the  said  court  further  decreed  a  monition  to  issue  against  them,  to  deliver 
up  the  same  unto  the  said  A.  .B.(a) :  You  are  therefore  by  these  presents 

(a)  As  this  process  looks  only  to  the  delivery  of  the  ship,  this  reference  to 
the  part  of  the  decree  relating  to  the  register  seems  unnecessary.  The  delivery 
of  the  register  is  enforced  by  a  separate  process  of  monition  (see  the  next  prece- 
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authorized,  and  empowered,  jointly  and  severally,  and  strictly  charged  and 
commanded,  to  release  the  said  ship,  her  tackle,  apparel  and  furniture, 
from  the  arrest  made  in  this  behalf,  and  to  deliver  the  possession  thereof  to 

the  said  A.  B.,  owner  of parts  thereof,  and  having  a  majority  of  interest 

therein,  or  to  his  lawful  attorney,  for  his  use ;  and  hereof  fail  not. 
Witness,  etc.  [as  in  the  last  precedent.] 


IX. 

[  See  Marriott's  Formulary,  337.] 

MONITION  TO  DELIVER  UP  SHIP'S  REGISTER,  AT  THE  PETITION  OP 
THE  OWNER  OP  A  MAJORITY  OF  INTEREST. 

UNITED  STATES  OF  AMERICA, 
District  or ,  ss. 

The  President,  etc(a). 

Whereas,  in  a  certain  cause  or  business,  civil  and  maritime,  moved  and 
prosecuted  before  the  District  Court  of  the  United  States  of  America  for 

the  District  of ,  on.  behalf  of  A.  B.,  owner  of parts  of  the  ship 

called  the  ,  against  the  said  ship,  her  tackle,  apparel  and  furniture, 

and  against  C.  D.  the  master,  and  E.  F.  the  owner  of parts  of  the 

dent),  to  be  followed,  if  necessary,  by  attachment!  No  objection,  however,  is 
perceived  to  a  union  of  this  warrant  and  the  monition,  in  which  case  the  recital 
concerning  the  register  would  of  course  be  proper.  I  have  deemed  it  expedient, 
therefore,  to  follow  the  precedents,  as  given  in  Marriott.  The  direction  of  the 
monition  in  England  (see  note  to  the  next  precedent)  being  different  from  that 
of  the  warrant,  that  circumstance  may  furnish  a  reason  for  the  separation  of  the 
two  processes  which  does  not  exist,  here. 

(a)  For  the  purpose,  as  I  presume,  of  rendering  this  process  more  effective, 
and  upon  the  presumption  also  that  the  person  or  persons  who  are  supposed  to  be 
in  possession  of  the  register  are  not,  or  may  not  be,  in  England,  the  process  from 
the  High  Court  of  Admiralty  of  England  is  directed  not  only  to  the  marshal  of 
that  court,  but  also  to  all  justices  of  the  peace,  mayors,  sheriflfs,  constables,  etc., 
to  the  officers  of  the  colonial  vice-admiralty  courts,  and  to  all  other  officers, 
ministers,  etc. ;  and  it  is  doubtless  in  fact  sent  to  as  many  of  them  as  the  exi- 
gencies of  the  case  are  supposed  to  require.  Disobedience  to  this  process, 
without  sufficient  cause  shown,  would  of  course  be  followed  by  an  attachment, 
as  in  the  case  of  a  refusal  to  deliver  appurtenances.    See  Nos,  6  and  7. 
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said  ship  in  special,  and  all  others  in  general,  the  said  court,  on  the 

day  of ,  decreed  the  possession  of  the  said  ship  to  be  delivered  to  the 

said  A.  B.,  owner  of parts  thereof,  and  having  the  majority  of  interest 

therein,  or  to  his  lawful  attorney  for  his  use  ;  and  it  being  alleged  that  the 
said  C.  D.  and  E.  F.,  or  one  of  them,  are  in  possession  of  the  register  be- 
longing to  the  said  ship,  the  said  court  further  decreed  a  monition  to  issue 
againt  them,  to  deliver  up  the  same  unto  the  said  A.  B. :  You  are  therefore  by 
these  presents  authorized  and  empowered,  jointly  and  severally,  and  strictly 
charged  and  commanded,  that  you  monish  and  cite  peremptorily  and  per- 
sonally the  said  0.  D.  and  E.  F.  to  deliver  up  the  register  belonging  to  the 
said  ship  unto  the  said  A.  B.,  or  his  lawful  attorney,  immediately  after  the 
execution  of  these  presents  upon  them  the  said  C.  D.  and  E.  F.,  under  pain 
of  the  law  and  the  peril  which  may  fall  thereon ;  and  that  you  duly  certify  the 
judge  of  the  aforesaid  court  what  you  shall  do  in  the  premises,  together 
with  these  presents. 
Witness,  etc. 


X. 

[  See  Rule  xi. ;  and  Marriott's  Formulary,  340.  ] 

MONITION  TO  SHOW  CAUSE  AGAINST  THE  SALE  OF  A  SHIP 
PENDENTE  LITE,  CALLED  IN  THE  ENGLISH  ADMIRALTY  A 
"PERISHABLE  MONITION." 

UNITED  STATES  OF  AMERICA, 
District  or ,  ss. 

The  President,  etc; 

Whereas,  in  a  certain  cause  of ,  civil  and  maritime,  moved  and  prose 

cuted  before  the  District  Court  of  the  United  States  of  America  for  the 

district  of ,  on  behalf  of  A.  B.  against  the  ship  called  the ,  her 

boats,  tackle,  apparel  and  furniture,  at  the  petition  of  the  said  A,  B.  [or,  of 
the  said  C,  D.,  the  claimant  of  the  said  ship,  etc.],  alleging  that  the  said 
ship,  tackle,  apparel  and  furniture  are  in  a  perishable  condition,  and  cannot 
be  preserved  without  damage  and  great  expense,  the  aforesaid  court,  on  the 

(Jay  of ,  decreed  all  persons  in  general  who  have  or  pretend  to 

have  any  right,  title  or  interest  in  the  said  ship,  her  tackle,  apparel  and 
furniture,  to  be  monished,  cited  and  called  to  judgment  at  the  time  and  place 
underwitten,  and  to  the  effect  hereafter  expressed :  You  are  therefore  strictly 

n 
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charged  and  commanded,  jointly  and  severally,  that  you  monish  and  cite 
peremptorily  all  persons  in  general  who  have  or  pretend  to  have  any  right, 
title  or  interest  in  the  said  ship,  her  tackle,  apparel  and  furniture,  to  appear 

before  the  judge  of  the  said  court  at ,  on  the  day  of ,  at 

o'clock  in  the noon;  then  and  there  to  show  cause  why  the  said 

ship,  her  tackle,  apparel  and  furniture,  should  not  be  exposed  to  public  sale  and 
sold  to  the  best  bidder,  and  the  money  proceeding  from  the  sale  thereof  be 
brought  into  the  registry  of  the  aforesaid  court,  for  the  use  of  the  persons 
interested  therein ;  and  further  to  do  and  receive  in  this  behalf,  as  to  justice 
shall  appertain ;  and  that  you  intimate  moreover  peremptorily  unto  all  per- 
sons in  general  as  aforesaid  (to  whom  it  is  also  by  these  presents  intimated), 
that  if  they  do  not  appear  at  the  time  and  place  above  mentioned,  or, 
appearing,  do  not  show  a  reasonable  and  lawful  cause  to  the  contrary,  the 
aforesaid  court  doth  intend  to  decree  and  will  decree  the  said  ship,  her  tackle, 
apparel  and  furniture,  to  be  exposed  to  public  sale,  and  sold  to  the  best 
bidder,  and  the  money  proceeding  from  the  sale  thereof  to  be  brought  into 
the  registry  of  the  aforesaid  court,  for  the  use  of  the  persons  interested 
therein ;  and  further  to  do  all  other  things  in  the  aforesaid  cause  as  the  law 
requires  in  that  behalf,  the  absence  or  rather  contumacy  of  the  persons  so 
cited  and  intimated  in  any  wise  notwithstanding;  and  that  you  duly  certify 
the  judge  of  the  aforesaid  court  what  you  shall  do  in  the  premises,  together 
with  these  presents. 

Witness,  etc.  , 


XI. 

[See  Rule  xi.  j  Marriott's  Formulary,  361.  J 

WARRANT   TO  SELL  A  SHIP  PENDENTE  LITE,  CALLED  IN  THE 
ENGLISH  ADMIRALTY  A  "DECREE  OF  SALE." 

UNITED  STATES  OF  AMERICA, 
District  op ,  ss. 

The  President,  etc. 

Whereas,  in  a  certain  cause  of ,  civil  and  maritime,  moved  and  prose- 
cuted before  the  District  Court  of  the  United  States  of  America  for  the 

District  of ,  on  behalf  of  A.  B.  against  the  ship  called  the ,  her 

boats,  tackle,  apparel  and  furniture,  and  against  all  persons  in  general  hav- 
ing or  pretending  to  have  any  right,  title  or  interest  therein,  on  the 
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day  of ,  at  the  petition  of  the  said  A.  B.  [or  of  C.  D.,  the  claimant  of 

the  said  ship  or  vessel,  her  tackle,  etc.],  the  aforesaid  court  decreed  a  war- 
rant to  issue  for  the  sale  of  the  said  ship  or  vessel  (justice  so  requiring) : 
You  are  therefore  by  these  presents  authorized  and  empowered,  jointly  and 
severally,  and  strictly  charged  and  commanded,  that  you  expose  the  afore- 
said ship,  her  boats,  tackle,  apparel  and  furniture,  to  public  sale,  and  that 
you  sell  the  same  to  the  best  bidder,  and  that  you  bring  the  proceeds 
arising  from  such  sale  into  the  registry  of  the  aforesaid  court,  on  or  before 

the day  of ,  to  be  there  kept  for  the  use  of  the  persons  who  shall 

be  entitled  thereto ;  and  that  at  the  same  time  you  duly  transmit  the  account 
of  such  sale,  subscribed  by  you,  to  the  aforesaid  court,  together  with  these 
presents. 

Witness,  etc. 

In  a  proceeding  for  the  sale  of  "  goods  or  other  things,"  in  pursu- 
ance of  Rule  X.,  as,'  for  example,  the  cargo  of  a  ship  in  a  cause  of 
salvage,  the  monition  and  warramt  will  be  yaried  accordingly. 


XII. 


MONITION  IN  CASE  OF  THE  INTERVENTION  OF  A  THIRD  PERSON, 
PENDENTE  LITE. 

UNITED  STATES  OF  AMERICA, 
District  of  ,  ss. 

The  President,  etc. 

Whereas,  in  a  certain  cause  of  ,  civil  and  maritime,  moved  and 

prosecuted  before  the  District  Court  of  the  United  States  of  America  for  the 

District  of ,  and  still  pending  before  the  said  court,  on  behalf  of  A.  B., 

of , ,  against  the  ship  called  the  Grace,  her  boats,  tackle,  apparel 

and  furniture,  and  against  all  persons  in  general  having  or  pretending  to 

have  any  right,  title  or  interest  therein  ;  G.  H.  of ,  ,  hath  been 

admitted  by  the  aforesaid  court  to  intervene  for  his  interest  therein,  in  a 

cause  of ,  civil  and  maritime :    You  are  therefore  hereby  strictly  charged, 

jointly  and  severally,  that  you  cite  at  the  premises  all  persons  in  general 
who  have  or  pretend  to  have  any  right,  title  or  interest  in  the  said  ship,  her 
boats,  tackle,  apparel  or  furniture  (and  that  you  cite,  also,  in  special,  the 
above  named  A.   B.)  to  appear  before  the  aforesaid  court,  on  the  


564  APPENDIX. 

day  of ,  if  it  be  a  court  day,  or  else  on  the  next  court  day  following,  at 

o'clock  in  the noon,  there  to  answer  unto  the  said  G,  H.  touching 

the  allegations  in  his  libel  [or  petition],  now  on  file  in  the  aforesaid  court, 
contained,  and  further  to  do  and  receive  in  this  behalf  as  to  justice  shall 
appertain ;  and  that  you  duly  certify  the  judge  of  the  aforesaid  court  what 
you  shall  do  in  the  premises,  together  with  these  presents. 
Witness,  etc. 

If  the  case  requires  process  of  arrest,  it  will  be  easy  to  frame  it 
witli  the  aid  of  the  above  precedent,  and  of  precedent  No.  4  of  the 
precedents  of  process. 

In  case  of  intervention  against  proceeds  in  the  registry,  there  can 
be  little  difficulty  in  framing  the  proper  monition,  if  any  is  required. 
The  forty-third  Rule  relating  to  cases  of  this  nature,  provides  for  a 
"  notice  to  the  adverse  parties,  if  any."  The  parties  more  particularly 
referred  to,  are  probably  other  persons  also  preferring  claims  upon 
the  fund  in  court,  and  actual  personal  notice  is  doubtless  contem- 
plated. In  admiralty  proceedings,  notices  of  this  nature  are  usually 
given  by  means  of  the  process  of  monition ;  but  when  the  parties  to 
be  notified  are  already  in  court,  they  are  presumed  to  take  notice  of 
all  proceedings  relating  to  the  subject  of  the  controversy,  or  at  least 
of  all  such  as  occur  in  their  actual  presence  and  hearuig ;  and  if  a 
special  notification  to  such  parties  is  at  any  time  required,  a  simple 
notice  in  vmting,  to  be  personally  served  on  the  party  or  his  proctor 
by  a  private  person,  as  ia  a  suit  at  law,  may  be  substituted  in  place 
of  the  more  formal  and  expensive  proceeding  by  monition. 

With  respect  to  the  owner  of  the  property,  whose  title  of  course 
extends  to  its  proceeds,  there  is  the  same  necessity  for  notice  to  him, 
as  in  the  case  of  an  original  suit.  If  he  has  not  appeared  as  a 
claimant,  and  is  unknown,  a  publication  of  the  ordinary  notice  in  a 
newspaper  is  the  only  means  by  which  the  notice  can  be  given.  If 
he  has  appeared,  or  is  known,  the  notice  may  be  by  personal  moni- 
tion ia  the  usual  form ;  or  by  the  service,  on  him  or  his  proctor,  of 
a  copy  of  the  petition,  with  notice  to  appear  and  show  cause  against 
it,  on  a  day  designated  for  that  purpose. 
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XIII. 
WARRANT  OF  APPRAISEMENT. 


[This  process  is  not  often  required ;  but  it  is  sometimes  necessary 
in  controversies  between  part-owners  of  vessels,  where  security  is  to 
be  given  for  the  safe  return  of  the  vessel,  and  where  the  parties 
cannot  agree  upon  the  value  of  the  shares  of  the  party  entitled  to 
the  security.  It  is  sometimes  necessary,  also,  ia  cases  of  salvage, 
for  the  purpose  of  enabling  the  court  to  determine  the  amount  of 
compensation  to  be  awarded.  It  is  no  longer,  in  general,  necessary, 
siace  the  passage  of  the  act  of  March  3,  1847,  on  an  application  by 
the  claimant  for  the  delivery  of  the  property  arrested ;  it  being  by 
this  act  made  the  duty  of  the  marshal  to  discharge  the  property 
from  arrest,  on  receiving  security  ia  double  the  amount  claimed  by 
the  libellant.  Still,  however,  this  enactment,  being  designed  to 
facilitate  the  repossession  of  the  property,  is  not,  I  presume,  to  be 
considered  as  obligatory  upon  the  claimant,  so  as  to  preclude  him 
from  applying  to  the  court  for  an  order  of  delivery,  on  his  giving  a 
stipulation  for  the  value,  in  the  mode  heretofore  in  use.  There  may 
be  cases  where  the  amount  claimed  exceeds  the  value  of  the  pro- 
perty, as,  for  example,  in  causes  of  collision  or  bottomry,  and  where 
the  claimant  might  therefore  prefer  to  give  bail  in  the  accustomed 
form.] 

UNITED  STATES  OF  AMERICA, 
District  of ,  ss. 

The  President,  etc. 

Whereas  [if  it  be  a  case  of  dispute  between  part-owners],  in  a  certain 
cause  of  possession  [or,  if  it  be  a  cause  of  salvage,  or  the  like,  in  a  certain 
cause  of  salvage,  etc].,  civil  and  maritime,  moved  and  prosecuted  before  the 

District  Court  of  the  United  States,  on  behalf  of  A.  B.,  owner  of parts  of 

the  ship  called  the ,  against  the  said  ship,  her  boats,  tackle,  apparel 

and  furniture,  and  against  C.  D.  the  master,  and  E.  F.  the  owner  of 

parts  of  the  said  ship  [or  on  behalf  of  A,  B.  against  the  said  ship,  her 

boats,  etc.,  and  against  all  persons,  etc.],  the  aforesaid  court,  on  the 

day  of ,  decreed  a  warrant  to  issue  for  the  appraisement  of  the  said  ship, 

her  boats,  tackle,  apparel  and  furniture  [or  of  the  said  ship,  etc.,  and  of 


666  APPENDIX. 

the  goods,  wares  and  merchandises  laden  therein],  (justice  so  requiring) : 
You  are  therefore  by  these  presents  authorized  and  empowered,  jointly  and 
severally,  and  strictly  charged  and  commanded,  that  you  reduce  into 
writing  a  full,  true  and  perfect  inventory  of  the  said  ship,  her  boats,  tackle, 
apparel  and  furniture  [and  the  goods,  wares  and  merchandise  laden  therein]  ; 
and  that  you  choose  one  good  and  lawful  person,  well  experienced  in  such 
affairs,  and  swear  him  faithfully  and  justly  to  appraise  the  same  according 
to  their  true  values ;  and  that  you  %o  appraise  and  value  the  same,  or  cause 
the  same  to  be  so  appraised  and  valued  ;  and  that  you  duly  transmit  the  said 
appraisement,  subscribed  by  you  and  the  said  appraiser,   to  the  aforesaid 

court,  together  with  these  presents,  on  or  before  the day  of . 

Witness,  etc. 


XIV. 

ATTACHMENT  OR  WRIT  OF  EXECUTION  IN  THE  NATURE  OP  A  CA. 
SA.  m  A  SUIT  IN  PERSONAM,  TO  ENFORCE  A  DECREE  FOR  THE 
PAYMENT  OF  MONEY. 

[  See  Rule  xxr.  ] 

UNITED  STATES  OF  AMERICA, 
District  of ,  ss. 

The  President,  etc. 

"Whereas,  in  a  certain  cause  of ,  civil  and  maritime,  moved  and  prose- 
cuted before  the  District  Court  of  the  United  States  for  the  District  of , 

on  behalf  of  A.  B.  against  C.  D.,  it  was,  on  the day  of ,  by  a 

decree  of  the  aforesaid  court,  pronounced,  decreed  and  declared  that  the 
said  A.  B.  was  entitled  to  recover  of  and  from  the  said  C.  D.  the  sum  of 

;  and  that  the  said  C.  D.  ought  to  pay  the  same  to  the  said  A.  B,, 

together  with  his  costs  and  expenses  of  suit,  as  by  the  said  decree,  remain- 
ing as  of  record  in  the  aforesaid  court,  doth  more  fully  appear ;  And 
whereas,  the  costs  and  expenses  so  decreed  to  be  paid  to  the  said  A.  B. 

amount  to  the  sum  of ,  as  taxed  in  the  aforesaid  court :  Now,  therefore, 

in  order  that  full  and  speedy  justice  may  be  done  in  the  premises,  you  are 
hereby  strictly  charged  and  commanded,  jointly  and  severally,  that  you 
attach  and  arrest  the  said  C.  D.  [and  if,  as  will  generally  be  the  case,  the 
defendant  has  given  bail  to  the  action,  and  execution  has  been  awarded 
against  his  sureties  also,  then  add :  and  also  L.  M.  and  N.  O.  the  sureties  of 
the  said  C.  D.],  if  he  [or  they]  be  found  within  your  district,  and  him  [or 
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them]  so  attached  and  arrested  you  keep  under  safe  and  secure  arrest  until 

he  [or  they]  shall  pay  the  said  sum  of ,  together  with  the  said  costs 

and  expenses,  and  your  fees  on  this  execution,  or  until  he  [or  they]  shall  be 
otherwise  thence  discharged  by  due  course  of  law ;  and  that  you  duly 
certify  the  judge  of  the  aforesaid  court  what  you  shall  do  in  the  premises, 
together  with  these  presents. 
Witness,  etc. 


XV. 

THE  LIKE  IN  A  SUIT  IN  PERSONAM,  FOR  COSTS  ON  DISMISSAL  OF 

THE  LIBEL. 

UNITED  STATES  OF  AMERICA, 
District  of  ,  ss. 

The  President,  etc. 

Whereas,  in  a  certain  cause  of  ,  civil  and  maritime,  moved  and 

prosecuted  in  the  District  Court  of  the  United  States  for  the  District  of , 

on  behalf  of  A.  B.  against  C.  D.,  it  was,  on  the  day  of ,  by  a 

decree  of  the  aforesaid  court,  ordered  and  decreed  that  the  libel  in  the  said 
cause  be  dismissed  with  costs,  to  be  paid  by  the  aforesaid  A.  B.,  as  by  the 
said  decree  remaining  as  of  record  in  the  aforesaid  court  doth  more  fully 

appear.    And  whereas,  the  said  costs  amount  to  the  sum  of ,  as  taxed 

in  the  aforesaid  court :  Now,  therefore,  in  order  that  full  and  speedy  justice 
be  done  in  the  premises,  you  are  hereby  strictly  charged  and  commanded, 
jointly  and  severally,  that  you  attach  and  arrest  the  said  A.  B.  [and  if  security 
for  costs  has  been  given  by  the  libellant,  and  execution  has  been  awarded 
against  them  also,  then  add :],  and  also  L.  M.  and  N.  0.,  the  sureties  of 
the  said  A.  B.,  if  they  be  found  within  your  district,  and  them  so  attached 
and  arrested  you  keep  under  safe  and  secure  arrest  until  they  shall  pay  the 

said  sum  of ,  together  with  your  fees  on  this  execution,  or  until  they 

shall  be  otherwise  thence  discharged  by  due  course  of  law ;  and  that  you 
duly  certiiy  the  judge  of  the  aforesaid  court  what  you  shall  do  in  the  premises, 
together  with  these  presents. 

Witness,  etc. 


568  APPENDIX. 


XVI. 

THE  LIKE  TO  COMPEL  THE  PERFORMANCE  OP  SOME  ACT  OTHER 
THAN  THE  PAYMENT  OP  MONEY. 

See  Precedent  No.  7  of  Process,  which  may  be  readily  adapted  to 
cases  falling  under  this  head. 


xvir. 

EXECUTION  IN  A  SUIT  IN  PERSONAM,  IN  THE  NATURE  OP  A  CAPIAS 
AND  OP  A  FIERI  FACIAS,  TO  ENFORCE  A  DECREE  FOR  THE  PAY- 
MENT OF  MONEY. 

[  See  Rule  xxi.  ] 

UNITED  STATES  OF  AMERICA, 
District  of  ,  S3. 

The  President,  etc. 

Whereas,  etc.  [as  in  Precedent  No.  14.] 

Now,  therefore,  in  order  that  full  and  speedy  justice  may  be  done  in  the 
premises,  you  are  hereby  strictly  charged  and  commanded,  jointly  and 
severally,  that  of  the  goods  and  chattels  of  the  said  C.  D.,  and  of  L.  M.  and 
N.  0.,  his  sureties,  in  your  district,  you  cause  to  be  made  the  said  sum  of 
,  which  in  the  aforesaid  court  was  decreed  to  the  said  A.  B.  as  afore- 
said ,  and  also  the  sum  of for  his  costs  and  expenses,  so  decreed  to 

him  as  aforesaid,  amounting  in  the  whole  to  the  sum  of ,  together  with 

your  fees  on  this  execution ;  and  that  you  have  those  moneys  before  the 
aforesaid  court  on  the day  of ,  to  render  to  the  said  A.  B.,  accord- 
ing to  the  decree  aforesaid.  And  you  are  hereby  further  strictly  charged 
and  commanded,  if  sufficient  goods  and  chattels  of  the  said  C.  D.,  L.  M.  and 
N.  0.  cannot  be  found  in  your  district,  that  you  then  arrest  the  said  C.  D., 
L.  M.  and  N.  0.,  if  they  be  found  therein,  and  them  so  arrested  you  keep 
under  safe  and  secure  arrest  until  they  shall  pay  the  said  last  above  mentioned 
sum  of  money,  together  with  your  fees  on  this  execution,  or  until  they  shall 
be  otherwise  thence  discharged  by  due  course  of  law;  and  that  you  duly 
certify  the  aforesaid  judge  what  you  shall  do  in  the  premises,  together  with 
these  presents. 

Witness,  etc. 
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[When  the  decree  to  be  enforced  by  this  form  of  execution  is  for 
costs  on  the  dismissal  of  the  libel,  it  will  be  easy  to  adapt  the  above 
precedent  to  the  case.] 


XVIII. 

VENDITIONI  EXPONAS  TO  SATISFY  A  DECREE  IN  FAVOR  OP  THE 
LIBELLANT  IN  A  SUIT  IN  REM. 

UNITED  STATES  OF  AMERICA, 
District  or ,  ss. 

The  President,  etc. 

Whereas,  in  a  certain  cause  of  ,   civil  and  maritime,  moved  and 

prosecuted  before  the  District  Court  of  the  United  States  of  America  for 

the  District  of ,  on  behalf  of  A.  B.  against  the  ship  called  the , 

her  boats,  tackle,  apparel  and  furniture,  and  against  all  persons  in  genenal 
having  or  pretending  to  have  any  right,  title  or  interest  therein,  it  was,  on 
the day  of ,  by  a  decree  of  the  aforesaid  court,  pronounced,  de- 
creed and  declared  that  the  demand  of  the  said  A.  B.,  in  the  libel  in  the  said 
cause  set  forth,  was  valid  and  effectual  against  the  said  ship  to  the  amount 

of ;  and  that  the  same  ought  to  be  paid  to  the  said  A.  B.(a),  together 

with  the  costs  and  charges  by  him  incurred  in  the  prosecution  of  his  said 
suit,  as  by  the  said  decree,  remaining  as  of  record  in  the  said  court,  doth  more 

(a)  This  recital  in  the  process  ought,  of  course,  to  be  in  substantial  accordance 
with  the  decree  itself;  and  in  some  cases,  the  language  used  in  the  text  may  not 
be  the  most  appropriate  for  the  decree.  Thus,  for  example,  in  a  cause  of  bot- 
tomry, the  terms  of  the  decree  would  be  likely  to  require  a  recital  in  the  process 

to  the  effect  following,  to  wit :  It  was,  on  the  .  day  of ,  by  a  decree  of 

the  aforesaid  court,  pronounced,  decreed  and  declared  that  the  bottomry  bond  in 
the  pleadings  in  the  said  cause  mentioned  was,  and  ought  to  be,  held  valid  for  the 

sum  of therein  mentioned  [or,  if  the  bond  was  pronounced  valid  only  in 

part :  for  the  sum  of ,  being  the  amount  due  to  the  libellant  for  necessary 

expenditures  and  advances,  and  made  in  the  usual  employment  of  the  said  ship] ; 

and  also  for  the  additional  sum   of per  centum,  the   maritime  interest 

agreed  on  and  payable  by  the  terms  of  the  said  bond,  amounting  in  the  whole  to 

the  sum  of ;  and  that  the  libellant  was  entitled  to  the  said  last  mentioned 

sum,  with  interest  thereon,  at  the  rate  of  six  per  centum,  from  the  commencement 
of  the  said  suit  to  the  time  when  the  same  shall  be  paid. 

12 
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fully  appear.    And  whereas,  the  costs  and  expenses  so  decreed  to  be  paid 

to  the  said  A.  B.  amount  to  the  sum  of ,  as  taxed  in  the  aforesaid 

court :  And  whereas,  it  was  by  the  aforesaid  court  accordingly  further 
ordered  that  the  said  ship,  her  boats,  tacHe,  apparel  and  furniture,  should 
be  sold  to  pay  the  said  above  mentioned  sum  of  money,  amounting  in  the 

whole  to  the  sum  of :  Now,  therefore,  in  order  that  speedy  justice 

may  be  done  in  the  premises,  you  are  hereby  strictly  charged  and  com- 
manded, jointly  and  severally,  that  you  expose  the  aforesaid  ship,  her 
boats,  tackle,  apparel  and  furniture,  to  public  sale,  and  that  you  sell  the 
same  to  the  best  bidder;  and  that  you  bring  the  proceeds  arising  from  such 

sale  into  the  registry  of  the  aforesaid  court,  on  or  before  the —  day  of 

;  and  that  at  the  same  time  you  duly  transmit  the  account  of  such 

sale,  subscribed  by  you,  to  the  judge  of  the  aforesaid  court(a),  together  with 
these  presents. 
Witness,  etc. 


XIX. 

ATTACHMENT  AGAINST  THE  CLAIMANT  AND  HIS  SURETIES,  TO 
ENEOROB  A  DECREE  FOR  THE  PAYMENT  OF  MONEY  IN  A  SUIT 
IN  REM. 

UNITED  STATES  OF  AMERICA, 

District  of ,  ss. 

The  President,  etc. 

Whereas,  etc.  [as  in  the  last  preceding  form,  to  the  end  of  the  recital  of 

(a)  The  command  to  the  marshal  to  transmit  an  account  of  the  sale  (see-  Mar- 
riott's Formulary,  363),  I  presume,  is  understood  in  England  to  require  a  formal 
report,  specifying  the  time  and  place  of  sale,  the  person  or  persons  to  whom  the 
property  was  struck  off,  the  highest  sum  or  sums  bid  therefor,  etc.,  according  to 
the  practice  in  chancery ;  but  in  this  country  it  is  supposed  always  to  have  been 
deemed  sufficient  for  the  marshal  to  make  a  return  by  endorsements  on  the  process, 
under  his  signature,  stating  that,  in  obedience  to  the  command  of  the  within  writ, 
he  had  sold  the  ship  and  her  appurtenances  therein  mentioned  for  the  sum  of 

,  that  being  the  highest  sum  bid  therefor ;  and  that  after  deducting  his  fees 

from  the  said  sum,  he  had  paid  over  the  balance  thereof,  amounting  to ,  to 

the  clerk  of  the  court.  Instead  of  the  above  form,  therefore,  it  would  be  sufficient, 
and  is  probably  more  usual,  to  substitute  the  form  used  in  other  cases,  viz :  and 
that  you  certify  the  judge  of  the  aforesaid  court  what  you  shall  do  in  the  premises. 
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the  decree,  and  then  add:]  And  whereas,  it  was  in  and  by  the  said  decree 

further  ordered,  that  E.  F.  of , ,  who  had  appeared  and  been  ad. 

mitted  as  claimant  in  the  said  cause,  and  to  whom  the  said  ship  with  her 
appurtenances  aforesaid  had  in  due  form  of  law  been  delivered  on  stipula- 
tion [or  bond],  forthwith  pay  into  court  the  last  mentioned  sum,  together 
with  interest  thereon  at  the  rate  of  six  per  centum  from  the  date  of  the  said 
decree  [or,  if  the  sum  decreed  equal  or  exceed  the  appraised  or  agreed  value 

of  the  ship  as  specified  in  the  stipulation,  then  say :  the  sum  of ,  being  the 

appraised  (or  agreed)  value  of  the  said  ship,  together  with  interest  thereon 

at  the  rate  of  six  per  centum  from  the day  of ,  when  the  said  ship 

was  delivered  to  him  on  stipulation  as  aforesaid],  unto  the  time  when  the 

same  sum  shall  be  paid ;  and  unless  he  should  do  so  within days  after 

the  date  of  the  said  decree,  that  execution  should  issue  in  due  form  of  law 

against  him  the  said  E.  F.,  and  also  against  G.  H.  of , ,  and  I.  J. 

of , ,  his  sureties  in  the  said  stipulation  [or  bond]  :  Now,  therefore, 

in  order  that  speedy  justice  may  be  done  in  the  premises,  you  are  hereby 
strictly  charged  and  commanded,  jointly  and  severally,  that  you  attach  and 
arrest  the  said  E.  F.,  G.  H.  and  I.  J.,  if  they  shall  be  found  in  your  district, 
and  them  so  attached  and  arrested  you  keep  under  safe  and  secure  arrest 

until  they  shall  pay  the  aforesaid  sum  of ,  with  the  interest  thereon  as 

aforesaid,  and  your  fees  on  this  execution,  or  until  they  shall  be  otherwise 
thence  discharged  by  due  course  of  law;  and  that  you  certify  the  judge  of 
the  aforesaid  court  what  you  shall  do  in  the  premises,  together  with  -these 
presents. 
Witness,  etc. 


XX. 
ATTACHMENT  FOR  COSTS,  ON  THF  DISMISSAL  OF  THE  LIBEL  IN 

A  SUIT  IN  REM. 

In  framing  this  writ,  the  last  precedent,  and  that  numbered  14, 
will  be  found  a  sufficient  guide. 
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XXI. 

EXECUTION  IN  THE  NATURE  OF  A  CAPIAS  AND  OE  A  FIERI 
FACIAS,  AGAINST  THE  CLAIMANT  AND  HIS  SURETIES,  IN  A 
SUIT  IN  REM. 

[SeeNos.  19andl6.] 

When  the  decree  to  be  enforced  by  this  form  of  execution  is 
against  the  libellant  and  his  sureties,  for  costs  on  the  dismissal  of  the 
libel,  it  will  be  easy  to  adapt  the  last  form  to  the  case. 

The  foregoing  precedents  of  process,  it  will  be  seen,  are  all 
adapted  to  decrees  in  the  district  court.  When  the  decree  to  be 
enforced  is  rendered  on  appeal  in  the  circuit  court,  the  process  will 
require  but  slight  and  obvious  modifications. 


IV.  STIPULATIONS  AND  BONDS. 

I. 

STIPULATION  ON  THE  PART  OF  THE  LIBELLANT  IN  AN  ACTION 
IN  PERSONAM,  FOR  COSTS. 

On  the day  of ,  in  the  year  of  our  Lord ,  before  A.  B.,  a 

commissioner  duly  appointed  and  empowered  to  take  acknowledgments  of 
bail,  affidavits  and  depositions,  etc.,  within  the  District  of . 

C.  D.  against  E.  F.,  in  a  cause  of (a),  civil  and  maritime,  moved  and 

prosecuted  in  the  District  Court  of  the  United  States  of  America  for  the 
aforesaid  district. 

Which  day  appeared  personally  the  above  named  C.  D.,  and  produced  for 
sureties(6)  G.  H.  of  [here  insert  the  place  of  residence  and  occupation  of  the 

(a)  The  nature  of  the  cause  will  appear  in  the  process. 

(6)  The  term  "  sureties  "  is  used  throughout  the  new  Rules ;  but  a  single 
surety  is  sometimes  taken  in  England  (see  Marriott's  Formulary,  311),  and  it  is 
not  supposed  necessary  in  all  cases  to  exact  more  than  one  in  our  courts. 
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surety],  and  I.  J.  of , :  And  the  said  0.  D.,  G.  H.  and  I.  J.,  sub- 
mitting themselves  to  the  jurisdiction  of  the  aforesaid  court,  bound  themselves, 
their  heirs,  executors  and  administrators,  unto  the  said  E.  F.,  in  the  sum  of 
[here  insert  the  sum  required  by  the  rule  or  usage  of  the  court,  e.  g.,  one 
hundred  dollars],  that  the  said  C.  D.  shall  prosecute  his  action  in  this  behalf, 
and  abide  by  all  orders,  interlocutory  and  final,  of  the  aforesaid  court,  and 
pay  the  costs  and  expenses,  if  any,  which  shall  be  awarded  against  him  by 
the  final  decree  of  the  aforesaid  court,  or  of  any  appellate  court ;  and  unless 
he  shall  so  do,  they  do  hereby  severally  consent  that  execution  shall  issue 
forth  against  them,  their  heirs,  executors  and  administrators,  goods  and 
chattels,  wheresoever  the  same  may  be  found,  to  the  value  of  the  sum  above 
mentioned.  (Signed)      .  C.  D. 

Same  day,  taken  and  acknowledged  ) 
before  me,  5 

A.  B.,  Commissioner  [a). 

In  the  English  admiralty,  the  party  to  the  suit  does  not  join  in  the  stipulation, 
and  need  not  be  present,  when  it  is  given.  The  sureties  are  said  to  "  produce 
themselves.''  This  is  a  convenient  practice,  and  no  good  reason  is  perceived  for 
requiring  the  party  to  stipulate  in  person  (except  in  the  case  of  a  juratory  caution, 
where  his  oath  is  chiefly  relied  on),  as  he  is  required  by  the  new  Rules  to  do, 
jointly  with  the  sureties.  He  is  always  subject  to  the  orders,  decrees  and  process 
of  the  court. 

(a)  It  is  the  practice  in  the  English  admiralty,  for  the  commissioner,  when  the 
sureties  attest  on  oath  to  their  sufficiency,  to  return  the  attestation  with  the 
stipulation ;  or,  when  the  oath  of  the  sureties  is  not  taken,  to  append  his  own 
certificate  to  their  sufficiency.  This  seems  to  be  a  very  proper  practice ;  and  the 
following  are  the  forms  given  in  Marriott's  Formulary,  p.  271,  317,  for  these 
purposes.  The  attestation  may  be  prefixed  to  the  stipulation,  and  the  certificate 
subjoined  or  annexed  to  it. 

Attestation  of  sureties  as  to  their  sufficiency. 

Appeared  personally  0.  D.  of ,  in  the  county  of ,  merchant,  and  B.  P., 

of  the  same  place,  gentleman,  and  made  oath  that  they  are  respectively  worth  the 
sum  of  [here  insert  the  sum  in  which  they  are  to  be  bound]  of  lawful  money  of 
Great  Britain,  after  payment  of  their  just  debts.  0.  D. 

E.  F. 

On  the day  of ,  the  said  CD. 

and  E.  F.  were  sworn  to  the  truth  i 
the  above  attestation,  before  us, 

Commissioners. 


lOf  > 
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II. 

BOND  ON  THE  PART  OF  THE  LIBELLANT  IN  AN  ACTION  IN  PER- 
SONAM, FOR  COSTS. 

Know  all  men  by  these  presents,  that  we,  C.  D.  of ,  as  principal,  and 

G.  H.  of , ,  and  I.  J.  of , ,  as  sureties,  are  held  and  firmly 

bound  unto  E.  F.  in  the  sum  of  [as  in  the  last  preceding  form],  to  be  paid 
to  the  said  E.  F.,  his  executors,  administrators  or  assigns ;  to  the  payment 
whereof  we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals.    Dated  at ,  the  ■         day  of ,  in  the  year 

of  our  Lord . 

Whereas,  the  above  bounden  0.  D.  is  about  to  exhibit  his  libel  [or,  if  the 
fact  be  so,  hath  commenced  an  action]  in  the  District  Court  of  the  United 

States  for  the  District  of ,  against  E.  F.,  in  a  cause  of ,  civil  and 

maritime :    Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 

Certificate  of  the  sufficiency  of  sureties. 
And  I,  the  said ,  one  of  the  commissioners  named  in  the  commis- 
sion hereunto  annexed,  do  certify  the  above  sm-eties  to  be  sufficient  security  for 
the  sum  in  which  they  are  bound. 

It  is  customary,  also,  in  England,  for  the  marshal  to  certify  to  the  sufBciency 
of  the  sureties  offered ;  and  when  the  stipulation  is  taken  and  acknowledged  in 
court  or  before  the  judge,  I  infer  that  this  is  the  usual  if  not  the  uniform  practice. 

The  certificate  or  ''  report "  of  the  marshal  is  in  the  form  following : 

I,  A.  B.,  marshal  of  the  High  Court  of  Admiralty  of  England,  hereby  certify, 
that  having  made  inquiry  after  C.  D.  and  E.  F.,  proposed  to  be  securities  for  G.  H., 

master  of  the  ship ,  find  they  are  sufficient  security  for  the  said  G.  H.,  in  the 

sum  of pounds  of  lawful  money  of  Great  Britain,  from  the  best  information 

I  can  get,  and,  as  such,  report  them  accordingly. 

Witness  my  hand,  this day  of .  A.  B. 

[See  Marriott's  Formulary,  301.] 

•  And  the  fact  of  such  report  having  been  made  and  acted  upon,  is  stated  at  the 
close  of  the  stipulation  as  follows : 

Which  caution  the  said  judge  received  on  the  report  of  A.  B.,  marshal  of  this 
court,  as  to  the  sufficiency  of  the  said  security. 
[See  Marriott's  Formulary,  347.] 

This  practice  seems  to  be  worthy  of  imitation. 
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the  said  C.  D.  shall  prosecute  his  aforesaid  action,  and  abide  by  all  orders 
interlocutory  and  final  of  the  aforesaid  court,  and  pay  the  costs  and  expenses, 
if  any,  which  shall  be  awarded  against  him  by  the  final  decree  of  the  afore- 
said court,  or  of  any  appellate  court,  then  this  obligation  shall  be  void ; 
otherwise  it  shall  remain  in  full  force  and  virtue.  (Signed)     C.  D. 

G.  H, 
Signed,  sealed  and  delivered  )  I.  J. 

in  presence  of  5 

[When  a  bond  is  given  in  a  suit  in  the  admiralty,  instead  of  a 
stipulation,  the  attestation  of  the  sureties,  or  the  certificate  of  a 
commissioner  of  the  court  of  the  sufficiency  of  the  sureties,  should 
accompany  it,  as  in  the  case  of  a  stipulation.  (See  the  note  at  the 
conclusion  of  the  last  precedent.)  There  is  an  exception,  however, 
to  this  remark.  The  act  of  March  3,  1847,  ch.  55,  provides  for  the 
discharge  of  property  arrested  iu  a  suit  in  rem,  by  the  marshal,  "  on 
receiving  from  the  claimant  of  the  same  a  bond  or  stipulation  in 
double  the  amount  claimed  by  the  libellant,  with  suflicient  surety, 
to  be  approved  by  the  judge  of  the  court,  or,  in  his  absence,  by  the 
collector  of  the  port,  conditioned,"  etc.  Another  exception  ought 
also  probably  to  be  made,  viz.,  of  the  case  of  a  bond  taken  by  the 
marshal  on  the  arrest  of  the  defendant  in  an  action  in  personam,  in 
pursuance  of  Rule  iii.  The  acceptance  of  the  bond  by  the  marshal, 
acting  in  his  ofiicial  capacity,  may  well  be  considered  equivalent  to 
his  certificate  of  the  sufiiciency  of  the  sureties.] 


III. 

STIPULATION  ON  THE  PART  OF  THE  LIBELLANT  IN  A  SUIT  IN 
REM,  FOE,  COSTS. 

On  the day  of ,  in  the  year  of  our  Lord ,  before  A.  B.,  a 

commissioner  duly  appointed  and  empcrwered  to  take  acknowledgments  of 
bail,  aflBdavits  and  depositions,  etc.,  within  and  for  the  District  of . 

C.  D.  against  the  ship  called  the  Nancy,  in  a  cause  of ,  civil  and 

maritime,  moved  and  prosecuted  in  the  District  Court  of  the  United  States 
of  America  for  the  aforesaid  district. 
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Which  day,  appeared  personally  the  above  named  0.  D.,  and  produced 

for  sureties  G.  H.  of ,  and  I.  J.  of :  And  the  said  C.  D.,  G.  H.  and 

I.  J.,  submitting  themselves  to  the  jurisdiction  of  the  court,  bound  themselves, 
their  heirs,  executors  and  administrators,  in  the  sum  of  [  here  insert  the  sum 
required  by  the  rule  or  usage  of  the  court,  e.  g.,  two  hundred  and  fifty  dollars], 
for  the  benefit  of  whomsoever  it  may  concern(a),  that  the  said  0,  D.  shall 
prosecute  his  action  in  this  behalf,  and  abide  "by  all  orders  interlocutory  and 
final  of  the  aforesaid  court,  and  pay  the  costs  and  expenses,  if  any,  which  shall 
be  awarded  against  him  by  the  final  decree  of  the  aforesaid  court,  or  of  any 
appellate  court ;  and  unless  he  shall  so  do,  they  do  hereby  severally  consent 
that  execution  shall  issue  forth  against  them,  their  heirs,  executors  and 
administrators,  goods  and  chattels,  wheresoever  the  same  may  be  found,  to 
the  value  of  the  sum  above  mentioned. 

[Signed  and  acknowledged  as  in  No.  1(6).] 

(a)  This  stipulation,  it  will  be  observed,  is  for  the  benefit  of  the  owner  of  the 
vessel  who  may  chance  to  appear  as  claimant,  and  who  at  the  commencement  of 
the  suit  is  unknown.  In  the  High  Court  of  Admiralty  of  England,  the  name  of 
the  master,  who  is  always  known,  is  inserted  instead  of  the  words  used  in  the 
text  (See  Marriott's  Formulary,  311) ;  but  this  practice  is  not  known  to  have 
been  adopted  in  this  country.  The  words  "  for  the  benefit  of  whom  it  may  con- 
cern "  are  employed  in  the  District  Court  for  the  Southern  District  of  New- York, 
and  no  objection  is  perceived  to  their  use  for  this  purpose.  When  the  stipulation 
is  not  given  until  after  a  claimant  has  appeared,  his  name  should  be  inserted, 
thus  :  unto  E.  F.,  the  claimant  of  the  aforesaid  ship. 

(6)  Bonds  instead  of  stipulations  are  unknown  in  the  English  High  Court  of 
Admiralty,  and  it  is  presumed  also  in  the  correspondent  courts  of  the  other  mari- 
time nations  of  Europe.  The  collection  act  of  1799  prescribes  this  form  of 
security  in  cases  of  municipal  seizure,  as  the  condition  on  which  the  property 
seized  may  be  delivered  to  the  claimant ;  and  this,  or  perhaps  the  antecedent 
prevalence  of  the  same  practice  in  the  colonial  or  state  courts  of  admiralty,  in 
cases  of  seizure,  probably  led  to  the  substitution  of  bonds  in  private  causes. 
They  have  proved  embarrassing  in  practice;  and  the  courts,  even  in  cases  of 
seizure,  have  felt  constrained  to  cut  the  gordian  knot  by  holding  such  bonds  to 
be  stipulations  in  efiect,  and  dealing  with  them  accordingly.  It  is  certainly 
desirable  that  they  should  be  batfished  from  the  American  courts  of  admiralty. 
They  are  understood  to  have  been  in  use  to  some  extent  as  security  on  the  part 
of  the  libellant,  for  costs ;  and  a  precedent  has  accordingly  been  given  (No.  2) 
of  a  bond  for  this  purpose,  in  an  action  in  personam ;  but  the  new  Rules,  in- 
directly at  least  (vide  supra,  p.  104  et  seq.),  discountenance  this  form  of  security 
in  suits  in  rem,  and  a  precedent  for  such  security  is  therefore  omitted.  If  resorted 
to  preparatory  to  the  commencement  of  the  suit,  the  obligee  may  be  described 
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IV. 

STIPULATION  TO  BE  GIVEN  BY  THE  DEFENDANT,  WITH  SURETIES, 
ON  HIS  ARREST  IN  AN  ACTION  IN  PERSONAM,  IN  PURSUANCE 
OF  RULE  m. 

[See  Marriott's  Formulary,  311.] 

On  the day  of ,  in  the  year  of  our  Lord ,  before  A.  B.,  a 

commissioner  duly  appointed  and  empowered  to  take  acknowledgments  of 
bail,  affidavits  and  depositions,  etc.,  within  the  District  of . 

C.  D.  against  E.  F.,  in  a  cause  of .  civil  and  maritime,  moved  and 

prosecuted  in  the  District  Court  of  the  United  States  of  America  for  the 
aforesaid  district. 

Which  day,  appeared  personally  the  abovenamed  E.  F.,  and  produced 

for  sureties  G.  H.  of , ,  and  I.  J.  of , :  And  the  said 

E.  F.,  Gr.  H.  and  I.  J.,  submitting  themselves  to  the  jurisdiction  of  the  afore- 
said court,  bound  themselves,  their  heirs,  executors  and  administrators,  in 
the  sum  of  [here  insert  the  sum  stated  in  the  warrant],  unto  the  said  0.  D., 
that  the  said  E.  F.  shall  appear  in  the  said  suit,  and  abide  all  orders  of  the 
said  court,  interlocutory  and  final,  in  the  said  cause,  and  pay  the  money 
awarded  by  the  final  decree  rendered  therein  in  the  said  court,  or  in  any 
appellate  court ;  and  unless  he  shall  so  do,  they  do  hereby  severally  consent 
that  execution  shall  issue  forth  against  them,  thei'r  heirs,  executors  and  ad- 
ministrators, goods  and  chattels,  wheresoever  the  same  may  be  found,  to  the 
value  of  the  sum  above  mentioned.  (Signed)    E.  F. 

G.  H. 
Same  day,  taken  and  acknowledged  )  j  y 

before  me.  5 

A.  B.,  Commissioner. 

as  the  claimant  appearing  and  admitted  as  such,  whosoever  he  may  be,  of  the 

ship ,  in  the  conditional  part  of  this  obligation  mentioned.     (See  precedent 

No.  2.)  If  a  claimant  has  already  appeared,  his  name  ought,  of  cojirse,  to  .be 
inserted. 
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V. 

BOND  TO  BE  TAKEN  BY  THE  MARSHAL  ON  THE  ARREST  OF  THE 
DEFENDANT  IN  A  SUIT  IN  PERSONAM,  IN  PURSUANCE  OF  RULE 
ni(a). 

Know  all  men  by  these  presents,  That  we,  E.  F.  of , ,  as  princi- 
pal, and  G.  H.  of , ,  and  I.  J.  of , ,  as  sureties,  are  held 

and  firmly  bound  unto  C.  D.  in  the  sum  of  [double  the  amount  stated  in  the 
warrant],  to  be  paid  to  the  said  C.  D.,  his  executors,  administrators  or 
assigns ;  to  the  payment  whereof,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals.    Dated  at ,  the day  of '-,  in  the  year 

of  our  Lord . 

Whereas,  the  above  bounden  E.  F.  has  been  arrested  by  the  marshal  of 

the  District  of ,  in  virtue  of  a  warrant  issued  on  the day  of , 

out  of  the  District  Court  of  the  United  States  of  America  in  and  for  the 

aforesaid  district,  at  the  suit  of  the  above  named  C.  D.,  in  a  cause  of , 

civil  and  maritime  :  Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  E.  F.  shall  appear  in  the  said  suit,  and  abide  by  all  orders 
of  the  aforesaid  court,  interlocutory  and  final,  in  the  cause,  and  pay  the 
money  awarded  by  the  final  decree  rendered  therein  in  the  said  court,  or  in 

(a)  In  the  District  of  Massachusetts  it  has  been  the  practice  for  the  marshal 
to  take  this  bond  to  himself,  his  successors  in  ofiBce,  and  assigns.  Probably  this 
form  was  adopted  in  imitation  of  the  correspondent  one  prevailing  in  the  courts 
of  common  law ;  but  the  sheriff,  in  a  suit  at  law,  being  personally  responsible  for 
the  appearance  of  the  defendant,  it  is  highly  proper  that  the  bond  given  on  the 
arrest,  and  conditioned  for  his  appearance,  should  be  executed  to  the  sheriff  as 
an  indemnity  against  such  responsibility.  No  responsibility  of  this  nature,  how- 
ever, is  understood  to  rest  upon  the  marshal  in  an  admiralty  suit,  provided  he 
acts  with  good  faith  and  due  caution ;  and  no  reason,  therefore,  is  perceived  for 
his  being  made  the  obligee  in  the  bond.  It  is  in  reality  of  no  great  consequence, 
probably,  what  form  is  adopted  in  this  respect,  since  the  bond  as  well  as  the 
stipulation  is  to  be  enforced  by  summary  process  of  execution ;  but  it  seemed, 
upon  the  whole,  to  be  more  proper,  in  accordance  with  the  form  of  the  stipula- 
tion, to  insert  the  name  of  the  libellant  as  the  obligee,  and  I  have  accordingly 
done  so. 
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any  appellate  court,  then  this  obligation  shall  be  void ;  otherwise  it  shall 
remain  in  full  force  and  virtue.  (Signed)    E.  F. 

G  TT 

Signed,  sealed  and  delivered  )  '     ' 

in  presence  of  5 


TI. 

STIPULATION  ON  THE  APPEARANCE  OF  THE  DEFENDANT  IN  AN 
ACTION  IN  PERSONAM,  WHERE  NO  BAIL  HAS  BEEN  TAKEN, 
AND  NO  ATTACHMENT  OF  PROPERTY  HAS  BEEN  MADE  TO 
ANSWER  THE  EXIGENCY  OP  THE  SUIT. 

[  See  Rule  xxv.  ] 

At  a  District  Court  of  the  United  States  of  America,  held  at ,  within 

the  District  of ,  on  the day  of ,  in  the  year  of  our  Lord . 

A.  B.  against  C.  D.  in  a  cause  of ,  civil  and  maritime.    . 

Which  day,  appeared  personally  the  above  named  C.  D.,  and  produced 

for  sureties  E.  F.  of , ,  and  G.  H.  of , :  And  the  said  C. 

D.,  E.  F.  and  G.  H.,  submitting  themselves  to  the  jurisdiction  of  this  court, 

bound  themselves,  their  heirs,  executors  and- administrators,  in  the  sum  of 

dollars,  unto  the  said  A.  B.,  that  the  said  C.  D.  shall  pay  all  costs  and 

expenses  which  shall  be  awarded  against  him  in  this  suit,  upon  the  final 

adjudication  thereof,  or  by  any  interlocutory  order  in  the  progress  thereof; 

and  unless  he  shall  do  so,  they  do  hereby  consent  that  execution  shall  issue 

forth  against  them,   their  heirs,   executors  and  administrators,  goods  and 

chattels,  wheresoever  the  same  shall  be  found,  to  the  value  of  the  sum  above 

mentioned. 

C.  D. 

Teste,  '  B.  F. 

L  J.,  Clerk.  O.  H. 

■  [The  twenty-fifth  Eule  authorizes  the  court,  in  its  discretion,  to 
require  this  form  of  stipulation  "  upon  the  appearance  of  the  defen- 
dant, where  no  bail  has  been  taken,  and  no  attachment  of  proj^erty 
has  been  made  to  answer  the  exigency  of  the  suit."    The  foregoing 
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precedent  supposes  the  defendant  to  appear  in  person ;  but  when 
the  suit  has  been  commenced  by  a  simple  monition,  he  may  choose 
to  appear  by  his  proctor  alone ;  and  it  is  supposed  that  the  rule  ex- 
tends also  to  such  an  "  appearance."  If  so,  the  court  .would 
probably,  at  the  request  of  the  proctor,  permit  the  stipulation  to  be 
taken  before  a  commissioner,  and  allow  a  reasonable  time  for  that 
purpose.  The  stipulation,  when  so  taken,  will  of  course  be  varied 
accordingly  as  in  No.  l.J 


VII. 

STIPULATION  rOR  THE  PURPOSE  OF  OBTAINING  A  DISSOLUTION 
OP  AN  ATTACHMENT  OP  THE  GOODS  AND  CHATTELS,  OR 
CREDITS  AND  EPPECTS,  OP  THE  DEPENDANT  IN  AN  ACTION 
IN  PERSONAM. 

[See  Rule  IV.] 

On  the day  of ,  in  year  of  our  Lord ,  before  A.  B.,  a  com- 
missioner duly  appointed  and  empowered  to  take  aotowledgments  of  bail, 
aflSdavits  and  depositions,  etc.,  within  the  District  of . 

C.  D.  against  E.  F.,  in  a  cause  of ,  civil  and  maritime,  moved  and 

prosecuted  in  the  District  Court  of  the  United  States  for  the  aforesaid  district. 

Which  day,  appeared  personally  the  above  named  E.  F.,  and  produced  for 

sureties  G.  H.  of , ,  and  I.  J.  of , :  And  the  said  E.  F., 

G.  H.  and  I.  J.,  submitting  themselves  to  the  jurisdiction  of  the  aforesaid 
court,  bound  themselves,  their  heirs,  executors  and  administrators,  in  the 
sum  of  [here  insert  the  amount  sued  for],  unto  the  said  C.  D.,  that  the  said 
E.  F.  shall  abide  by  all  orders,  interlocutory  or  final,  of  the  said  court,  and 
pay  the  amount  awarded  by  the  final  decree  rendered  in  the  said  court,  or 
in  any  appellate  court ;  and  unless  he  shall  so  do,  they  do  hereby  severally 
consent  that  execution  shall  issue  forth  against  them,  their  heirs,  executors 
and  administrators,  goods  and  chattels,  wheresoever  the  same  may  be  found, 
to  the  value  of  the  sum  above  mentioned.  E.  F. 

G  TT 

Sanjp  day,  taken  and  acknowledged  ) 

before  me.  )  '    ' 

A.  B.,  Commissioner. 
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VIII. 
BOND  FOR  THE  SAME  PURPOSE. 

•     Know  all  men  by  these  presents,  That  we,  E.  F.  of , ,  as  princi- 
pal, G.  H.  of , ,  and  I.  J.  of , ,  as  sureties,  are  held  and 

firmly  bound  unto  C.  D.  in  the  sum  of [double  the  sura  for  which  the 

action  is  brought],  to  be  paid  unto  the  said  C.  D.,  his  executors,  adminis- 
trators or  assigns ;  to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals.    Dated  at ,  the day  of ,  in  the  year 

of  our  Lord . 

Whereas,  in  virtue  of  a  warrant  issued  on  the  day  of ,  out  of 

the  District  Court  of  the  United  States  of  America  for  the  District  of , 

in  a  cause  of ,  civil  and  maritime,  moved  and  prosecuted  therein  in 

behalf  of  the  abovenamed  C.  D.,  against  the  abovenamed  E.  F,,  certain 
goods  and  chattels  [or  certain  credits  and  effects]  of  the  said  E.  F.  have  been 
attached,  and  are  now  in  the  custody  of  the  marshal  of  the  said  district : 
And  whereas,  the  said  E.  F.  is  desirous  of  obtaining  a  dissolution  of  the  said 
attachment,  on  giving  the  security  required  by  law  for  that  purpose :  Now, 
therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said  E.  F.  shall 
abide  by  all  orders,  interlocutory  and  final,  of  the  aforesaid  court  in  the  said 
cause,  and  pay  the  amount  awarded  by  the  final  decree  rendered  therein,  or 
in  any  appellate  court,  then  this  obligation  shall  be  void ;  otherwise  it  shall 
remain  in  full  force  and  virtue.  (Signed)     E.  F. 

Signed,  sealed  and  delivered  >  "■•  ■'^* 

in  presence  of  5 


IX. 

STIPULATION  IN  A  SUIT  IN  REM,  GIVEN  IN  PURSUANCE  OP  THE 
ACT  OP  MARCH  3,  1847,  Ch.  55,  FOR  THE  PURPOSE  OP  PROCURING 
THE  DISCHARGE  OF  THE  PROPERTY  ARRESTED.- 

On  the day  of ,  in  the  year  of  our  Lord ,  before  A.  B.,  a 

commissioner  duly  appointed  and  empowered  to  take  acknowledgments  of 
bail,  affidavits  and  depositions,  etc.,  within  the  District  of . 
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C.  D.  against  the  ship  called  the  Medora,  in  a  cause  of ,  civil  and 

maritime,  moved  and  prosecuted  in  the  District  Court  of  the  United  States 
for  the  aforesaid  district. 

Which  day,  appeared  personally  E.  F.  of , ,  as  claimant  of  the 

said  ship,  and  produced  for  sureties  G.  H.  of  — '■ — , ,  and  I.  J.  of , 

;  and  the  said  E.  F.,  G.  H.  and  I.  J.,  submitting  themselves  to  the 

jurisdiction  of  the  court,  bound  themselves,  their  heirs,  executors  and  ad- 
ministrators, in  the  sum  of  ——  [double  the  amount  sued  for],  unto  the  said 
C.  D.,  that  the  said  E,  F.  shall  abide  and  answer  the  decree  of  the  said  court 
in  the  aforesaid  cause ;  and  unless  he  shall  so  do,  they  do  hereby  severally 
consent  that  execution  shall  issue  forth  against  them,  their  heirs,  executors 
and  administrators,  goods  and  chattels(a),  wheresoever  the  same  may  be 
found,  to  the  value  of  the  sum  above  mentioned.  (Signed)    E.  F, 

G-  TT 

Same  day,  taken  and  acknowledged  ) 

before  me.  ) 

A.  B.,  Commissioner. 


X. 

BOND  GIVEN  IN  PURSUANCE  OF  THE  SAME  ACT,  FOE  THE  LIKE 

PURPOSE. 

Know  all  men  by  these  presents.  That  we,  A.  B.  of  — — ,  ,  as  princi- 
pal, and  C.  D.  of , ,  and  E.  F.  of , ,  sureties,  are  held  and 

firmly  bound  unto  G.  H.  of , ,  in  the  penal  sum  of [double 

the  amount  claimed  by  the  libellant],  to  be  paid  unto  the  said  G.  H. ;  to 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals.    Dated  at ,  the day  of ,  in  the  year 

of  our  Lord . 

(a)  It  is  not  supposed  that  this  clause,  expressing  the  consent  of  the  stipulators, 
is  necessary  in  this  country,  and  especially  in  a  stipulation  taken  under  the  late 
act,  which  declares  that  judgment  on  the  bond  or  stipulation,  "  both  against  the 
principal  and  sureties,  may  be  recovered  at  the  time  of  rendering  the  decree  in 
the  original  cause."  The  clause,  however,  can  do  no  harm,  and  is  sanctioned  by 
usage. 
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Whereas,  in  a  certain  cause  of ,  civil  and  maritime,  moved  and  prose- 
cuted in  the  District  Court  of  the  United  States  of  America  for  the  Dis- 
trict of ,  on  behalf  of  the  above  named  G.  H.  against  the  ship  or 

vessel  called  the  ,  her  boats,  tackle,  apparel  and  furniture  [or  other 

thing,  as  the  case  may  be],  a  warrant  of  arrest  has  been  issued  out  of  the 
said  court,  against  the  said  ship  or  vessel,  boats,  tackle,  apparel  and  furni- 
ture ;  which  said  warrant  is  now  in  the  hands  of  I.  J.,  marshal  [or  one  of 
the  deputies  of  the  marshal]  of  the  said  district,  unexecuted  [or,  in  virtue  of 
which  said  warrant,  the  said  ship,  her  tackle,  apparel  and  furniture  have 
been  arrested  by  I.  J.,  the  marshal  (or  one  of  the  deputies  of  the  marshal) 
of  the  said  district,  and  are  now  in  his  custody — according  to  the  fact]. 
Now  therefore  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  A.  B.,  the  claimant  of  the  said  ship  or  vessel,  her  tackle,  apparel 
and  furniture,  shall  well  and  truly  abide  and  answer  the  decree  of  the  said 
court  in  the  aforesaid  cause(o),  then  this  obligation  shall  be  void ;  other- 
wise it  shall  remain  in  full  force  and  virtue.  (Signed)    A.  B. 

C.  D. 
In  presence  of  )  E.  F. 


The  sureties  are  to  be  "approved"  by  the  judge,  or,  in  his  ab- 
sence, by  the  collector  of  the  port  where  the  arrest  is  made.  (See 
note  to  Precedent  No.  2.)  The  act  requires  a  stipulation  or  bond 
with  "sufficient  surety"  and  wiU  doubtless  authorize  the  acceptance 
df  one  surety.  The  approval  may  be  in  the  form  of  a  formal  certifi- 
cate (see  note  at  the  conclusion  of  Precedent  No.  1),  or  by  the  more 
simple  expression :  I  approve  the  surety  [or  sureties]  named  in  the 
above  [or  within]  bond  [or  stipulation]. 

(a)  I  have  deemed  it  expedient,  in  stating  the  condition  of  the  bond,  to  adhere 
to  the  words  of  the  act. 
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XI. 
STIPULATION  FOR  COSTS  AND  EXPENSES  ON  PUTTING  IN  CLAIM. 

[See  Rule  xxvi.] 

On  the day  of ,  in  the  year  of  our  Lord ,  before  A.  B.,  a 

commissioner  duly  appointed  and  empowered  to  take  acknowledgments 
of  bail,  affidavits  and  depositions',  etc.,  within  the  District  of . 

C.  D.  against  the  ship  called  the  Harriet,  in  a  cause  of ,  civil  and 

maritime,  moved-  and  prosecuted  in  the  District  Court  of  the  United  States 
of  America  for  the  aforesaid  district. 

Which  day,  appeared  personally  E.  F.  of , ,  as  claimant  of  the 

said  ship,  and  produced  for  sureties  G.  H.  of , ,  and  I.  J.  of , 

:  And  the  said  E.  F.,  G.  H.  and  I.  J.,  submitting  themselves  to  the  juris- 
diction of  the  said  court,  bound   themselves,  their  heirs,   executors  and 

administrators,  unto  the  said  C.  D.  in  the  sum  of [the  sum  directed  by 

the  court,  by  general  rule  or  by  a  special  order],  to  pay  all  costs  and  ex- 
penses which  shall  be  awarded  against  the  said  E.  F.,  in  the  said  cause,  by 
the  final  decree  of  the  said  court,  or,  upon  appeal,  of  the  appellate  court ; 
and  unless  he  shall  do  so,  they  do  hereby  severally  consent  that  execution 
shall  issue  forth  against  them,  their  heirs,  executors  and  administrators, 
goods  and  chattels,  wheresoever  the  same  may  be  found. 

(Signed)    E.  F. 
Same  day,  taken  and  acknowledged  >  G.  H. 

before  me.  )  I.  J. 

A.  B.,  Commissioner. 

[A  stipulation,  or  putting  in  a  claim,  is  expressly  required  by  the 
above  mentioned  rule.] 


XII. 

STIPULATION  BY  THIRD  PERSON,  INTERVENING  FOR  HIS  OWN 

INTEREST. 

[  See  Rule  xxxiv.  ] 

[As  in  the  preceding  precedent,  to  the  words  "District  of " 

inclusive.] 
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Which  day,  appeared  personally  I.  J.,  intervening  for  his  own  interest  in 
the  said  cause,  and  produced  [etc.,  as  in  the  last  preceding  precedent,  adding 
the  word  damages  after  the  words  "  costs  and  expenses  "]. 

•     pji  cases  of  intervention  by  third  persons,  a  stipulation  is  expressly 
required  by  the  above  mentioned  rule.] 


XIII. 
JURATORY  CAUTION  TO  PROSECUTE. 

At  a  District  Court  of  the  United  States  of  America,  held  at ,  within 

and  for  the  District  of ,  on  the day  of ,  in  the  year  of  our 

Lord . 

A.  B.  against  C.  D.  [or  against  the  ship  called  the  Noma],  in  a  cause  of 
,  civil  and  maritime. 

Which'  day,  appeared  personally  the  abovenamed  A.  B.,  who,  submitting 
himself  to  the  jurisdiction  of  this  court,  bound  himself,  his  heirs,  executors 
and  administrators,  in  the  sum  of  [see  Precedents  Nos.  1  and  3],  unto  the 
said  C.  D.  [or,  for  the  benefit  of  whomsoever  it  may  concern(a)],  to  prosecute 
his  aforesaid  action,  and  to  pay  all  costs  and  expenses  which  may  be  awarded 
against  him  therein  by  the  final  decree  of  this  court,  or  of  any  appellate 
court,  and  to  appear  on  the day  of [the  return-day  of  the  pro- 
cess], and  so  often  afterwards  as  he  shall  be  ordered  by  the  court ;  and  unless 
he  shall  so  do,  he  doth  hereby  consent  that  execution  shall  issue  forth  against 
him,  his  heirs,  executors  and  administrators,  goods  and  chattels,  wheresoever 
the  same  shall  be  found,  to  the  value  of  the  sum  above  mentioned ;  and  the 
said  A.  B.  made  oath  that  he  would  appear  on  the day  of ,  and 

so  often  afterwards  as  he  shall  be  ordered  by  the  court. 

(Signed)    A.B. 

Teste, 

E.  F.,  OkrJc. 

[A  petition  to  be  admitted  to  the  jm-atory  caution  being  addressed 
to  the  equitable  discretion  of  the  court,  stipulations  in  this  form  do 

(a)  See  Precedent  No.  Z  and  note.    In  England,  the  stipulator,  in  a  juratory 
caution  to  prosecute,  binds  himself  to  the  master.    (See  Marriott's  Form.,  354.) 

74 
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not  appear  to  be  ever  taken  before  a  commissioner  in  England ;  but 
in  this  country,  upon  a  previous  application  and  sufficient  cause 
shown,  the  com^  would  probably  direct  the  stipulation  to  be  taken 
before  a  commissioner ;  and  in  that  case,  the  stipulation  would  be 
varied  accordingly.] 


XIV. 
STIPULATION  FOR  THE  SAFE  RETURN  OP  A  SHIP. 

At  a  District  Court  of  the  United  States  of  America,  held  at ,  within  and 

for  the  District  of ,  on  the day  of ,  in  the  year  of  our  Lord . 

A.  B.,  owner  of  three-eighth  parts  of  the  brig  called  the  Lara,  against  the 
said  brig,  and  against  R,  S.,  the  master  thereof,  and  C.  D.,  the  owner  of  the 
remaining  five-eighth  parts  thereof. 

Which  day,  apppeared  personally  the  abovenamed  C.  D.,  and  produced 

for  sureties  E.  F.  of ,  ,  and  G.  H.  of ,  :  And  the  said 

C.  D.,  E,  F.  and  G.  H.,  submitting  themselves  to  the  jurisdiction  of  this 
court,  bound  themselves,  their  heirs,  executors  and  administrators,  in  the 

sum  of ,  being  double  the  appraised  value  of  three-eighth  parts  of  the 

said  brig,  unto  the  abovenamed  A.  B.,  owner  of  the  said  three-eighth  parts 

of  the  said  brig,  for  the  return  of  the  said  brig  to  the  port  of ,  being  the 

port  to  which  the  same  belongs(o),  or  else  to  pay  to  the  said  A.  B.  the  value 
of  his  said  shares ;  and  unless  they  shall  do  so,  they  hereby  severally  con- 
sent that  execution  shall  issue  forth  against  them,  their  heirs,  executors  and 
administrators,  goods  and  chattels,  wheresoever  the  same  shall  be  found,  to 
the  value  of  the  sum  aforesaid.  (Signed)     C.  D. 

E.  F. 
Teste,  G.  H. 

LJ.,  ClerJc. 

[This  stipulation  may  also  be  taken  before  a  commissioner  accord- 
ing to  the  foregoing  precedents.  As  to  the  regularity  of  substituting 
a  bond  in  this  case,  see  the  note  at  the  conclusion  of  Precedent  No  3.] 

(a)  See  The  Margaret,  2  Haggard's  R.,  275,  278.  Possibly  a  stipulation  for 
the  return  of  the  vessel  to  a  port,  or  to  some  port  of  the  state  where  she  belongs, 
may  be  admifisible. 
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V.  APPEALS. 


I. 


APPEAL  FROM  A  DECREE  OF  THE  DISTRICT  COURT,  TO  THE 
CIRCUIT  COURT. 

District  Court  of  the  United  States  for  the  District  of . 


A.  B.  Libellant, 

V. 

The  Ship  Venus,  her  tackle,  etc.  )  IN  ADMIRALTY. 
C.  D.,  Claimant  and  Respon- 
dent. 


The  above  named  libellant  [or  respondent]  conceiving  himself  aggrieved 

by  the  final  sentence  or  decree,  entered  on  the  day  of ,  in  the 

above  entitled  cause,  doth  hereby  appeal  therefrom  to  the  next  Circuit  Court 
of  the  United  States  to  be  held  in  and  for  the  said  district ;  and  he  prays 
that  this  his  appeal  may  be  allowed,  and  that  a  transcript  of  the  record  and 
proceedings  in  the  cause,  duly  authenticated,  may  be  sent  to  the  said  circuit 
court. 


II. 

APPEAL  FROM  A  DECREE  OF  THE  CIRCUIT  COURT,  TO  THE 
SUPREME  COURT. 

Circuit  Court  of  the  United  States  for  the 

District  of . 

[  Title  as  above.] 

The  above  named  libellant  [or  respondent]  conceiving  himself  aggrieved 
[etc.,  as  above],  doth  hereby  appeal  therefrom  to  the  Supreme  Court  of  the 
United  States ;  and  he  prays  that  this  his  appeal  may  be  allowed,  and  that 
a  transcript  of  the  record,  proceedings  and  evidence  in  the  cause,  duly 
authenticated,  may  be  sent  to  the  said  Supreme  Court. 
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III. 
CITATION  ON  APPEAL  TO  THE  CIRCUIT  COURT. 

UNITED  STATES  OF  AMERICA, 
District  of ,  ss. 

To ,  Greeting:  You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  Circuit  Court  of  the  United  States,  to  be  held  at  ,  in  and 

for  the  District  of ,  on  the  day  of ,  pursuant  to  an  appeal 

from  a  decree  of  the  District  Court  of  the  United  States  for  the  said  district, 

wherein is  appellant  and  you  are  appellee,  to  shov?  cause,  if  any 

there  be,  why  the  said  decree  should  not  be  corrected,  and  speedy  justice  be 
done  to  the  parties  in  that  behalf. 

Witness  the  Honorable ,  Chief  Justice  [or  one  of  the  Justices]  of 

the  Supreme  Court  of  the  United  States  [or  District  Judge  of  the  United 

States  for  the  said  district],  this day  of ,  in  the  year  of  our  Lord 

18—. 

[Signed  by  the  Chief  Justice,  one  of  the  Justices,  or  the  District  Judge.] 


IV. 
CITATION  ON  APPEAL  TO  THE  SUPREME  COURT. 

UNITED  STATES  OF  AMERICA,  ss. 

To ,  Greeting ;  You  are  hereby  cited  and  admonished  to  be  and 

appear  before  the  Supreme  Court  of  the  United  States,  on  the  second 
Monday  in  January  next,  pursuant  to  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of ,  wherein is  appel- 
lant and  you  are  appellee,  to  show  cause,  if  any  there  be,  why  the  said 
decree  should,  not  be  corrected,  and  speedy  justice  be  done  to  the  parties  in 
that  behalf. 

Witness  the  Honorable ,  Chief  Justice  [or  one  of  the  Justices]  of 

the  said  Supreme  Court  of  the  United  States,  this day  of ,  in  the 

year  of  our  Lord  18 — , 

[Signed  by  the  Chief  Justice,  or  one  of  the  Justices.] ' 
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V. 
SECURITY  TO  BE  TAKEN  ON  SIGNING  THE  CITATION. 

[One  of  the  regulations  prescribed  by  tbe  Judiciary  Act  of  1789 
relative  to  writs  of  error,  and  applied  by  tbe  act  of  1803  to  appeals, 
requires,  as  we  have  seen,  the  justice  or  judge,  on  signing  the  cita- 
tion, to  "take  good  and  sufficient  security,"  etc.  But  the  new  Rules 
of  Admiralty  Practice  (contraiy  to  the  English  practice)  require  that 
the  securities  to  be  origiually  given  by  the  respective  parties  shall 
extend  as  well  to  the  appellate  court,  in  case  of  appeal,  as  to  the 
district  court ;  whereby  it  was  unquestionably  intended  to  dispense 
with  new  security  in  the  appellate  court.  But  security  may  or 
may  not  have  been  required  of  the  libeUant  in  the  court  below; 
and  it  may,  in  a  suit  in  personam,  under  some  circumstances,  be  dis- 
pensed with  in  the  case  of  the  defendant,  except  for  costs.  In  such 
cases,  the  appellant  is  to  be  required  to  give  security.  If  the  appeal 
be  interposed  by  the  libellant,  the  security  is  for  costs  only ;  if  by 
the  defendant  in  a  suit  in  personam,  it  ought  to  be  also  for  damages. 
In  the  English  admiralty,  the  security  given  on  appeal,  as  well  as 
in  the  court  below,  is  in  the  form  of  a  stipulation.  In  this  country, 
it  is  supposed  to  have  been  generally,  if  not  uniformly,  as  well  ia 
admiralty  causes  as  ia  suits  in  eqxiity,  in  the  form  of  a  bond. 

Supposing  the  libellant  in  the  case  to  which  the  foregoing  forms 
are  adapted,  to  be  the  appellant,  and  that  security  has  not  aheady 
been  given  by  him,  the  following  will  serve  for  the  form  of  the  bond 
to  be  exacted  of  him  by  the  judge,  on  signing  the  citation.] 

Know  all  men  by  these  presents,  that  -we,  A.  B.,  I.  J.  and  L.  M.,  of , 

are  held  and  firmly  bound  unto  C.  D.  of ,  in  the  sum  of  two  hundred 

and  fifty  dollars,  to  be  paid  unto  the  said  C.  D.,  his  executors,  administrators 
or  assigns ;  to  which  payn^nt,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Dated  this day  of ,  in  the  year . 


Whereas,  the  above  bounden  A.  B.  has  appealed  to  the  Circuit  Court  of 
the  United  States  for  the  District  of ,  from  a  decree  of  the  District 
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Court  of  the  United  States  for  the  said  district  [or  to  the  Supreme  Court  of 
the  United  States,  from  a  decree  of  the  Circuit  Court  of  the  United  States 

for  the  District  of "],  bearing  date  the day  of ,  in  a  cause  in 

which  the  said  A.  B.  was  libellant,  and  the  said  C.  D.  was  claimant  of  the 
ship  Venus,  her  tackle,  etc.,  and  respondent :  Now,  therefore,  the  condition 
of  this  obligation  is  such,  that  if  the  abovenamed  appellant  A.  B.  shall 
prosecute  his  appeal  with  effect,  and  pay  all  such  costs  and  expenses  as  shall 
be  awarded  against  him  as  such  appellant  therein,  then  this  obligation  to  be 
void ;  otherwise  to  remain  in  full  force  and  effect.  A.  B. 

Sealed  and  delivered  )  -  '    ' 

.       >  L.  M. 

in  presence  oi       ) 

[When  the  security  is  given  in  a  suit  in  personam,  whether  by  the 
libellant  or  defendant,  it  will  be  easy  to  adapt  the  foregoing  form  to 
the  case.] 


VI. 

PETITION  OP  APPEAL  PROM  A  DECREE  OP  THE  DISTRICT  COURT, 
TO  THE  CIRCUIT  COURT. 

Circuit  Court  of  the  United  States  for  the  District  of . 


0.  D.,  claimant  of  the  ship  Venus, 
her  tackle,  etc.,  Appellant, 

V. 

A.  B.,  Appellee. 


A.  B.,  Appellant, 

V. 

0.  D.,  claimant  of  the  ship  Venus, 
her  tackle,  etc.,  Appellee. 

To  the  Circuit  Court  of  the  United  States  for  the  District  of : 

The  Petition  of  Appeal  of  the  abovenamed  C.  D.  [or  A.  B.]  respectfully 
shows,  that  a  decree  was  lately  made  in  the  District  Court  of  the  United 

States,  in  and  for  the  said  district,  bearing  date  the day  of ,  in  a 

certain  cause  of  admiralty  and  maritime  jurisdiction  pending  in  the  said 
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court,  wherein  the  abovenamed  A.  B.  was  libellant,  and  the  abovenamed  C.  D. 
was  claimant  of  the  ship  Venus,  her  tackle,  etc.,  and  respondent ;  in  and  by 
which  said  decree,  it  was  [or  was,  among  other  things,]  ordered,  adjudged  and 
decreed,  that,  etc.  [here  recite  the  substance  of  the  decree,  or  of  so  much 
thereof  as  the  appeal  is  intended  to  draw  in  question]  ;  which  said  decree 
of  the  said  district  court  [or  so  much  of  which  said  decree  as  is  above  stated 
and  set  forth]  is,  as  this  appellant  is  advised,  erroneous,  and  ought  to  be 
reversed. 

Wherefore  this  appellant  respectfully  prays  that  the  said  decree  [or,  that 
so  much  of  the  said  decree  as  is  hereinbefore  stated  and  set  forth]  may  be 
reversed ;  and  that  such  other  decree  may  be  made  by  this  court  as  shall  be 
agreeable  to  equity  and  good  conscience,  and  this  appellant  may  be  restored 
to  all  things  which  he  has  lost  by  said  decree. 

And  this  appellant,  as  in  duty  bound,  will  ever  pray. 

C.  D.  [or  A.  B.] 

Dated  this day  of ,  18 — . 

E.  F.,  Proctor. 
Gr.  H.,  Advocate. 


VII. 

PETITION  OF  APPEAL  FROM  A  DECREE  OF  THE  CIRCUIT  COURT, 

TO  THE  SUPREME  COURT. 

[Title  as  above.] 

To  the  Supreme  Court  of  the  United  States : 

The  Petition  of  Appeal  of  the  abovenamed  0.  D.  [or  A.  B.]  respectfully 
shows,  that  a  decree  was  lately  made  in  the  Circuit  Court  of  the  United 
States  for  the  District  of ,  bearing  date  the day  of ,  in  a  cer- 
tain cause  of  admiralty  and  maritime  jurisdiction  pending  in  the  said  court, 
wherein  the  abovenamed  A.  B.  was  libellant,  and  the  abovenamed  C.  D.  was 
defendant ;  in  and  by  which  [etc.,  as  in  the  last  precedent,  to  the  end]. 
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vm. 
ANSWER  TO  PETITION  ON  APPEAL. 

Circuit  Court  of  the  United  States  for  the  District  of . 

or, 
Supreme  Court  of  the  United  States. 

[Title  as  above.] 

The  answer  of  the  above  respondent,  to  the  petition  of  appeal  of  the 
appellant. 

This  respondent,  not  confessing  or  acknowledging  all  or  any  of  the  matters 
or  things  to  be  true  as  in  and  by  the  said  petition  of  appeal  are  contained 
and  set  forth,  for  answer  thereunto,  says,  that  he  believes  it  to  be  true  that 
such  decree,  as  is  complained  of  by  the  appellant,  was  made  by  the  District 

[or  Circuit]  Court  of  the  United  States  for  the  District  of ,  as  in  the 

said  petition  of  appeal  is  set  forth ;  but  as  to  the  date,  substance  and  con- 
tents thereof,  this  respondent  humbly  craves  leave  to  refer  thereto,  when 
the  same  shall  be  produced. 

And  this  respondent  is  advised  and  believes  that  the  said  decree  is  agree- 
able to  justice  and  equity ;  and  he  therefore  prays  that  the  same  may  be 
affirmed,  and  that  the  said  petition  of  appeal  may  be  dismissed  by  this 
honorable  court,  with  costs  to  be  adjudged  to  this  respondent. 

A.  B.  [or  C.  D.] 

K.  L.,  Proctor. 

M.  N.,  Advocate, 
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The  19th  volume  of  Howard's  Reports  of  the  Decisions  of 
the  Supreme  Court  of  the  United  States  not  having  made 
its  appearance  until  the  very  last  of  the  preceding  sheets 
are  passing  through  the  press,  the  author  avails  himself  of 
the  only  mode  remaining  to  him  briefly  to  notice  such 
of  these  newly  reported  cases,  pertaining  to  the  subjects 
treated  of  in  the  present  work,  as  seem  to  require  it. 

One  of  these  decisions  he  deems  it  the  more  strongly 
incumbent  on  him  to  bring  to  the  attention  of  the  learned 
reader,  because  it  asserts,  and  purports  to  rest  upon,  dogmas 
in  marked  conflict  with  what  he  has  hitherto  regarded  as 
among  the  settled  and  indisputable  principles  of  the  mari- 
time law,  and  which  he  has  accordingly  not  hesitated  to 
lay  down  as  such  in  the  antecedent  pages  of  this  work. 

The  case  alluded  to  is  that  of  The  Sultana{a). 

(a)  Reported,  according  to  a  practice  much  to  be  deplored,  under 
the  title  of  Samuel  F.  Pratt,  Pascal  P.  Pratt  and  Edward  P.  Beals, 
claimants  of  the  steamboat  Sultana,  appellants,  v.  Charles  M.  Reed, 
libellant,  19  Howard's  R.,  359.  If  the  learned  reporter  sees  fit  to 
persevere  in  giving  the  names  of  all  the  parties  concerned  in  admiralty 
suits,  instead  of  simply  giving  the  name  of  the  ship,  he  will,  I  trust, 
excuse  a  gentle  hint  that  he  should  be  careful  not  to  aggravate  the 
oifence  by  the  incongruity  of  applying  to  the  parties  on  one  side  the 
appellation  belonging  to  them  in  the  appellate  court,  and  on  the  other 
•  that  which  pertains  to  them  as  suitors  in  the  court  below.  The  cor- 
relative of  "Appellant"  is  Respondent,  not  "  Libellants."    But  there 
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The  Sultana  was  a  steamer  employed  in  the  transportar 
tion  of  passengers  and  merchandise  on  Lake  Erie  and  the 
upper  lakes,  and  was  owned  at  Buffalo,  in  the  State  of 
New- York.  The  action  was  brought  to  recover  the  value 
of  coal  from  time  to  time  supplied  at  Erie,  in  the  State  of 
Pennsylvania,  for  the  use  of  the  vessel  in  generating  steam. 
The  master,  at  whose  instance  the  supplies  were  furnished, 
was  also  the  sole  ovraer,  and  was  known  to  be  such  by 
the  libellant.  The  defence  (interposed  by  mortgagees  of 
the  vessel)  was  the  asserted  want  of  an  implied  lien  on 
the  Sultana  in  favor  of  the  libellant,  who,  it  was  alleged, 
must  be  considered  to  have  looked  to  the  personal  respon- 
sibility of  the  master  alone  for  remuneration.  In  the 
district  court  this  defence  was  overruled,  and  the  amount 
claimed  by  the  libellant  was  decreed  to  him.  On  appeal 
to  the  circuit  court  the  decree  was  affirmed.  On  what 
ground  it  was  contended  by  the  able  counsel  for  the  de- 
fendants, either  in  the  courts  below  or  in  the  Supreme 
Court,  that  the  plaintiff  acquired  no  hen,  does  not  appear 
from  the  report,  the  arguments  of  the  counsel  being  wholly 
omitted.    But  the  omission  is  unimportant  to  the  object  of 

is  another  and  graver  error  in  the  entitling  of  this  cause,  which,  how- 
ever, probably  originated  in  the  court  below.  The  persons  who  ap- 
peared to  contest  the  lien,  asserted  by  the  libellant,  are  denominated 
"  Claimants."  A  claimant  is  one  who  asserts  a  proprietary  right  to 
the  ship,  and  to  entitle  him  to  admission  as  such,  he  is  required  to 
make  oath  that  he  "  is  the  true  and  bona  fide  owner,  and  that  no 
other  person  is  the  owner  "  of  the  vessel.  But  the  defendants  here 
were  mortgagees,  and  in  that  character  intervened  for  their  interest. 
They  were  therefore  interveners.  The  simple,  proper  and  graceful 
antidote  to  these  and  other  like  incongruities,  by  which  the  records  of 
our  admiralty  jurisprudence  are  so  sadly  marred,  is  to  designate  each 
case  by  the  name  of  the  vessel  alone,  according  to  the  invariable  English 
usage.  The  next  succeeding  case  ia  this  volume,  p.  362  (the  report 
of  which,  by  the  by,  is  scarcely  intelligible),  is  obnoxious  to  the  like 
criticisms. 
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this  notice.  The  opinion  of  the  court,  though  very  brief, 
speaks  for  itself.  It  is  proposed  to  dissect  it,  and  to  subject 
its  general  members  to  a  summary  examination(a). 

Afer  stating  the  pleadings  and  narrating  the  essential 
facts,  the  learned  justice  who  spoke  for  the  court  proceeds 
to  observe : 

"  There  is  no  great  doubt  in  the  case  but  that  the  article  was 
necessary  for  the  navigation  of  the  vessel  at  the  times  when  fur- 
nished, though  the  proof  is  very  loose  and  indefinite.  It  seems 
to  have  been  taken  for  granted  that  a  supply  of  coal  was  essen- 
tial to  the  propelling  of  a  steamboat,  and,  in  a  general  sense,  this 
is  doubtless  true ;  but  then,  to  make  out  a  necessity  within  the 
admiralty  rule,  the  supply  must  be  really  or  apparently  necessary 
at  the  time  when  furnished." 

That  is  true,  unquestionably,  though  the  phrase,  "  within 
the  admiralty  rule,"  had  better  have  been  omitted,  as 
adapted  only  to  mislead;  for  when  the  question  is  whether 
the  ovpner  is  bound  by  a  contract  made  by  the  master  for 
supplies  or  repairs,  the  rule  is  the  same  in  a  court  of  com- 
mon law  as  in.  a  court  of  admiralty.  Let  us  pass  on,  how- 
ever. 

The  learned  judge  continues : 

"  But  the  more  serious  difiBculty  in  the  case,  on  the  part  of  the 
libellant,  is  the  entire  absence  of  any  proof  to  show  that  there 
was  a  necessity,  at  the  time  of  procuring  the  supplies,  for  a  credit 
upon  the  vessel.  This  proof  is  as  essential  as  that  of  the  necessity 
of  the  article  itself.  The  vessel  is  not  subject  to  a  lien  for  a  com- 
mon debt  of  the  master  or  owner.  It  is  only  under  very  special 
.circumstances,  and  in  an  unforeseen  and  unexpected  emergency, 
that  an  implied  maritime  hypothecation  can  be  created  "  ! 

(a)  It  will  be  seen  that  the  unportant  fact  of  the  debt  having  been 
contracted  by-the  sole  owner  in  person,  known  to  be  so  by  the  plain- 
tiff, is  passed  over  by  Mr.  Justice  Nelson  as  entitled  to  little  regard, 
and  the  reader  will  be  pleased  to  leave  this  fact  out  of  view  for  the 
present,  and  until  it  shall  again  be  brought  to  his  notice. 
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No  authority  is  cited  for  these  dogmas,  nor,  so  far  as  the 
author  is  informed,  is  there  the  semblance  of  any  such 
authority  to  be  anywhere  found.  On  the  contrary,  that 
all  necessary  supplies  furnished  in  good  faith,  on  credit,'  to 
the  master  of  a  vessel  in  a  foreign  port,  are  to  be  presumed, 
imless  the  reverse  is  proved,  to  have  been  furnished  on  the 
credit  of  the  vessel  as  -well  as  upon  the  personal  responsi- 
bility of  the  owner  and  master,  has  long  been  regarded  as 
an  indisputable  axiom. 

As  such  it  has  been  applied  in  the  maritime  courts  of 
the  continent  of  Europe,  and  hitherto,  without  scruple,  in 
numberless  instances  in  this  country ;  and  at  length,  since 
the  restoration  by  act  of  Parliament  to  the  High  Court  of 
Admiralty  of  its  ancient  jurisdiction  of  the  claims  of  ma- 
terial-men, in  England.  Unless  there  be  an  express  stipu- 
lation to  the  contrary,  or  some  other  act  be  done  by  the 
material-man  amounting  to  a  waiver,  as  the  acceptance  of 
some  other  independent  security,  the  lien  arises  and 
silently  attaches  by  operation  of  law  (such  being  its 
policy,  founded  in  the  supposed  necessities  of  commerce), 
from  the  nature  of  the  contract.  Nothing  is  more  natural 
than  that  vessels  in  making  long  voyages,  especially 
American  vessels  employed  in  lake  commerce  or  in  the 
coasting  trade  on  the  Atlantic  coast,  enterprises  notoriously 
carried  on,  to  a  great  extent,  upon  credit,  should  occasion- 
ally and  even  frequently  happen  to  be  in  want  of  indispen- 
sable repairs  or  supplies  while  absent  from  a  home  port ; 
nor  can  the  want  of  sufficient  funds  in  the  hands  of  the 
master,  to  defray  the  expenses  he  may  thus  be  obliged  to 
incur,  be  justly  denominated  "  an  unforeseen  and  unex- 
pected emergency."  But  we  are  now  informed  that  those 
who  venture  to  trust  the  master  in  such  cases  must  look  to 
his  personal  responsibility  alone  for  reimbursement. 

"  It  seetns,"  continues  the  learned  judge,  "  also,  to  be  supposed 
that  circumstances  of  less  pressing  necessity,  for  supplies  or  repairs. 
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and  an  implied  hypothecation  of  the  vessel  to  procure  them,  will 
satisfy  the  rule,  than  in  a  case  of  necessity,  sufficient  to  justify  a 
loan  of  money  on  bottomry,  for  the  like  purpose.  We  think  this 
a  misapprehension.  The  difference  is,  that  before  a  bottomry  bond 
can  be  given,  an  additional  fact  must  appear,  namely,  that  the 
master  could  not  procure  the  money  without  giving  the  extra- 
ordinary interest  incident  to  that  species  of  security.  This  dis. 
tinction  was  attempted  in  the  case  of  The  Alexander  (1  Wm. 
Eob.,  336),  but  was  rejected  by  Dr.  Ltjshington.  A  principle, 
also,  excluding  any  such  distinction,  has  been  laid  down,  at  this 
term,  in  the  case  of  William  Thomas  and  others  v.  J.  W.  Os- 
bornfa)." 

In  what  quarter  it  was  that  the  supposition,  mentioned 
at  the  begining  of  this  extract,  seemed  to  Mr.  Justice 
Nelson  to  be  entertained,  he  does  not  inform  us,  except 
by  his  reference  to  the  case  of  The  Alexander.  It  will 
be  necessary  to  recur  to  this  case  in  the  sequel.  Suffice 
it  for  the  present  to  say  that  it  contains  no  allusion  what- 
ever to  bottomry  bonds.  Bottomry  contracts  have  at  all 
times  been  cognizable,  and  have  often  been  subjects  of  liti- 
gation in  the- English  Court  of  Admiralty;  but  it  is  only 
within  the  last  few  years  that,  in  latter  times,  this  court 
has  exercised  jurisdiction  in  behalf  of  material-men. 
While,  therefore,  prior  to  the  late  act  of  Parliament  restor- 
ing this  jurisdiction,  .the  kind  and  degree  of  necessity 
requisite  to  give  validity  to  a  bottomry  bond  had  been 
fully  discussed  in  the  English  Admiralty,  the  reports  of  its 
decisions  had  shed  no  light  upon  the  nature  and  urgency 
of  the  necesdty  required  to  render  the  ship-owner,  and  his 
ship  by  impucation,  responsible  for  debts  contracted  by  the 
master.    Although  the  authority  of  the  master  to  bind  the 

(a)  This  is  the  case  of  The  Barque  Laura,  or,  as  the  reporter  has 
it,  of  "  William  Thomas,  Southworth  Barnes,  Nathaniel  Russell  and 
others,  owners  of  the  barque  Laura,  Appellants,  v.  James  W.  Osbom," 
19  Howard's  R.,  22. 
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owner  had  been  much  discussed  in  the  courts  of  common 
law  both  in  this  country  and  in  England,  Mr.  Justice 
Story,  in  an  early  case,  as  is  shown  in  the  antecedent 
pages  of  this  work,  deemed  it  necessary  to  institute  this 
inquiry,  and  he  addressed  himself  to  the  task  with  his  ac- 
customed ardor  and  success.  His  conclusion  was  precisely 
that  which  the  preseiit  distinguished  judge  of  the  English 
Court  of  Admiralty  arrived  at  and  acted  on  in  the  first 
contested  cases  that  came  before  the  court  under  the  act  of 
Parliament,  and,  strange  to  say,  in  the  very  cases  of  The 
Alexander,  already  mentioned,  and  of  The  Sophie,  also,  as 
we  shall  presently  see,  cited  by  Mr.  Justice  Nelson,  in 
support  of  doctrines  utterly  at  war  with  the  principles 
they  clearly  inculcate.  Mr.  Justice  Stoey's  conclusion 
was,  that  the  supplies  must  appear  to  have  been  fit  and 
proper  for  the  vessel,  and  such  as  it  may  reasonably  be 
presumed  a  prudent  owner  of  the  vessel  would  have 
ordered  had  he  been  present(a).  With  regard  to  bottomry 
bonds,  it  having  been  the  habit  of  English  judges  of  ad- 
miralty to  indulge  in  strong  but  indefinite  language  in 
describing  the  privileges  that  belong  to  them,  and  the 
necessities  of  commerce  to  which  they  owe  their  origin, 
Mr.  Justice  Stoey  also  entered  earnestly  and  elaborately 
into  the  inquiry,  whether  in  reality  any  higher  degree  of 
necessity  was  necessary  to  authorize  the  master  to  give  a 
bottomry  bond  than  was.  required  to  subject  the  ship  to  an 
implied  hypothecation.  His  decision  was  that  there  was  no 
distinction  between  the  cases  in  this  respect,  but  that  to 
uphold  a  loan  on  bottomry  it  must  be  showT|  that  there 
was  the  "  superadded  necessity  "  of  resorting  to  this  extra- 

(a)  Dr.  LusHiNGTON,  in  The  Alexander  (1  Wm.  Rob.  Adm.  R., 
288,  346),  laid  down  the  rule  as  follows :  It  must  appear  that  the 
supplies  were  "  fit  and  proper  for  the  service  in  which  the  vessel  was 
engaged,  and  what  the  owner  of  that  vessel,  as  a  prudent  man,  would 
have  ordered  if  present." 
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ordinary  and  disadvantagous  means  of  raising  funds  for  the 
use  of  the  ship,  or  that  upon  diligent  inquiry  the  lender 
was  led  to  entertain  a  reasonable  behef  of  the  existence 
of  such  necessity,  and  that  he  advanced  his  money  in  good 
faith(a). 

There  is  nothing  in  the  later  decisions  of  the  English 
Court  of  Admiralty  at  all  at  variance  with  Mr.  Justice 
Story's  conclusion.  Mr.  Justice  Nelson  is  very  far, 
therefore,  from  deriving  any  support  from  his  reference  to 
bottomry  bonds(6).  The  rule  applicable  to  them,  with 
respect  to  the  degree  of  necessity  for  supplies  requisite  to 
give  validity  to  a  loan  on  bottomry,  is  the  same  as  that 
already  mentioned,  required  to  confer  an  implied  lien  on 
the  ship  for  supplies  furnished  directly;  and  the  super- 
added necessity  requisite  to  uphold  a  bottomry  bond  is 
uniformly  spoken  of  and  treated  as  peculiar  to  this  form 
of  security,  while  Mr.  Justice  "Nelson,  on  the  contrary, 
insists,  vnthout  the  slightest  warrant,  and  with  strange 
inconsistency,  moreover,  upon  a  like  superadded  necessity, 
to  give  a  simple  lien  by  implication. 

The  learned  judge  having  thus  laid  down  the  principles 
on  which  he  supposed  the  case  ought  to  be  decided,  next 
proceeded  to  apply  them  as  follows : 

"Now,  the  supplies  having  been  furnished  at  a  fixed  place, 
according  to  the  account  current,  and  apparently  under  some 
general  understanding  and  arrangement,  the  presumption  is  that 
there  could  be  no  necessity  for  the  implied  hypothecation  of  the 
vessel — there  could  be  no  unexpected  or  unforeseen  exigency  to 
require  it.  For  aught  that  appears,  the  supplies  could  have  been 
procured  on  the  personal  credit  of  the  master,  and  in  this  case, 
especially,  as  he  was  also  the  owner." 

So,  then,  it  seems  a  master,  who  in  a  foreign  port  finds 
himself  under  the  necessity  of  obtaining  supplies  or  repairs 

(a)  See  Vol.  I.,  ch.  5.  (b)  lb. 
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on  credit,  is  under  obligation,  if  possible,  to  procure  them  on 
his  own  personal  responsibility,  and  is  not  permitted  to  ob- 
tain them  on  the  credit  of  the  ship,  until  his  efforts  have 
proved  firuitless.  But  upon  this  medley  of  false  principles, 
and  bald,  unwarrantable  presumptions,  it  is  uimecessary  to 
dwell. 

The  learned  judge  proceeds  to  the  effect  foUovving : 

"  We  do  not  mean  to  say  that  the  mere  fact  of  the  master  being 
the  owner,  of  itself  excludes  the  possibility  of  a  case  of  necessity 
that  would  justify  an  implied  hypothecation ;  but  it  is  undoubtedly 
a  circumstance  that  should  be  attended  to,  in  ascertaining  whether 
any  such  necessity  existed  in  the  particular  case  (1  Wm.  Rob., 
369,  The  Sophie):' 

As  nothing  had  thus  far  been  said  from  which  the  infer- 
ence the  learned  judge  saw  fit  here  to  repel  could  possibly 
have  been  drawn,  this  salvo  was  entirely  uimecessary.  It 
may  not  be  amiss,  however,  just  to  glance  at  the  legal 
effect  of  a  purchase  of  necessaries  on  credit  in  a  foreign 
port,  by  the  sole  owner  in  person,  who  navigates  the  vessel 
as  master.  That,  as  a  general  rule,  no  lien  arises  by  impli- 
cation from  contracts  entered,  into  by  the  owner,  has 
at  all  times  been  regarded  as  an  established  principle  of 
the  maritime  law,  and  the  author  having  met  with  no 
intimation  of  any  exception  to  it,  he  did  not  hesitate  to  lay 
it  down,  in.  an  antecedent  chapter  of  this  work,  as  uni- 
versally true.  In  The  Sultana,  however,  when  before  the 
district  court,  the  able  and  learned  judge  of  that  court 
took  occasion  to  enter  into  an  elaborate  examination  of  the 
question  whether  a  distinction  ought  not  to  be  made,  in 
this  respect,  between  ordinary  cases  and  those  in  which 
the  characters  of  owner  and  master  were  united  in  the 
same  person.  His  not  unreasonable  conclusion  was,  that 
the  rule  did  not  extend  to  cases  of  the  latter  description ; 
and  in  The  Sophie,  cited  above,  the  fact  that  the  master 
was  also  part-owner,  though  adverted  to  by  Dr.  Lushing- 
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TON,  does  not  appear  to  have  been  supposed,  either  by  bim 
or  by  the  counsel  for  the  defendants,  to  be  of  the  slightest 
importance  in  deciding  on  the  existence  of  an  implied  lien. 
But.  it  by  no  means  follows  that  a  sole  ownership  by 
the  master,  known  to  .the  material-man,  would  not  have 
been  deemed  conclusive  against  the  plaintiff.  Be  this  as 
it  may,  however,  m  The  Laura,  above  cited,  it  was  assumed 
and  distinctly  asserted,  without  qualification,  as  the  settled 
law  of  this  country,  both  by  Mr.  Justice  Curtis,  speaking 
for  the  majority,  and  by  the  chief  justice,  in  his  dissentient 
opinion,  concurred  in  by  the  rest  of  the  judges,  that  no  lien 
results  from  a  contract  with  the  owner,  albeit  he  is  also 
master.  The  decision  of  that  case  having  preceded  that 
of  ithe  case  under  consideration,  in  which  it  distinctly  ap- 
peared that  the  master  was,  and  that  to  the  knowledge  of 
the  plaintiff,  also  the  sole  owner  of  the  Sultana,  it  seems 
difficult  to  account  for  Mr.  Justice  Nelson's  unnecessary 
resort  to  the  false  ground  of  defence  on  which  he  chose  to 
found  his  decision,  or  for  his  intimation,  la  direct  conflict 
with  the  doctrine  so  explicitly  laid  down  in  The  Laura, 
that  there  might  be  cases  in  which  a  contract  for  supplies, 
entered  into  with  the  owner,  might  confer  an  implied  lien. 
His  reference  to  it,  however,  for  a  purpose  which,  by  no 
torture  could  it  be  made  in  the  slightest  degree  to  sub- 
serve, shows  him  to  have  had,  at  the  time,  but  a  very 
defective  apprehension  of  its  import. 

We  are  now  brought  to  the  conclusion  of  this  most  dis- 
creditable performance : 

"  These  maritime  liens,"  continues  the  learned  judge,  "  in  the 
coasting  business,  and  in  the  business  upon  the  lakes  and  rivers, 
are  greatly  increasing ;  and,  as  they  are  tacit  and  secret,  are  not 
to  be  encouraged,  but  should  be  strictly  limited  to  the  necessities 
of  commerce  which  created  them.  Any  relaxation  of  the  law, 
in  this  respect,  will  tend  to  perplex  and  embarrass  business,  rather 
than  furnish  facilities  for  carrying  it  forward.    After  the  fullest 
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consideration,  we  thint  the  decree  below  was  erroneous,  and  should 
be  reversed,"  etc. 

Most  certainly  there  ought  to  be  no  relaxation  of  the  law 
in  this  or  any  other  respect  by  a  judicial  tribunal ;  but  it 
is  equally  true,  on  the  other  hand,  that  no  judicial  tribunal 
has  a  right,  from  any  supposed  considerations  of  policy,  to 
restrict  the  law  by*  arbitrarily  withholding  its  remedies 
from  those  who  are  entitled  to  them.  If  the  practice  of 
resorting  to  admiralty  process  to  enforce  the  claims  of 
material-men  has  become  an  evil  requiring  the  abolition 
of  implied  maritime  liens  in  their  favor  (for  such,  to  a  very 
great  extent,  must  be  the  effect  of  the  alteration  of  the 
law  inaugurated  by  this  decision),  it  belongs  to  the  legisla- 
tive, not  to  the  judicial  branch  of  the  government,  to  apply 
the  remedy. 

Before  concluding  this  review,  it  may  not  be  amiss  to 
notice  somewhat  more  particularly,  yet  very  briefly,  the 
three  reported  cases  cited  by  Mr.  Justice  Nelson. 

In  Thomas  et  al.  v.  Osborn,  the  sound  and  explicit  state- 
ments of  the  law  by  Mr.  Justice  Curtis  in  pronouncing 
the  opinion  of  the  court,  and  by  the  chief  justice  in  his 
masterly  dissenting  opinion,  in  exact  accordance  with  the 
principles  above  laid  down,  might  have  sufficed,  one  would 
suppose,  to  remove  from  the  mind  of  Mr.  Justice  Nelson 
the  singular  delusions  under  which  he  appears  to  have 
labored.  It  would  be  easy  to  show  this  by  extracts  from 
the  report ;  but  being  accessible  to  every  American  law- 
yer, the  author  contents  himself  with  this  reference  to  it. 
So  it  is  with  the  two  English  cases  cited  by  Mr.  Justice 
Nelson  ;  and  not  the  least  remarkable  feature  of  his  opin- 
ion is,  that  the  very  cases,  and  the  only  ones  to  which  he 
refers,  not  only  afford  no  color  for  his  heresies,  but,  on  the 
contrary,  effectually  refute  them. 

In  The  Alexander,  the  supplies  obtained  in  an  English 
port,  on  credit,  by  the  master  of  a  foreign  ship,  consisted 
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chiefly  in  an  anchor  and  a  chain  cable.  The  defence  was 
twofold :  1.  That  these  articles  were  purchased,  not  for 
the  use  of  the  ship,  but  for  a  private  adventure  of  the 
master;  and  2.  That  they  were  wholly  unnecessary. 
The  first  ground  Dr.  Ldshington  did  not  consider  quite 
sufficiently  established.  As  to  the  second,  it  was  argued 
in  behalf  of  the  material-men,  that  the  supplies,  bemg 
in  their  nature  necessary  to  the  safe  navigation  of  the 
ship,  it  was  fairly  within  the  scope  of  the  master's  author- 
ity to  order  them.  To  this  it  was  ansviiired,  in  behalf  of 
the  owners,  that  it  ought  also  to  appeajrdiiagl^'  >  Alexan- 
der was,  at  the  time,  in  want  of  them,  thrthat^^  '^ which 
it  was  alleged  was  true,  as  she  already  vjlt^  "^  gachors, 
and  had  no  use  for  more.  Dr.  LusHmsTC^  ^  5^-onoun- 
ciag  his  judgment,  referring  to  the  total  want  of  "kny  evi- 
dence that  the  ship  was  in  want  of  another  anchor  and 
cable,  expressed  himself  to  the  following  effect : 

"  I  cannot  divest  myself  of  tte  conviction  that  some  evidence 
is  necessary — there  would  have  been  no  diflBculty  to  have  proved, 
by  evidence  of  persons  acquainted  with  nautical  affairs  and  en- 
gaged in  voyages  of  this  description,  that  a  third  anchor  and 
cable  were  articles  such  as  a  prudent  owner  would  have  sanc- 
tioned. No  such  evidence  is  produced  in  the  present  case.  The 
onus  rests  on  the  plaintiff,  and  such  onus  has  been  altogether 
deserted  in  the  present  instance.  Upon  the  other  side,  it  is  dis- 
tinctly sworn,  in  the  affidavits  of  the  master(o),  the  mate  and  the 
seamen  on  board  the  vessel,  that  she  was  supplied  with  the  proper 
number  of  anchors  and  cables,  and  that  the  articles  in  question 
were  of  no  service  and  were  never  used." 

According  to  Dr.  Lushington,  then,  the  plaintiff  ought 
to  be  required  to  give  "  some  proof"  (and  it  is  very  clear 
that  he  deemed  slight  proof  to  be  frima  facie  sufficient) 
that  there  was  a  present  necessity  for  the  supplies  for 

(a  j  There  had,  in  the  meantime,  been  a  change  of  masters. 
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which  he  had  brought  his  action ;  but  not  a  word  about 
"  very  special  circumstances,"  "  unforeseen  and  unexpected 
emergencies,"  and  "pressing  necessity"  to  "justify  an  im- 
plied hypothecation;"  and  not  a  word  about  any  distinc- 
tion between  express  hypothecations  by  bottomry  bonds, 
and  implied  hypothecations,  although  it  is  most  unaccount- 
ably asserted  by  Mr.  Justice  Nelson  that  "  this  distinction 
was  attempted  in  the  case  of  The  Alexander,  but  was 
rejected  by  Dr.  Lushington."  There  is  not  in  this  case, 
by  judge  or  coungel,  the  remotest  allusion  to  bottomry 
bonds,  nor  a  i^^  '^'^  lyllable  to  give  color  to  such  a  reference. 

The  oti^aritii?iigij^  case.  The  Sophie,  cited  by  Mr. 
Justice  NELsbv™"J  far  as  it  bears  on  the  point  discussed 
by  him,  is  precisely  to  the  same  effect.  The-question  there 
was  whether  the  owner,  and  of  course  the  ship,  were  bound 
for  the  payment  of  money  advanced  to  the  master  to  en- 
able him  to  obtain  supplies,  in  like  manner  as  for  a  direct 
supply  of  the  articles  needed.  Dr.  Lushington  held  that 
there  was  no  difference  in  this  respect  between  the  two 
cases  (though,  in  adverting  incidentally  to  this  question,  in 
The  Alexander,  he  had  very  properly  intimated  that,  on 
account  of  the  greater  danger  of  fraud  on  the  part  of  the 
master,  and  especially  of  collusion  between  him  and  the 
lender,  it  might  be  fit  to  require  stronger  proof  that  the 
ship  really  stood  in  need  of  the  supplies),  and,  upon  the 
production  of  an  affidavit  "stating  that  the  money  was 
advanced  for  the  necessary  purposes  of  the  ship,"  he  signed 
the  primum  decretum. 

It  is  really  humiUating  to  see  such  a  judgment  as  this 
emanating  from  the  highest  judicatory  of  the  country. 
To  one  having  but  a  moderate  acquaintance  with  the  law 
maritime  it  must  be  obvious  that  the  writer,  of  what  here 
appears  as  the  unanimous  opinion  of  the  court,  must  have 
entertained  very  obscure  and  confused  ideas  of  the  settled 
and  best  defined  principles  of  that  branch  of  American 
jurisprudence. 
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Incredible  as  it  may  seem,  the  language  of  Mr.  Justice 
Nelson  seems  to  infer  a  conviction  on  his  part  that  to 
subject  a  ship  to  an  implied  hypothecation  in  favor  of  a 
material-man,  requires  some  positive  act  or  stipulation,  or 
at  least  some  express  consent,  on  the  part  of  the  master, 
for  this  specific  purpose,  contrary  to  the  plain  import  of 
the  very  appellation  by  vs'hich  this  form  of  security  is 
designated.  He  does  not  speak  of  the  lien  as  arising, 
resulting,  accruing  or  springing  from  the  nature  of  the  con- 
tract, but  as  a  thing  to  be  given  or  withheld  by  the  master 
according  to  circumstances,  and  he  accordingly  undertakes 
the  novel  task  of  defining  the  "  necessity  that  vfovldL  justify 
an  implied  hypothecation."  It  can  hardly  be  necessary, 
after  what  has  been  said,  to  enter  into  a  formal  refutation 
of  so  gross  a  misapprehension.  The  question  of  implied 
hypothecation,  in  any  given  case,  dej)ends  on  the  question 
of  the  master's  authority,  under  the  circumstances  of  that 
case,  to  bind  the  owTier.  If  he  had  this  authority,  the 
liability  of  the  ship,  in  specie,  follows  as  a  legal  conse- 
quence ;  if  he  had  not  this  authority,  he  alone  is  responsi- 
ble, though  not,  it  is  supposed,  in  a  court  of  admiralty ; 
for  he  simply  contracts  a  common  debt,  for  which  he  ren- 
ders himself  answerable  in  an  action  of  assumpsit  at  common 
law(ffi). 

(a)  If,  as  this  and  the  case  of  St.  John  v.  'Paine,  noticed  at  page 
417,  et  seq.,  of  the  first  Tolume,  seem  clearly  to  infer,  it  is  the  practice 
of  the  judges  of  the  Supreme  Court,  as  a  general  rule,  to  confide  the 
examination  and  decision  of  the  several  cases  argued  before  it  to  a 
single  one  of  their  number,  I  must  be  permitted,  in  behalf  of  the 
American  public,  to  say,  that  it  is  not  only  highly  desirable,  but  a 
clear  dictate  of  imperative  duty,  henceforth,  if  possible,  to  avoid  the 
grave  error  of  entrusting  this  high  function,  in  any  case,  to  a  judge 
not  acquainted  with  the  general  principles  of  law  pertaining  to  it,  and 
who  is  not  likely,  before  presuming  to  decide  it,  to  take  the  trouble 
of  learning  them.  A  suitor  for  justice  before  a  tribunal,  for  an  Ameri- 
can citizen,  of  last  resort  this  side  the  bar  of  God,  has  a  right  to 
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In  the  chapter  on  contracts  of  afireightment(a)  these 
contracts,  whether  in  the  usual  form  evidenced  by  a  bill 
of  lading,  or  in  that  of  a  charter-party,  are  spoken  of  in 
general  terms,  without  qualification,  as  conferring  a  lien, 
upon  the  one  hand  on  the  ship  for  the  safe  conveyance  of 
the  cargo,  and  upon  the  other  on  the  cargo  for  the  pay- 
ment of  the  freight.  ^Not  being  '6ognizable  in  the  High 
Court  of  Admiralty  of  England,  and  the  courts  of  com- 
mon law  being  incompetent  to  entertain  suits  in  rem,  this 
lien  has  not  been  the  subject  of  discussion  in  the  English- 
courts.  In  this  country  the  admiralty  jurisdiction  of  con- 
tracts of  affreightment  has  from  time  to  time  been  asserted, 
and  has  at  length  become  defiuitively  established,  as  the 
learned  reader  will  have  become  apprised  by  what  is  said 
in  the  chapter  just  above  cited ;  and  the  American  courts 
of  admiralty  are  now 'frequently  resorted  to  for  the  pur- 
pose of  enforcing  the  liens  accruing  from  them  by  force  of 
the  maritime  lavs^.  It  is  only  lately,  however,  'that  these 
courts  have  been  called  upon  to  ascertain  and  determine 
the  precise  point  of  time  at  which  the  lien  in  favor  of  the 
freighter  first  attaches.  But  it  seems  now  to  be  authoritar 
tively  settled,  both  upon  principle  and  authority,  that  no 
such  hen  arises,  at  earhest,  until  the  delivery  and  receipt 
of  the  goods  on  board.  This  rule  was  distinctly  asserted  by 
the  Supreme  Court  in  The  Freeman{b) ;  and  in  The  Yankee 
Blade{c),  it  was  explicitly  re-affirmed,  in  a  learned  and  satis- 

expect  that  it  will  be  meted  out  to  him  according  to  law;  and  it  is 
matter  of  still  graver  concern  that  a  venerable  system  of  laws,  which 
it  has  required  centuries  and  the  united  wisdom  of  the  most  enlight- 
ened nations  to  perfect,  should  not  be  corrupted  by  innovations,  the 
fruit  of  inadequate  knowledge  and  indolent  self-complacency. 


(a)  Vol.  I.,  ch.  4. 

(6)  The  schooner  Freeman  v.  Buckingham,  18  Howard's  K.,  188. 

(c)  Tmiderwater  v.  Mills,  19  Howard's  R.,  82. 
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factory  opinion  delivered  by  Mr.  Justice  Geeen,  and  was 
declared  applicable  to  a  contract  by  cbarter-party.  Indeed, 
the  foreign  continental  writers  seem  to  defer  it  until  the 
vessel  shall  have  actually  proceeded  on  her  voyage.  Under 
this  predicament  of  the  subject  in  pomt  of  authority,  the 
question  arose  very  recently  in  the  District  Court  for 
the  Northern  District  of  New- York,  whether  the  general 
rule  established  by  these  decisions  was  applicable  to  the 
case  of  a  charter-party  embracing  an  entire  season  of 
navigation  on  the  lakes,  the  owner  stipulating  to  victual, 
man  and  navigate  the  vessel,  but  where,  after  several 
voyages  had  been  performed  in  pursuance  of  the  con- 
tract, the  owner  unlawfully  withdrew  his  vessel  altogether 
from  the  service.  The  conclusion  of  the  learned  judge, 
upon  an  elaborate  review  of  the  authorities,  foreign 
as  weU  as  American,  was  that  the  case  could  not  properly 
be  made  an  exteption  to  the  rule(a).  I  can  discern  no 
ground  on  which  this  conclusion  could  have  been  consis- 
tently avoided.  The  only  circumstance  attending  the 
case  which  could  afford  any  color  for  pronouncing  it 
an  exception,  was,  that  the  agreement  had  been  partially 
executed  before  its  infraction.  This  circumstance  Judge 
Hall  justly  regarded  as  immaterial.  Justice  requires  that, 
as  a  general  principle,  all  creditors  should  have  an  equal 
right  to  satisfaction  out  of  the  property  of  their  debtor ; 
and  the  preferences  conferred  by  the  maritime  law  being 
but  exceptions  originating  in  the  exigencies  of  commerce, 
are  stricti  juris,  and  are  accordingly  limited  to  these  exi- 
gencies. A  lien  on  the  ship  is  given  to  the  shipper,  the 
more  effectually  to  insure  fidelity,  skill  and  vigilance, 
where  these  safeguards  are  imperatively  required,  because 
the  want  of  them  would  be  ruinous ;  and  a  like  priority 
is  accorded,  -with  respect  to  the  cargo,  to  the  ship-owner 
as  an  additional  security  for  the  payment  of  his  freight,  on 

(a)  The  Carrington,  Mss.  case. 
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the  ground  of  just  reciprocity.  But  the  policy  on  which 
these  exceptions  rest  does  not  require  their  extension  to 
cases  of  mere  breach  of  contract  for  the  conveyance  of 
merchandise  occurring  before  the  goods  have  yet  been  sub- 
jected to  the  dangers  of  navigation,  or,  at  least,  been  deUv- 
ered  on  board  the  ship ;  for  vrhile  the  interests  of  commerce 
demand  consummate  diligence  and  integrity  on  the  part  of 
the  ship  master  after  a  cargo  has  once  been  committed  to 
his  care,  it  matters  not  in  whose  ships  the  articles  of  foreign 
commerce  are  carried  to  their  place  of  destination ;  and  an 
occasional  abandonment  of  a  contemplated  voyage,  to  the 
disappointment  of  the  shipper,  or  a  refusal  to  fulfill  a  con- 
tract by  charter-party,  to  the  inconvenience  of  the  charterer, 
are  but  ordinary  delinquencies,  for  which  an  action  at  law 
for  the  recovery  of  damages  is  the  only  remedy  compatible 
with  equal  justice  to  others.  It  matters  not,  therefore,  iu 
the  case  of  a  charter-party  for  a  series  of  ptojected  voyages, 
whether  the  injury  complained  of  be  the  total  failure  of 
the  ship-owner  to  fulfill  his  engagement,  or  his  refusal  to 
proceed  further  in  the  observance  of  his  contract  after  its 
partial  performance.  In  neither  instance,  unless  there  be 
a  stipulation  in  the  charter-party  to  the  contrary,  is  the 
charterer  entitled  to  redress  in  a  court  of  admiralty. 


By  an  untoward  accident,  which  it  would  be  as  useless 
to  narrate  as  it  is  now  vain  to  regret,  a  carefully  prepared 
notice,  in  the  proper  places,  of  the  four  last  of  the  addi- 
tional rules  prescribed  by  the  Supreme  Court  for  the 
regulation  of  admiralty  procedure,  combined  with  the 
requisite  modifications  of  the  text  of  the  first  edition  of 
this  work,  having  been  omitted,  the  author  avails  himself 
of  this  opportunity  to  bring  them  briefly  to  the  attention 
of  the  reader.  Happily  neither  of  them  requires  much 
explanation,  and  it  is  hoped  that  no  serious  inconvenience 
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will  result,  to  any  one  who  may  resort  to  these  pages  for 
guidance,  from  the  omission. 

The  first  of  the  abovementioned  rules  relates  to  the 
mode  of  proof  before  the  circuit  court  on  appeal(a). 

At  the  conclusion  of  the  chapter  on  Appeals,  the  author  ^^3^™°^; 
took  occasion,  in  the  first  edition,  to  combat  the  opinion  oonn^ow 
that  the  circuit  court  had  authority  to  dispense  with  the  ^^^ 
personal  attendance  and  oral  examination  of  witnesses,  in 
trials  upon  appeal,  and  to  require  the  evidence  to  be  taken 
by  deposition,  such  a  practice  appearing  to  him  to  be  for- 
bidden by  the  Judiciary  Act,  which  enjoins  the  viva  voce 
examination  of  witnesses ;  and  he  was  accordingly  of 
opinion  that  either  a  legislative  act,  or  a  rule  prescribed  by 
the  Supreme  Court,  in  virtue  of  its  plenary  authority  con- 
ferred by  law,  was  necessary  to  legalize  it.  The  rule 
above  cited  has  siace  been  made  for  this  purpose.  The 
phrase  "furiher  proof "  seems  to  have  been  inadvertently 
used.  It  would  be  pertinent  in  speaking  of  an  appeal  to 
the  Supreme  Court,  but  is  not  so  in  reference  to  appeals 
to  the  circuit  court.  Eejecting  the  word  "further"  as 
unmeaning,  this  rule,  it  will  be  seen,  virtually  forbids  the 
examination  of  witnesses  in  court,  by  peremptorily  direct- 
ing their  evidence  to  be  taken  by  deposition  before  a  com- 
missioner, or  some  one  of  the  officers  designated  in  the 
30th  (misprinted  the  13th)  section  of  the  Judiciary  Act, 
or  else  upon  commission. 

By  the  next  of  the  rules  in  question(S),  evidence  taken  Evidence 

•^  taken  down 

down  bv  the  clerk  of  the  district  court,  at  the  hearinsr  by  ciert  of 
therein,  pursuant  to  the  30th  section  of  the  Judiciary  Act,  "Sj^'j^'^Silf" 
and  which  the  act  makes  admissible  in  the  circuit  court  '""'™'"''' 
only  when  the  personal    attendance    of  the  witnesses 
cannot  be  obtained(c),  is  declared  to  be  absolutely  admis- 

(a)  Rule  L.,  vide  suprm,  p.  461.     (6)  Rule  li.,  vide  supra,  p.  462. 
(c)  See  this  section,  supra,  p.  287. 

77 
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sible,  reserving  to  the  parties  the  right  to  reexamine  the 

witnesses  out  of  court. 
Contents  of        Another  of  these  rules  prescribes  and  specifically  desig- 

nates  the  contents  of  the  record  to  be  transmitted  by  the 

clerk  of  the  district  court,  on  appeal  to  the  circuit  court(a). 
Amendment      The  remaining  rule  aboHshes  the  replication  and  reioin- 

of  libel  in-  °  r  J 

'licaiion'^    dsr  iu  pleading,  substituting  amendments  of  the  libel  and 
*°--  of  the  answer  (J). 

(a)  Rule  Liii.,  vide  supra,  p.  462. 

(b)  Rule  Lii.,  supra,  p.  462.     Vide  supra,  p.  241,  where  this  rule 
ought  to  have  been  mentioned  and  the  text  modified. 
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Page. 

Act  on  Petition,  in  the  English  admiralty, 32,  note,  213,  note. 

Actions,  division  of, 8 

limitations  of, 20 

joinder  of  parties  in, 22 

of  seamen  in  for  wages, 59 

of  causes  of  action  in, 25 

of  in  rem  and  in  personam, 37 

provisions  of  the  new  rules  respecting, 41 

of  against  ship  and  freight,  or  ship,  freight  and  master, 41-44 

in  courts  of  the  United  States  commenced  by  libel, 70 

consolidation  of, 440 

plenary  and  summary, 332,  note. 

Advocate,  his  office, 9 

fees  of,  regulated  by  statute, 438 

^EFKEIGHTMENT,  CONTRACTS  OF. 

delivery  of  goods  a  waiver  of  ship-owner's  lien  thereon  for  freight,  . . .  503 

but  shipper  not  bound  to  pay  freight  until  goods  are  landed, 504 

ship-owner  entitled  to  retain  possession  until  payment  of  freight, 504 

precedents  of  libels  in  actions  on, 478 

Agent,  empowered  to  put  in  claim,  when, 206 

form  of  oath  required  of,  on  putting  in  claim, 207 

Amendments,  comprehensive  discretionary  power  of  the  courts  relative  to,  258 

of  the  libel,  rule  regulating, 258 

in  appellate  court,  to  what  extent  allowable, 259 

to  be  restricted  to  the  original  subject  of  controversy, , 263 

of  answer,  allowed  with  caution, 266 

application  to  the  court  to  permit,  when  necessary, 267 


612  INDEX. 

Pass. 
Amendments  (Continued)-: 

practice,  relative  to,  of  District  Court  for  Southern  District  of  N.  Y.,  268 

proceedings  to  obtain  allowance  of, 269 

in  appellate  court, 409 

general  principle  regulating  the  allowance  of, 415 

Answer. 

only  form  of  defensive  pleading  usually  resorted  to  in  American  courts,  233 

strictly  proper  only  for  the  puniose  of  contesting  the  action  on  its 

merits, 234,  note. 

to  be  full,  certain,  positive,  direct  and  explicit, 237,  245,  254 

regulations  ralative  to,  prescribed  by  new  rules, 237 

may  be  excepted  to, 338,  454 

proceedings  on  allowance  of  exception  to, 455 

amended,  instead  of  special  rejoinder, 239 

to  interrogatories,  when  dispensed  with  or  taken  on  commission, 252 

to  be  on  oath  or  affirmation, 252 

defendant  not  bound  to  accuse  himself  in, 251 

one  defendant  not  bound  by  admissions  made  in,  by  his  cordefendant,.  270 

denials  in,  force  and  effect  of, 271 

form  and  structure  of, 543 

precedents  for, 549 

answers  to  interrogatories,  force  and  effect  of, 278 

to  petition  of  appeal, 382 

Appeals,  acts  of  Congress  conferring  and  regulating  right  of  appeal, . .  368  -  377 

in  what  cases  and  within  what  time  an  appeal  lies, 372 

restricted  to  decrees  which  axe  final, 372 

will  not  lie  from  decision  upon  matters  resting  in  discretion, 373 

amount  in  controversy,  what  is  to  be  so  deemed, 373 

when  sufficient  in  case  of  distinct  interests, 374 

from  circuit  to  Supreme  Court,  how  regulated, 374 

appeal  should  be  in  writing,  but  this  held  not  to  be  indispensable, 

377,  ib.,  note, 

precedents  for, 587 

copy  of,  to  be  lodged  in  clerk's  office, 377 

petition  of  appeal  —  contents  of, 379 

where  filed, 381 

precedents  for, •.  589,  590 

answer  to  petition  of  appeal  —  where  filed, 382 

precedent  for, 591 

citation,  not  necessary  on  appeal  sedente  curia, 382 

contents  of — when  served, 383 

to  be  for  appearance  on  first  day  of  next  term, 383 

how  served — where  filed  and  returned, 384 

precedents  for, 588 
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Appeals  (Continued) :  ^^°^' 

security  to  be  taken  on  signing, 385 

precedent  of  bond  for, 590 

appeal  taken  less  than  30  days  before  next  term,  when  to  be  heard,  384 

transcript  of  record  and  proceedings  to  be  sent  to  Supreme  Court,  388 

how  authenticated, 388 

within  what  time  to  be  filed, 389 

must  be  complete  —  certiorari  for  diminution, 390 

objections  to  evidence  to  be  taken  iu  court  below,  and  certified,  . .  391 

original  papers  may  be  sent  to  Supreme  Court,  when, 391 

new  evidence  in  Supreme  Court,  how  taken, 392 

eflfect  of  an  appeal, 394 

death  of  parties  praying  apperl, 395 

printed  argument  on,  allowed  in  Supreme  Court, 396 

printed  brief  or  abstract  required, 396 

two  counsel  only,  allowed  to  argue, 397 

from  district  court  to  circuit  court,  how  regulated, 397 

to  be  interposed  sedente  curia,  unless,  &c., 403 

proceedings  on,  according  to  act  of  1803, 403 

option  of  appellee  as  to  hearing,  when  taken  less  than  20  days 

before  next  term, 404 

when  taken  sedente  curia,  citations  unnecessary, 404 

proceeding  on,  according  to  practice  of  English  High  Court  of  Admi- 
ralty,   404 

appeal  to  be  entered  wpud  acta, 405 

security  to  be  given,  unless,  &c., 405 

transmiss  to  appellate  court,  &c., 406 

proceedings  on,  in  appellate  court,  &c., 407 

new  allegations  in  appellate  court,  origin  and  extent  of  rule  allow- 
ing,   409 

principles  regulating  application  of  the  rule — caution  requisite,  409 

new  evidence  in  appellate  court  —  limits  of  right  to  give, 416 

further  time  allowed  to  obtain,  when  not, 118 

mode  of  proof  on  appeal  to  circuit  court  —  witness  to  be  examined, 

and  to  testify  viva  voce  (see  "  Addenda  "), 419 

in  Circuit  Court  for  Northern  District  of  New- York,  copy  of 
notes  taken  by  or  under  direction  of  district  judge,  may 

be  used  by  consent  of  parties, 425,  note. 

cannot  be  heard  in  the  absence  of  the  judge  of  S.  Court,  428,  note_ 

whether  trial  by  jury  admissible  in,  under  act  of  1845, . . .  428 

decrees  on,  how  enforced, 428 

Appearance  of  Parties.     [See  Default  and  Contumacy.] 

Appraisement,  of  property  under  arrest, 96 
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Fasb. 
Appraisement  (Continued) : 

when  necessary, 565 

precedent  of  warrant  of, 565 

Arrest.     [See  Process,  Marshal.] 

Assaults,  Beating,  &c.,  precedent  of  libel  for, 535 

B. 

Bottomry  and  Respondentia  Bonds. 

form  of, 511 

precedents  of  libels  in  actions  on, , 510 

c. 

Certiorari  for  diminution, 391 

Charter-Partt,  observations  on, 503 

form  of  libel  on, 504 

form  of, 507 

Citation.     [See  Appeals  —  Precedents.] 

Claim,  right  of  property,  necessary  to  support, ". 203 

may  be  contested, 205 

must  be  interposed  by  owner  in  person,  unless,  etc., 206 

may  be  pat  in  by  agent,  or  by  master,  or  consignee,  when, 206 

form  of  the  oath  required  of  the  agent  and  master  on  putting  in, 207 

may  be  interposed  by  foreign  consul  in  behalf  of  his  fellow  citizens  or 

subjects, 207 

founded  upon  distinct  interests,  to  be  separately  interposed, 208 

when  interposed, 209 

may  be  combined  with  answer, 210 

Claimant,  who  entitled  to  become, 201 

inaccurate  use  of  the  term, 201 

security  to  be  given  by, 201 

form  of  the  oath  required  of, 205 

if  none  appear,  surplus  proceeds  to  be  retained, 209 

Clerk,  to  sign  process, , 4 

references  to, 14,  185,  189 

form  of  report  by,  on  reference  to, 180,  note* 

when  evidence  to  be  taken  down  by,  on  hearing, 351,  425,  note. 

fees  of,  how  regulated, 438 

Commissioners,  to  take  acknowledgments  of  bail,  affidavits,  depositions, 

etc.,  their  duties  and  powers, 10,  12,  185 

empowered  to  take  depositions  de  bene  esse, 11 

to  take  admiralty  stipulations, 11 

to  issue  summons  on  behalf  of  seamen, 11 

special,  in  admiralty  causes, 14 
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Commissioners  (Continued):  ^™* 

form  of  certificate  of,  to  sufficiency  of  sureties  in  stipulation,  574,  note  (a) 

bound  to  look  to  suflSciency  of  sureties  in  taking  stipulations, ,111 

authorized  to  examine  sureties  on  oath, 134 

references  to, 12  185 

form  of  report  on  reference  to, 180,  note. 

Condemnation,  impropur  use  of  the  term  in  American  courts  of  admiralty, 

192,  note. 

Consolidation  of  Actions, 440 

CoNSOKTSHip,  AGREEMENT  OF,  HO  lien  arises  from, 517 

Consul,  official  certificates  of,  of  what  evidence, 326  -  338 

[See  Evidence,  documentary.] 

Costs,  usually  awarded  to  prevailing  party,  but  discretionary, 438 

items  of  taxable  costs, 438 

prescribed  by  statute, 438 

counsel  fees  against  adverse  party,  allowable  when, 439 

rarely  allowed  in  New-York  districts, 439 

imposition  of  may  be  avoided  by  tender, 441 

on  appeal  to  Supreme  Court  regulated  by  general  rule, 439 

proctors'  fees  in  actions  in  rem,  when  not  chargeable  against  adverse 

party, 101 

on  allowance  of  exceptions  to  libel  or  answer, 238 

on  rescinding  decree  by  default, 361 

security  for,  by  libeUant, 119,  198 

by  defendant,  on  appearance, 92 

by  claimant, 94 

by  third  person  intervening, 95 

by  appellant, 385,  405 

[For  forms  of  security  for,  see  Precedents.] 

Courts  of  Admiralty,  origin  of  on  the  Continent  of  Europe, 1 

English  High  Court  of, 2 

Colonial  Vice-Admiralty, 2 

ofthe  United  States, 3-19 

Admiralty  jurisdiction  vested  exclusively  in, 3 

original,  exclusively  in  district  courts, 3 

statutes  regulating  practice  of, 4 

construction  of  these  statutes, 5 

power  conferred  on  Supreme  Court  to  prescribe  rules  of  practice  for,. .  6 

first  executed,  with  respect  to  admiralty  proceedings,  in  1845,  ...  7 

observations  on  the  new  rules, 7 

district  courts,  their  officers,  etc., 8 

practicers  in,  how  denominated, 9 

to  what  extent  to  be  deemed  at  all  times  open, 14 

causes  in,  how  entitled, 8 
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Fagx. 

Credits  and  Effects,  what  are  to  be  deemed, 141 

[See  Process.] 

Crew,  Ship's,  competent  witnesses  in  cases  of  salvage  and  collision, 297 

competency  of,  as  witnesses  for  each  other, 317 

D. 

Damages,  amount  of,  on  libel  taken  pro  confesso,  how  ascertained, 184 

Death  of  Parties  pending  appeal  to  the  Supreme  Court, 395 

Decree,  on  bill  taken  pro  confesso, 178 

in  an  action  in  rem,  cannot  be  for  more  than  agreed  or  appraised  value,  265 

after  hearing,  when  pronounced, 352 

form  of, 353 

usually  drawn  up  by  clerk, 360 

maybe  executed  before  enrolment, 360 

power  of  the  court  to  modify, 360 

on  appeal,  form  of, 427 

to  circuit  court  to  be  conformable  to  opinion  of  judge  of  Supreme 

Court, 428 

how  enforced, 428 

Default  and  Contumacy,  of  libellant,  by  non-appearance  on  return-day,.  173 

of  defendant,  in  action  in  personam, 177 

when  further  time  to  answer  allowed  to, 177 

defendant  to  be  called — form  of  the  call, 177,  note. 

not  appearing,  to  be  pronounced  in  contumacy  and  default, 

and  libel  adjudged  to  be  taken  pro  confesso, 178 

one  order  for  these  purposes  sufficient  —  form  of  order,. .  178 

may  be  set  aside  on  payment  of  costs, 178 

amount  to  be  awarded  to  libellant,  in  case  of,  how  ascertained, 184 

by  non-appearance  of  a  claimant  in  action  in  rem, 191 

all  persons  having  any  interest,  etc.,  to  be  called — form  of  the 

call, 192,  note. 

form  of  order  pronouncing  all  persons  in  contumacy  and  default, 

and  that  libel  be  adjudged  to  be  taken  pro  confesso,  .  .193,  note. 

order  of  reference,  etc., 194,  note. 

practice  of  the  High  Court  of  Admiralty  in  cases  of,  stated  and  ex- 
plained,      194,  note. 

Demurrer,  when  objection  to  jurisdiction  may  be  taken  by, 229 

Deposit  of  Monet,  by  claimant,  in  pledge,  on  delivery  of  perishable  goods,      96 

on  delivery  of  ship, 96 

Depositions.    [See  Evidence.] 
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E. 

Page. 

Evidence,  to  be  limited  to  express  allegations  in  pleadings, 245 

slight  variations  between  evidence  and  pleading  not  material, 251 

necessity  of,  superseded  by  admission  in  pleading, 270 

admission  by  one  defendant  not  evidence  against  another, 270 

allegations  neither  admitted  nor  denied,  to  be  proved, 271 

new  matter  of  discharge  or  evidence  to  be  proved, 271 

denials  in  answer  to  libel,  force  and  effect  of, 271 

two  witnesses  not  necessary  to  disprove, 272 

not  testimony  in  a  strict  sense, 275 

weight  of  to  be  determined  by  circumstances  of  the  case, 276 

answer  to  interrogatories,  force  and  effect  of, 278 

of  witnesses  to  be  given  viva  voce, 284 

process  of  subptsna,  within  what  limits  operative, 285 

Depositions  taken  de  lene  esse,  in  what  cases  authorized,  and  before  whom 

and  how  taken  and  transmitted, 286-293 

commissioners  may  also  take, 10 

depositions  not  to  be  opened  out  of  court, 292 

precautionary  release  of  interest  before  taking,  320 

may  be  taken  on  commission,  as  in  other  courts, 292 

of  witnesses  resident  abroad,  may  be  obtained  by  letters  rogatory,  293 

competency  of  witnesses, 296 

ship-master  and  crew  competent  in  cases  of  collision  and  sal- 
vage,    -297 

competency  of  master  in  other  cases, 297 

of  seamen  for  each  other, 316 

suppletory  oath  of  party,  when  admissible, 318 

Documentary,  subject  to  same  rules  as  in  other  courts, 321 

legislative  acts  and  records  of  other  states,  effect  of  and  how  au- 
thenticated,    323 

judicial   proceedings  and  laws  of  foreign  nations,  how  authen- 
ticated,    329,  note. 

records  and  papers  in  ofBce  of  Secretary  of  State, 326 

consular  certificates,  of  what  evidence, 326 

are  evidence  to  authenticate  protests, 327 

of  consul's  consent  to  discharge  seamen, 327 

of  master's  refusal  to  receive  destitute  seamen, 327 

not  evidence  of  sale  of  vessel  and  amount  of  proceeds, 328 

of  foreign  laws,  or  to  verify  translation  thereof, 329 

of  judicial  proceedings, 330 

whether  evidence  of  the  deposit  of  the  ship's  register, 333 

whether  in  any  case  except  when  msfde  so  by  statute,. . .  337 

78 
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Faoi. 
Evidence  (Continued) : 

protests  of  master  and  others,  of  what  evidence.    [See  Protests.] 
unintentional  omission  of  rate  of  wages  in  shipping  articles  supplied  by 

parol, 347 

in  case  of  non-production  of  shipping  articles  in  suit  for  wages, 

seamen  may  "  state  "  contents  thereof, 347 

in  Supreme  Court  on  appeal,  no  objections  to,  allowed,  unless  taken  in 

court  below, 391 

original  papers  may  be  sent  to  Supreme  Court  on  appeal,  when,. .     391 
new  evidence  to  be  taken  on  commission  from  Supreme  Court,  or, 

it  seems,  from  court  below, 393 

in  circuit  court  on  appeal,  new  evidence  to  what  extent  admissible, 416 

Exception  dilatory,  form  of, 234,  note. 

Exceptions  to  pleadings  may  be  taken  by  either  party, 238,  454,    457 

to  answer,  proceedings  on  allowance  of, 455 

Execution.    [See  Process  Final.] 

F. 

Fees,  prescribed  by  statute, 438 

Fidejussor,  Boman  name  for  surety, 80 

Foreign  Judgments,  how  authenticated, 331,  note. 

Foreign  Laws,  how  proved, 329,  note    (6) 

Forms,  form  of  proclamation  on  return  of  mesne  process  in  personam, 

for  libellant  to  appear, 174,  note. 

for  defendant, 177,  note. 

in  suit  in  rem  for  all  persons,  &c., 192,  note. 

of  order  for  default  and  contumacy  and  to  take  libel  pro  confesso,  179,  note. 

of  reference  to  clerk  or  commissioner, 179,  note. 

of  report  on  such  reference, 180,  note. 

of  protest  of  master,  &c., 340,  note. 

of  preliminary  summons  and  certificate  in  favor  of  seamen, 497,  note. 

of  plea  to  jurisdiction, 230,  note. 

of  dilatory  exception  in  the  nature  of  a  demurrer, 234,  note. 

of  letters  rogatory, 296,  note. 

of  charter-party, 507 

of  a  bottomry  bond, 511 

of  attestation  and  sufficiency  of  sureties, 573 

of  marshal's  report  and  commissioner's  certificate  of  sufficiency  of 

sureties, 574 

Freight,  warrant  of  arrest  against,  how  executed, 155 

may  be  ordered  to  be  brought  into  court, 165,    495 

[See  Precedents.] 
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G. 

Faqe. 
Garnishee,  to  be  named  in  process  of  attachment,  effects  of,  what  to  be 

deemed, 141 

to  answer  on  oath, 142  457 

H. 

Hearing,  court  may  proceed  to,  on  return  day  of  process, 181 

day  to  be  appointed  for, 187,  349 

on  pleadings  alone, 256 

on  plea  to  jurisdiction, 232 

how  conducted, 350 

evidence,  when  to  be  taken  down  by  clerk, 351 

L 

Interest,  on  judgments,  governed  by  state  laws, 437 

Interrogatories,  may  be  propounded  by  libellant, 76 

defendant,  how  compelled  to  answer, 183 

libellant  bound  to  answer,  when  propounded  by  defendant, 251 

when  answers  to,  may  be  dispensed  with,  or  taken  on  commission, 252 

Intervention  of  third  person  pro  interesse  suo,  special  monition  to  libel- 
lant, when  necessary, 541 

precedents  for  petition  in  cases  of, 541 

of  process  of  monition, 563 

J. 

Joinder  of  parties,  of  actions,  of  seamen.    [See  Actions.] 

Juratory  Caution, 118,  199 

form  of, 585 

Jurisdiction,  objections  to,  how  taken, 229 

plea  to,  form  of, 230,  note. 

hearing  on  not  to  be  deferred, 229,  note  (6),  232 

[See  Admiralty  Jurisdiction,  Vol.  I.] 

L. 

Lands,  whether  subject  to  execution, 436 

Letters  Rogatory,  evidence  of  foreign  witnesses  may  be  obtained  by 

means  of, 293 

formo^ 296,  note. 

Libel,  actions  in  the  American  courts  of  admiralty  commenced  by  filing, . .  70 

its  general  structure  and  requisites  —  new  rule  relative  to, ...  72,  73 

interrogatories  may  be  appended  to,  their  scope  and  object, 76 
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Libel  (Continued) : 

whether  to  be  Tsrified  by  oath, 77 

to  be  signed  by  the  proctor  for  the  libellant, 79 

to  be  dismissed  with  costs  on  non-appearance  of  libellant,  unless,  etc.,  174 

for  want  of  sufficient  evidence,  though  defendant  fails  to  appear,. .  183 

subject  to  exception  for  surplusage,  etc., 238,  457 

when  taken  pro  confesso, 178 

amended,  instead  of  replication, ■ 239,  241 

amendment  of.     [See  Amendments  —  Appeals.] 

form  and  structure  of, 478 

precedents  of, 486 

Libellant,  non-appearance  of,  on  return-day  of  process, 174 

to  be  called  before  libel  pronounced  deserted, 174 

further  time  for  appearance  of,  when  allowed, 176 

whether  to  give  security  for  costs,  etc., 119 

bound  to  answer  interrogatories, 251 

I;iEN,  Maritime,  given  to  material-men   and   shipwrights,,  by  state  law, 

whether  enforceable  by  admiralty  process  out  of  the  same  state,  493,  n.  (a) 
[See  the  several  heads  of  Admiralty  Jurisdiction,  vol.  I.] 

Limitation  of  Actions, 20 

LoG-BooK  to  be  produced  in  suits  for  wages, 47,  347 

M. 

Marineks,  to  sue  jointly  for  wages, 59 

[See  Mariners'  Wages,  Vol.  I.] 
Mariners'  Wages,  unintentional  omission  of  rate  of,  in  shipping  articles, 

may  be  supplied  by  parol  evidence, 347 

proceedings  preliminary  to  commencement  of  suit  in  the  admiralty  for,  45-69 

provisions  of  the  act  of  1790  relative  to, 45 

pay mpnt  of,  due  at  an  intermediate  port,  enforceable  immediately, ....  47 
due  at  the  termination  of  the  voyage,  right  of  action  for,  postponed  ten 

days, 46 

from  what  time  the  ten  days  begin  to  run, 48 

ten  days  not  abridged  by  "dispute," i 50 

summons  and  certificate  required  before  suit  for, 46 

whether  required  when  vessel  about  to  sail  ? 52 

when  vessel  has  left  port  of  delivery  ? 53 

duty  of  officer  on  application  for  summons, 54,  67,  note. 

whether  required  preparatory  to  suit  in  personam, 56 

in  suits  for,  all  having  like  cause  of  action,  to  be  joined, 59,  67 

duty  of  the  court  relative  to  the  joinder  of, 62 

whether  the  regulations  above  mentioned  apply  to  cases  of  wages 

earned  in  vessels  of  less  than  fifty  tons  on  the  lakes  ? 67 
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form  of  preliminary  summons  and  certificate, 497,  note. 

precedents  for  libel  in  suits  for, 497 

Marriott's  Formulary, 354,  note. 

Marshal,  the  executive  officer  of  the  court, 10 

empowered  to  exact  bail  to  the  action  on  arrest  of  defendant, 87,    132 

either  in  the  form  of  a  stipulation  or  a  bond, 104 

to  execute  all  process  unless  when  interested, 130 

how  to  execute  warrant  of  arrest  in  personam, 132 

his  return  thereto, 134 

how  to  execute  warrant  of  arrest  containing  clauses  of  attachment,  140,    142 

his  return  thereto, 143 

how  to  execute  monition, 147 

his  return  thereto, 149 

how  to  execute  process  in  rem  against  ship, 153 

his  return  thereto, 154 

against  freight, 155 

appurtenances  of  ship  in  the  hands  of  third  persons, 155 

property  already  in  custody  under  legal  process, '  157 

form  of  his  report  of  sufficiency  of  sureties, 574 

Master,  in  suits  for  wages,  bound  to  produce  shipping  articles  and  log-book,     347 

discharge  from  arrest, 103 

competent  witness  in  case  of  salvage  and  collision, 297 

competency  of,  in  other  cases, 297  -  316 

Material-Men,  lien  of,  given  by  local  law,  whether  enforceable  in  another 

state, 493,  note. 

precedents  of  libels  in  favor  of, 486 

P. 

Parties.     [See  Actions.] 

Part-owners  of  Ships,  power  of  the  admiralty  to  order  sale  of  vessel, 525 

in  suits  between,  process  in  rem  and  monition  to  adverse  party  to  issue,    171 

precedents  of  libels  to  obtain  security,  possession  or  sale, 521  -  528 

[See  Vol.  I.] 

Perishable  Goods,  court  empowered  to  order  sale  of, 145,     168 

form  of  process  for  sale  of, 561 

Pilotage,  rate  of  compensation  forj 512 

precedents  for  libels  in  actions  for, 512 

Pleading,  general  principles  and  rules  of, 212-223 

less  strictness  required  in,  than  in  other  courts, 212 

laxity  attending  in  England  as  well  as  in  the  United  States, 213 

'      usual  course  of  in  English  admiralty, 217 

technical  objections  not  favored  therein, 218,  249,  note. 
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duty  of  libellant  to  state  his  case  fully  in  first  instance,. 218 

proper  office  of  a  reply, 218 

no  new  matter  admissible  in  a  rejoinder,  unless,  &o., 220 

appearance  under  protest, ' 223 

not  usual  nor  necessary  in  American  courts, 225,  229 

objections  to  jurisdiction  of  courtj  how  taken, i 229 

plea  to  the  jurisdiction, , 230,  note. 

hearing  on  not  to  be  deferred, •  232 

defendant  may  avail  himself  of  all  matters  of  defence  by  answer, 233 

answer,  general  or  special,  or  general  and  special, 235 

structure  and  requisites  of, 237,  254 

to  admit  matter  which  it  attempts  to  justify, .■ 237 

each  party  entitled  to  except  to  adverse  pleadings, 238 

amended  libel  or  answer  instead  of  special  replication  or  rejoinder,  . . .  239 

general  replication  unnecessary, 243 

all  substantial  matters  to  be  distinctly  propounded,. . . .  245,  249,  note  (6) 

slight  variance  in,  not  material, i 251 

statutes,  how  pleaded,,  i » 492,  note. 

Plenary  and  Summary  Causes,  in  the  English  admiralty, 32,  note. 

Possessory  and  Petitory  Actions,  precedents,  of  libels  in, 528 

Practice,  Admiralty,  legislative  provisions  regulating, 4 

rules  of,  prescribed  by  Supreme  Court  regulating,  observations  con- 
cerning,    7 

limitations  of  actions, 20 

joinder  of  parties, 22 

of  actions, 25 

of  actions  in  rem  and  in  personam, 37 

proceedings  preliminary  to  suits  for  seamen's  wages, 45 

joinder  of  seamen, 59 

libel, 70 

bail, 80 

mesne  process, 128 

non-appearance  of  libellant, 173 

contumacy  and  default  —  non-appearance  of  defendant, 177 

proceedings  on  the  appearance  of  parties  on  return-day  of  process, 198 

pleadings  subsequent  to  the  hbel, 212 

appearance  under  protest, 223 

objections  to  the  jurisdiction  of  the  court,  how  taken, 229 

answer, 233 

pleadings  subject  to  exception, 238 

additional  facts  should  be  presented  by  amended  libel  or  answer,  239 

answer  to  be  verified  by  oath  or  affirmation, 252 
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form  of, 254 

hearing  on  pleadings  alone 256 

amendments,  general  principles  regulating  the  allowance  of, 258 

new  allegations, 259 

restricted  to  original  suhject, 263 

application  to  the  court  to  allow, 267 

evidence, 270  -  348 

1.  The  pleadings, 270 

2.  Testimony  of  witnesses, 282 

3.  Documentary  evidence, 321 

hearing  of  cause, , .  349 

decree, 352 

on  appeal, 427 

appeals, 368 

from  circuit  court  to  Supreme  Court, 374 

district  court  to  circuit  court, 397 

rule  non  allegata  aUegandi,  et  not  'probata  probandi, 409 

mode  of  proof, 419 

final  process, 430 

costs  —  consohdation  —  tender, 438 

Precedents, 

I.  Libels, 478-543 

several  parts  of  the  libel, 478-485 

no  entitling  as  of  a  general  term  necessary, 479 

address  and  introduction, 481 

narrative  or  stating  part, ,. 482 

matters  of  defence  and  evidence, 483 

prayer  of  process, 484 

prayer  for  redress, 484 

interrogatories, 484 

schedules  and  writings  annexed  to  libel, 485 

1.  Libel  in  a  suit  in  rem,  for  labor,  materials  or  supplies  furnished, 

in  repairing,  fitting  out,  or  furnishing  a  foreign  maritime 

vessel, 486 

2.  Libel  by  a  material-man,  in  a  suit  in  personam  against  the 

master  or  owner, 488 

3.  Libel  in  a  suit  in  rem,  by  a  material-man,  under  the  act  of 

Feb.  26,  1845,  "  extending  the  jurisdiction  of  the  district 
courts  to  certain  cases  upon  the  lakes  and  navigable  waters 

connecting  the  same," 489 

4.  Libel  by  a  material-man  or  shipwright,  in  a  suit  in  rem,  for  mar 

terials  furnished  or  labor  bestowed  in  the  building  of  a  ship 
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in  a  port  of  the  state  in  which  the  owner  resides,  where  a 

lien  is  conferred  by  the  local  law, 492 

5.  Libel  by  a  material-man,  in  a  suit  in  rem,  against  the  ship  and 

freight, 495 

6.  Libel  in  a  suit  in  rem,  hy  a  mariner,  for  wages, 497 

7.  Libel  in  a  suit  in  personam,  by  a  mariner,  for  wages, 500 

8.  Libel  in  a  suit  in  rem,  for  the  non-fulfillment  of  a  contract  of 

affreightment  for  the  conveyance  of  goods  in  a  general  ship,     501 

9.  Libel  in  a  suit  in  rem,  on  a  charter-party,  by  the  owner,  against 

the  cargo,  for  the  stipulated  freight  or  hire  of  the  ship, 503 

10.  Libel  in  a  suit  in  rem,  by  a  ship-owner,  against  the  cargo  or 

goods  transported,  for  the  freight  thereof, 508 

11.  Libel  in  a  suit  on  a  bottomry  bond  given  by  the  master, 

against  the  ship ;  or  against  the  ship  and  freight ;  or  against 

the  ship,  freight  and  cargo, 510 

12.  Libel  in  a  suit  in  rem  for  pilotage, 512 

13.  Libel  in  a  suit  in  rem  for  wharfage, 515 

14.  Contracts  of  consortship, 516 

15.  Proceedings  for  the  survey  and  sale  of  a  vessel  as  unfit  for  sea, 

and  unworthy  of  repair, 517 

16.  Libel  in  a  suit  by  a  co-tenant  owning  a  moiety  or  less  than  a 

moiety  of  a  ship,  to  compel  his  co-tenant  to  give  security 

for  her  safe  return, 521 

17.  Libel  in  a  suit  by  a  co-tenant  of  a  ship,  owning  more  than  one- 

half  thereof,  to  obtain  possession  thereof  from  his  co-ten- 
ant,       523 

18.  Libel  in  a  suit  by  the  owner  of  a  moiety  of  a  ship,  to  obtain 

possession  thereof  from  the  owner  of  the  other  moiety,  on 
the  ground  that  the  latter  refuses  to  employ  the  ship,  or  to 
allow  her  to  be  employed  at  all, 525 

19.  Libel  in  a  suit  by  the  owner  of  a  moiety  of  a  ship,  for  a  de- 

cree of  sale  thereof,  on  the  ground  of  irreconcilable  disa- 
greement as  to  her  disposition  or  employment, 525 

20.  Libel  in  a  suit  to  enforce  the  right  of  possession  or  property  in 

a  ship,  against  an  adverse  holder, 528 

21.  Libel  in  a  suit  in  rem  in  a  cause  of  salvage, 530 

22.  Libel  in  a  suit  in  rem,  for  damages  by  collision,  under  the  act 

of  Feb.  26, 1845,  "  extending  the  jurisdiction  of  the  district 
courts  of  the  United  States  to  certain  eases  upon  the  lakes 
and  navigable  waters  connecting  the  same," 532 

23.  Libel  in  a  case  of  damage,  by  a  seaman,  against  a  master,  for 

assault  and  beating,  or  imprisonment, 535 
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24.  Libel  in  a  suit  by  the  owner,  master,  supercargo,  mate,  and  one 

of  the  seamen  of  a  ship,  against  the  owner  of  another  ship, 

in  a  cause  of  spoliation  and  damage, 537 

25.  Libel  or  petition  by  a  third  person  intervening  for  his  interest 

in  a  suit  in  rem,  pendente  lite, 540 

26.  Petition  against  proceeds  in  the  registry, 541 

n.  Pleadings  subsequent  to  the  lihel — Ansioer, 543  -  552 

commencement,  mode  of  framing  and  requisites  of  an  answer,  543  -  549 

1.  Commencement  of  an  answer  by  the  owner  of  the  vessel 

proceeded  against,  in  a  suit  in  rem,  where  the  claim  of 
property  is  incorporated  in  the  answer, 549 

2.  The  like  when  the  claim  is  interposed  by  an  agent  or  by 

the  consignee  of  the  vessel, 550 

3.  The  like  where  the  claim  is  interposed  by  the  master, ....  550 

4  Commencement  of  an  answer  in  a  suit  in  personam, 551 

5.  Conclusion  of  the  answer, 551 

m.  Process, 552-572 

1.  Warrant  of  arrest  in  personam, 552 

2.  Warrant  of  arrest  in  personam,  with  a  clause  therein  to 

attach  the  goods  and  chattels,  credits  and  effects  of  the 

defendant, 554 

3.  Monition  in  a  suit  inpersonam, 555 

4.  Warrant  of  arrest  in  rem, 555 

5.  Warrant  of  arrest  in  rem  and  in  personam, 556 

6.  Monition  to  a  third  person  to  deliver  over  the  appurtenan- 

ces of  a  ship, 557 

7.  Attachment  for  not  delivering  over  the  tackle,  etc.,  of  a  ship,    558 

8.  Warrant  to  deliver  a  ship  to  part-owners  having  the  ma- 

jority of  interest  therein,  called  in  the  English  admiralty 

"  a  decree  of  possession," 559 

9.  Monition  to  deliver  up  the  ship  register,  at  the  petition  of 

the  owner  of  a  majority  of  interest, 560 

10.  Monition  to  show  cause  against  the  sale  of  a  ship  pendente 

lite,  called  in  the  English  admiralty  a  "  perishable  moni- 
tion,"      561 

11.  Warrant  to  sell  a  ship  pendente  lite,  called  in  the  English 

admiralty  "a  decree  of  sale," 562 

12.  Monition  in  a  case  of  intervention  of  a  third  person,  pen- 

dente lite, 563 

13.  Warrant  of  appraisement, 565 

14.  Attachment  or  writ  of  execution  in  the  nature  of  a  ca.  sa., 

in  a  suit  in  personam,  to  enforce  a  decree  for  the  pay- 
ment of  inoney, 566 

79 
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15.  The  like  in  a  suit  in  personam,  for  costs  on  dismlGsal  of 

the  libel, 567 

16.  The  like  to  compel  the  performance  of  some  act  other  than 

the  payment  of  money, 568 

17.  Execution  in  a  suit  in  personam,  in  the  nature  of  a  capias 

and  of  a  Jieri  facias,  to  enforce  a  decree  for  the  pay- 
ment of  money, 568 

18.  Venditioni  exponas  to  satisfy  a  decree  in  favor  of  the  libel- 

lant  in  a  suit  in  rem, 569 

19.  Attachment  against  the  claimant  and  his  sureties,  to  en- 

force a  decree  for  the  payment  of  money  in  a  suit  in  rem,    570 

20.  Attachment  for  costs  on  the  dismissal  of  the  libel  in  a  suit 

inrem,  ..■ 571 

21.  Execution  in  the  nature  of  a  capias  and  of  a  Jieri  facias, 

against  the  claimant  and  his  sureties  in  a  suit  in  rem,.    572 
IV.  Stipulations  and  Bonds, 572-586 

1.  Stipulation  on  the  part  of  the  libellant  in  an  action  in  per- 

sonam, for  costs, 572 

2.  Bond  on  the  part  of  the  libellant  in  an  action  in  personam, 

for  costs, 574 

3.  Stipulation  on  the  part  of  the  libellant  in  a  suit  in  rem,  for 

costs, 575 

4.  Stipulation  to  be  given  by  the  defendant,  with  sureties,  on 

his  arrest  in  an  action  in  personam,  in  pursuance  of 
EuleHL, 577 

5.  Bond  to  be  taken  by  the  marshal,  on  the  arrest  of  the  de- 

fendant in  a  suit  in  personam,  in  pursuance  of  Kule  m.,    578 

6.  Stipulation  on  the  appearance  of  the  defendant,  in  an  action 

in  personam,  where  no  libel  has  been  taken,  and  no 
attachment  of  property  has  been  made  to  answer  the 
exigency  of  the  suit, 579 

7.  Stipulation  for  the  purpose  of  obtaining  a  dissolution  of  an 

attachment  of  the  goods  and  chattels,  or  credits  and 
effects,  of  the  defendant  in  an  action  in  personam,  . 580 

8.  Bond  for  the  same  purpose, 581 

9.  Stipulation  in  a  suit  in  rem,  given  in  pursuance  of  the  act 

of  March  3,  1847,  ch.  55,  for  the  purpose  of  procuring 

the  discharge  of  the  property  arrested, 581 

10.  Bond  given  in  pursuance  of  the  same  act,  for  the  like  pur- 

pose,      582 

11.  Stipulation  for  costs  and  expenses  on  putting  in  claim, 584 

12.  Stipulation  by  third  person,  intervening  for  his  own  interest,    584 
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13.  Juratory  caution, 585 

14.  Stipulation  for  the  safe  return  of  a  ship, 586 

V.  Appeals, 587 

1.  Appeal  from  a  decree  of  the  district  court  to  the  circuit 

court, 587 

2.  Appeal  from  a  decree  of  the  circuit  court,  to  the  Supreme 

Court, 587 

3.  Citation  on  appeal  to  the  circuit  court, 588 

4.  Citation  on  appeal  to  the  Supeeme  Court, 589 

5.  Security  to  be  taken  on  signing  citation, 589 

[See  Forms.] 

Primum  Decretcm, 196 

form  of, 354,  note. 

Process  Mesne,  test,  return  and  seal  of,  to  be  signed  by  the  clerk, 4,  130 

process  act  of  1792,  construction  of, 4 

to  be  in  the  name  of  the  President  of  the  United  States, 128,  note. 

to  be  served  by  the  marshal  or  his  deputy,  except  when  interested, 130 

Mesne  in  actions  in  personam,  the  various  forms  of, 128 

warrant  of  arrest,  when  oath  and  special  order  necessary  to  obtain,  131 

how  served, 132 

bail  to  be  taken  by  marshal,  in  what  manner, 132 

marshal's  return  thereto, 134 

warrant  of  arrest  against  the  person,  or  goods  and  chattels,   or 

credits  and  efl'ects  of  defendant, 136 

order  for  the  attachment  clause,  when  required, 140 

this  form  of  process,  how  executed, 140 

garnishees  to  be  named  therein,  and  to  answer  on  oath,.  141 

marshal's  return  thereto, 143 

to  be  dissolved  on  giving  security, 144,  200 

proceedings  for  that  purpose, 144 

monition,  how  served, 147 

marshal's  return  thereto, 149 

In  Rem,  form  and  mode  of  service  of,  in  the  English  admiralty, 150 

in  the  United  States, 151 

notice  of  the  arrest,  etc., 151 

newspaper  for  the  publication  of,  to  be  designated  by  the  court,  152 

period  of, 153 

number  of  days  between  test  and  return-day  of, 153 

how  executed, 153 

marshal's  return  thereto, 154 

against  freight,  how  executed, 155 

against  appurtenances  of  ship  in  hands  of  third  person,  proceedings 

thereon, 155 

,  property  in  custody  of  the  law, 157 
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Fasz. 
Precedents  CContinued) : 

Mesne  Process  in  rem  and  in  personam, 169 

in  petitory  and  possessory  suits, 171 

forms  of, 552,  et  seg. 

[See  Precedents.] 

Process  Final,  in  rem,  for  sale  of  ship,  etc., 430 

against  claimant  and  his  sureties, 431 

in  personam, 435 

whether  to  run  against  lands,  .'i 436 

forms  of, 566,  et  seq. 

[See  Precedents.] 
Proclamation,  form  of,  on  return  of  process  in  personam,  for  libellant  to 

appear, 174,  note. 

for  defendant  to  appear, 178,  note. 

in  suit  in  rem,  for  all  persons, 192,  note. 

Pro  Conpesso,  order  that  libel  be  taken 178,  179,  note,  193,  note. 

order  when  vacated, 178,    182 

Proctors, 9 

nature  and  responsibilities  of, 62,  note. 

Proof.     [See  Evidence.] 

Protest,  appearance  under,  its  use  as  recently  defined  in  English  ad- 
miralty,      223 

indefinite  and  equivocal  import  of  the  phrase  as  used  in  courts  of  U.  S.,    225 

of  rare  occurrence  and  not  necessary  therein, 229 

Protest,  Ship,  its  nature  and  uses,  force  and  effect  of,  as  evidence,  . .  338,    342 

its  non-production,  ground  of  suspicion, 345 

form  of, 840,  note. 

R. 

Reference.     [See  Commissioner  —  Clerk — Default  and  Contumacy.] 

Rehearing,  vrhen  admissible, 360 

Release,  of  witness,  when  produced  by  him,  need  not  be  proved,. 312,  note. 

of  future  damages  for  past  acts,  valid, 312,  note. 

pecautionary,  to  witness  before  examination  de  bene  esse, 320 

Rejoinders, 

forbidden ;  amended  answer  substituted  for, 462 

Replication, 

general  and  special  forbidden;  amended  libel  substitute^ for, 462 

Report  of  clerk  or  commissioner,  on  reference,  form  of, 180,  note; 

confirmation  of, 190 

Roman  ConRTS,  forms  of  procedure  therein, 276,  note. 

Rules  of  Court  regulating  the  practice  in  admiralty  causes,  prescribed  by 

Supreme  Court, 445 
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_  _  Paok. 

KriEs  OF  CocuT  (Continued)  : 

of  the  Circuit  Court  for  Northern  District  of  New- York, 465 

of  District  Court  for  Northern  District  of  New-Tork, 467 

S. 

Sale,  of  perishable  goods  and  of  ships,  pendente  lite, 145,  167 

form  of  process  for, 561,  562 

Seamen.     [See  Mariners'  Wages.] 
Shipping  Articles. 

unintentional  omission  of  rate  of  wages  in,  supplied  by  parol, 347 

in  suits  for  wages,  master  required  to  produce,  otherwise,  &c., 347 

Shipwreck.     [See  Mariners'  Wages  ■ —  Salvage,  vol.  I.] 
Shipwright.     [See  Material-men,  vol.  I.] 

Spoliation  and  Damage,  precedents  of  libel  in  actions  for, 537 

Statute,  how  pleaded, 492,  493 

Stipulation,  general  nature  and  uses  of, 80 

Boman  cautio  Jidejussoria, 81 

stipulation  in  the  English  High  Court  of  Admiralty, 84 

in  the  American  courts  of  admiralty,  in  actions  in  personam, ....  86 

to  be  taken  on  the  arrest  of  the  defendant, 87 

form  of,  to  be  taken  of  defendant  on  return  of  process,  92 

on  dissolution  of  attachment  of  goods,  &c., 94 

in  actions  in  rem  on  putting  in  claim, 94 

by  a  third  person  intervening  for  his  interest, 95 

on  delivery  to  claimant  of  perishable  goods, 95 

of  ships, 96 

explanatory  observations  concerning, 97 

appraisement  preparatory  to  giving, 98 

to  be  given  by  claimant  under  act  of  March  3,  1847, ....  99 

discharge  of  master  from  arrest  on  giving, 103 

whether,  and,  if  so,  in  what  cases,  a  bond  may  b»  taken  instead  of  a 

stipulation, 104 

either  form  supposed  to  be  admissible  in  actions  in  personam  — 

stipulation  necessary  in  suits  in  rem, 104  - 110 

except  on  delivery  of  ship  to  claimant  under  act  of  March  3, 

1847, Ill 

court  or  commissioner  to  look  to  the  sufficiency  of  sureties  in, HI 

taken  by  commissioner,  to  be  certified  and  returned,. : . . .  112,  5/3 

amount  of,  may  be  reduced  when  shown  to  be  exorbitant, 112 

new  sureties  in,  may  be  required  in  case  of  insufficiency, 112 

sureties  in,  not  permitted  to  exonerate  themselves  by  surrender  of 

principal, 113 

enforced  by  summary  process  of  execution, 114,  431 

whether  it  binds  lands, 436 
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Pass. 
Stipulation  (Continued) : 

to  indemnify  sureties, • 118 

form  of,  called  the  juratory  caution, 118,    199 

by  libellant  for  costs, 119,    198 

forms  of  stipulations  and  bonds, 57^ 

[See  Precedents.] 
Stoht,  Jddgb,  Judge  Ware's  observations  upon  the  judicial  character  of,  417,  note. 
SuBPffiNA,  runs  throughout  district,  and  to  any  place  out  of  it  not  exceeding 

100  miles  from  place  of  trial,  . .- 285 

Sultana,  The,  review  of  the  case  of, 593 

Summary  Causes.     [See  Plenary  and  Summary  Causes.] 

Summary  Petition, 213,  note. 

Summons,  preliminary  to  suit  for  wages, 45 

form  of, 497,  note. 

duty  of  ofBcer  on  application  for, ^ 54 

Survey  and  Sale  or  Damaged  Ships,  form  of  proceeding  for, 517  -  520 

precedent  of  petition  and  libel  for, 519 

of  warrants  of  survey  and  sale, 519,    520 

T. 

Tender,  allowed  in  courts  of  admiralty  as  in  courts  of  law, 441 

what  is  a  sufficient  tender, 442 

when  sum  tendered  to  be  paid  into  court, 443 

when  to  be  accompanied  by  offer  to  pay  costs, 443 

Trinity  House,  masters  of, 186,  note. 

V. 

Variance,  slight,  between  evidence  and  pleading,  immaterial, 251 

YicE- Admiralty  Courts,  colonial, 2 

w. 

Wharfage,  whether  lien  for,  vraived  by  express  personal  contract,  . .  516,  note. 

precedent  of  libel  in  suit  for, 515 

Witnesses,  cross-examination  of,  on  final  hearing  on  libel,  taken  pro  con- 

fesso, 187 

examined  viva  voce  in  court, 284 

summoned  by  subpoena  as  in  suits  at  common  law, 285 

competency  of  master  and  crew  as,  in  cases  of  collision  and  salvage,  . .     297  , 

of  master  in  other  cases, 297-316 

of  seamen  for  each  other, 316 

fees  of, 438 
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